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PRESENT :— Zord Parker of. Waddingion, Lord W venbury, Sir John ` : 


ER Edge and Mr. Ameer Ali. S" 
RAI BHAIYA iDIRGAJ DEO BAHADUR e 
f 
; 9. 
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BENI MAHTO AND OTHERS. | 2 b 


[On APPEAL FROM THE ice COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL.] 


1 
€ 


Evidence — Admissibility ef a register of Minkatdari fr revenue free) pillages— 
, Indi tan Evidence Act, (Z of 1873) Sec$5. 


e. 


e 

E register of Minhaidari villages prepared by the gevenuc surveyor Is admis- 
sible under section 35 of the '‘Indiin Evidence Act, to show the nature of a 
tenant's hold?hg, but if it couf be shown that apy particular part was in excess 


of the official duty by reason of Which it came into:existence, that part might not 
be admissible. 


Ex-parte appeal from a judgmet and decree of the High Cofirt 

* (Chitty and Teunon, JJ. ) at Calcutta, dàted the 29th April, 1912, 

affirming those ui the Subordinate Judge of Daltonganj, dated the 
and May, 1909. 


The suit was brought by the plaintiff Bhajya, the revenue free 
(minhaidari) zamindar of the estate of Tippah Utari, for resumption 


of two of i@ villages Putur and Kalma gragted by Bhaiya Bhagwan — 


Deo, grand-father of the plaintiff, to Bahera Mahto, the ancester of 
the defendants, on 26th Pous, 1263, which would correspond with 21st 
January, 1856. According to the plaintiff, the grant was made to 
, Baherg Mahto for his life only and, the grant having determined ‘by 


į e 
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his death, the plaintiff pained to be entitled to resume Ten two. 
villages. 

That there was a pottah containing the grant was admitted on 
both sides : but the pottah was not forthcoming, and the gefendants 
had given evidence that it was stolen in the year 1873. Beth sides 
had adduced a considerable amount of oral evidence anda number. 
of documents also had been placed on the record, mainly on the 
part of the defendants, to show the nature of the grant. The only 
question before us was what was the nature of the grant, was it 
limited to the life of Bahera Mahto, the original grantee, or was it 
a heritable grant which would descend to his heirs. 


So far as the oral evidence was concerned, both Courts in India e 


rejected as untrustworthy. They relied mainly on Ex. G. a register 
of the Minhaidari villages of Tappah Utari and held that the grant 
was a heritable gynt and was not confined merely to the lifetime 
of Bahera Mahto. On this part of the case the judgment of the 
High Court was as follows x— e 
* Undoubtedly the most important document is Ex. G. register 
of the Minhaidari villages, which was made in 1866. It would 
appear from this document that a survey of the whole of Tappah 
Utari was made and a number of particulars were recorded regard- 
ing the villages and the tenants by Major G. H. Thomson, a Revenue 
Surveyor, assisted by Tara Chand Munsarim, an officer of Govern- 
ment. This register, so far as it deals with the villages Putur and 
Kalma, gives Bhaiya Bhagwan Deo, .as the ilakadar and, in the 
remark column, we find “on the 29th Pous, 1263 - Fasli corréspond- 
ing with 1912 Sambat Boaijfa Bhagwan Deo on receiving Rs. 1,305 
from Bahera Mahto granted to him mokuvart istamrari generation 
after generation. Sicca Rs. 51 is the rent fxed and thé mokurari- 
dar is in possession. That is signed by Bahera Mahto by the pen 
of Akhouri Ram Nandan Lal. If that document be accepted as 
cfirect, it is practically conclusive against the plaintiffs quse. A 


number of entries from this register have been put in on behalf of' 


the plaintiff and it was pointed out that, in many instances, the sangd 
by, which the grant was made, was examined by the Revenue officer 
and is referred to in the remark column. That, no doubt, is true 
in a number of instances, but, in two or three, we find no reference 


æ to any sanad is made, whjle in others, a reference to a éater sanad 
e, | ic. 

is made, but, with regard to the original grant, no sanad is men- 

tioned. The fact, therefore, that from this particular entry, it does 


not appear that the actual sanad was proquced before the Revenue 


officer, does not necessarily imply that it was not so produced, and, 
e - 


* 
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Ve*are unable to draw that inferend®, aswe were pressed to do by P. C, 

* the learned pleader for the appellant. "Ther is no reason to presume 1915. 
that the entry (Ex G) is incorrect, On the contrary, the presump- Dirgaj Deo 
tion is rather the other way. It was also suggested with regard to P. ` 
this that it Was not admissible under section 35 of the Evidence = 


Act: but it appears to be an entry in a public record stating re- 
levant facts and it also appears to have been made by a public ~ 
servant in the discharge of his public duties. Itis said that there 
was no necessity for the Revenue officer to record particulars of . 
the various tenancies in the villages. As to that it is impossible to 
say anything definitely without knowing more about the object and 
, purpose for which this survey was made. But, as we find in all the 
entries which have been put before us-~of which there is a very 
large nufaber—that the tenancies are mentioned and particulars of 
the tenanoies given, we may reasonably infer that that was one of 
the objects for which the enquiry was conducted by the Revenue 
officer. Ig this particular entry, the signature of Bahera Mahto i iS » 
made by the peh of Akhouri Ram Nandan Lal who, it appears, ase 
at one time in the service of the Bhaiya and who, we notice from the ~ 
Exhibits, has also signed several other entries for other tenants.” 
Hence this Appeal. 
De Gruyther, K. C. and J. M. Parikh for the Appellant: The i 
Minhaidari register was not admissible under section 35 of the Indian. 
Evidence Act because the "defendants have not shown that it was 
the duty of the revenue survey officer to make the partictlar entry and 
that hf made the entry in dischargg of his duty. Section 67 of the. » 
Evidence Act was filso referred to. |. 


The Respondents did not appear. : : 
The judgment of their Lordships was delivered» by 


Lord Parker of Waddington :—In this case the question is October, 16, 
as to the nature of the respondents’ holding. It is admitted that the DEUM 
document under which their predecessor in title originally held, and  - 
which created the holding, is lost, and the only question that their 
Lérdships have to decide is whether another document consisting bf 
& register, as evidence of the contents, was or was not properly ‘ad- 
mitted. Now clearly this register is an official document, and there- 
fore it is admissible in evidence under section 35 of the Indian Evi- 
dence Act. It may be possible that in the fase of such a document 
- if it could. be shown that any particular part was m excess of the 
“official duty by reason of which eit came into existence, that part 
might Bor be adnfissible, but no attempt has been made to shd 
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- this j in the present case. he flocument has bean admitted by both 
Courts below as ‘proper evidence in the case, and their Lordships sec” 
no reason to. reverse or to vary that decision. . 


The appeal therefore should, in their Lordships’ opinion, be dis- 
missed. The respondents not having appeared, there is ng question 
of costs. Their Lordships will humbly advise His Majesty accord- 
ingly. 

T. L. Wilson & Co. :—Sblicitors for the Appellant. 

. Ranken, Ford & Chester:—Solicitors for the Respondents. 


JMP’ , Appeal dismissed, 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir John 
Woodrofe, Knight, Judge, and Sir Asutosh Mookerjet, 
Knight, Judge. 


MUNSI GHOLAM MOWLAH 


^" 


D. e E S 
MOLLAH ALI-HAFIZ AND OTHERS.* i: 


Trust property—Suit for recovegy of possession — lrespasmer—Civil Proced&re 
Code (Act V df 1608), Se. 92, OT, R. 3. 


Suits for recovery of possession of trust properjies from third, parties, for 


instance, from trespassers and from transferees from trustees, are not within the 
scope of section 92 of the Code of Civil Procedure: Budh Singh v. Nirod (1) 


followed. Sajedur v. Gour. Moknn (2) dissented from. 


„St is outside the power of a Judge to make use of order 1, rule 3 of the Code 
of Civil Procedure for jolning a purchaser of a trust property as a party to the d 
proceedings under sectíon 92. 


Appeal by Defendant Noe 2 


. Suit to remove Defendant No. r from Mutwaliship. 


The material facts appear from the judgment of Mr. Justice 
Joe : 3 


` * Appeal from Original Civil No. 60 of 1915, against the decision of Mx 
Justice Greaves, dated the 26th March, 1919 sitting « on the Original Side. 


(1) (1905) 2 C, L, J. 411. (a) (1897) I. L. me Cale 418, 
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"A preliminary objection was taken on Behalf of fleféndant No. 2 CIVIL, 
that he was nota necessary party and that he could not be joined 1915 
in a suit which wis under section 92 of the Code,of Civil Procedure. ineo 
Gholam Mowlah 
The Court held ` that, he was a necessary party and was rightly (v. 
joined as ^ party by the following judgment : Ali Hafiz. 
Greaves, J.—In this suit the plaintiffs claim to remove defendant March, 17. 


x sl 


No. 1 from the mutawaliship on the ground that he has committed a 
breach of trust by alienating a part of the trust property to defendant 
No. 2 who is alleged to have taken the property with the knowledge 
* that it was trust property. Defendant No. 2 alleges thatthe property 
alienated is not trust property and that in any case he had no know- 
"ledge of any trust A prelimnary objection was taken on behalf of : 
defendagt No. 2 that he is not a necessary party and that he cannot 
be joinedein the suit which is one under section 92 of the Civil Pro- 
* cedure Code. In support of this two cases are relied on which are 
Budh Singh v. Nirod (1) and Budree Das v. Chooni Lal (2). The ob- 
servation OP Mr. Justice Mookerjee in Budh Singh v. Nirod (1) were 
not necessary for the purposes of the decision and with regard to both 
cases I am quite in agreement with them in so far as they decide that 
reliefsuch as is asked here against defendant No. 2 does not come 
within the purview of section 539 of the Civil Procedure Code, (Act í 
XIV of 1882), which is now represented by section g2 of the present 
Civil Procedure Code With regard to the decision of Mr. Justice 
Woodroffe in Budree Das v. Ghooni Lal (2, all he decides is, I Q2 * 
think that relief such as was asked there, does not come within the 
purview of sectiog 92 but I see mb reason why, having regard to 
the provisions of order I, rule 3 of the Civil Pyocedure Code, defen- 
dant No. 2 should not be made a | party to the suit and if my deci- m 
sion is against him, I see fo reason why he should not in this suit be 
declared to be atrustee of the trust property and be diricted to convey 
the property. I should add that I am fortified in the view that I, 
have expressed by a consideration of the provisions of order XVÎ, 
rule 4 of the English Procedure Rules (see Compania Sansinena 
DeCarnes Congeladas v. Houlder Brothers & Co. Ltd. & others, (3) 
and the notes in the English Annual Pra@tice for 1915 at page aer. 
Order I, rule 3 of the Civil Procedure Code is very similar in terms, 
in fact almost identical with order XVI, rule 4 of the English Proce- 
dure "Rules and is probably founded thereon and consequently the | 
opinions expressed in order XVI, rule 4 by the English Judges may 


i i) (1905) 2 C. L. J. 431 (439. © (2) (1905) I. L. R. 33 Calc. 789 (605). 
*(3) (1410) L. R. 2 K. B. 354. * 
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CIVIL. well be congideyed in contra the provisions of order J, rats °3,° 
e. 1915. I accordingly overrule the preliminary objection. 
Gholam Mowlah The following judgment was then delivered : e . 


Greaves, J.:—By a document called a Bi] of Sale and dated 
Sas the rath June, 1910 the defendant No, 1, Abdur Rahman after re- 
meds a: citing that certain land therein named measuring ro cottas, 2 chitaks 
T and 26 sq. ft, bounded on the north and west by 68, Mechuabazar 

Street the owner whereof was Kanai Laul Kundu Khan, ®n the south 
by Mechuabazar Street and on the east by 65, Mechuabazar Street 

the owner whereof was Moulvi Elahadad; and appertaining to 67 

Mechuabazar Street was his ancestral property and that he and his 

father had respectively enjoyed the same for more than r2 years . 

and from generation to generation had exercised Proprietary right 
* without objection by others and that no body else had any ight Or 

claim whatsoever and als» reciting that there was a mosque on 
about 3 cottas of land within the said property and that the super- 
* vision and all other duties relating thereto were performad by him 
at his own expense and that he desired to sell the property but 
that it Would be difficult to perform the duties of the mosque 
because he had got no dwelling house or other property in 
Calcutta and that he had no other alternative than to sell his 
aforesaid property in Calcutta together with the responsibilify of 
the duties of the mosque and that he could not sell it to any other 
“e purchaser except to a pious Mahomedap of the Sunni sect and that 
the purchaser the 2nd défendant Golam Mowlah was a pious Maho- 
medan of the Sunni sect, Bürpoueo to sell the same for rupees* 3,090 
to the and defendant who was to become the proprietor of it in 
the right and ownership of the rst defendant, supervise the mosque 
and perform all necessary rites and deremorfles of the Suffni sect of 
Mahomedans and other duties therein particularly mentioned. 
: The document goes on to state that the rst defendant had sold 
to*the 2nd defendant the said land with a one-storied brigk-built 
house consisting of 2 rooms built. on a portion thereof with tiled 
roofs on the platform thereof and a portion whereof was occupied 
by £enants ° 
The 1st defendant further states in the said document that the 
purchaser purchased in reliance on his statement that all these were 
his the 1st defendant's owp and that no body else had amy sort of 
"claim or demand to them and that if any one purchased the said 
property from the znd defendant he would have to carry out all the | 
aforesaid. terms and would have no authorify to sell the property tg 
any other person than to a Mahomedan of the Sunni sect. 


P. 
All Hafiz. 
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* spi suit is brought to set aside the sa of the property purport- 
ea to be sold by the document of the rath June, rg1o on the ground 
that the property fs trust property and the subject of a Wakf alleged 
to have been established under the following circumstances. One 
Vinkey or Binkey Raur by a deed of gift dated the 2oth February, 1814, 
declared a trust of certain properties therein mentioned for charitable 
purposes. This document is notin evidence befere me but in the 
following year namely on the 13th February, 1815, the same person 
executed another document (Exhibit A) addressed to one Naimullah 

« and which is described as a Towliatnama and Wasiatnama. She 
stated therein that Naimullah was her tutor and patron and that 
eafter her son's death there being no persons who may be called as 
her heirs she aftér having purchased about 7 cottas of land within 
Mirzapore gram in Calcutta had built out of her own will a mosque 
in the Hizrte year 1211: and for the performance of the duties of the 


. said mosque had appointed Naimullah as mutwali thereof and for | 
" meeting the expenses thereof had purchased land measuring abajit 


1 cotta only together with the building thereon in Machuabazar* in” 


the aforesaid town and land measuring about 9 cottas with appur- 


" terances within Beliagahata gram in Dihi Panchannagram and had 


made a wakf of the same. The document after referring to the ex- 
pensef of the mosque recites the execution of the Hebanama of the 
38th or 2oth February, 18t4, in respect of the above mentioned land 
and all other her properties in fayour of Sri Sri Issur God and con- 
tinues by referring to the appointment of Naimullah as mutwali of 
the mosque, since the construction thereof, to the construction of 
houses on the land of the mosque for Naimullah to live in and for 
travellers to live in and continues by making provision for the collec- 
tion of the rénts of the laftds by Vinkey Raur during her life and by 
one Fudki Raur after her death and for the application thereof and 
continues as follows “you shall by son and son's son and so on: 
perform the sheba in great felicity.” Vinkey Raur is stated to hat® 
‘died in the year 18rg and it is also stated that Fudki Raur in the 
yegr 1823 executed a Towliatnama to have effect after her death 
and purporting to confirm the two dacuments of the 2oth or 28th 
February, 1814, and 13th February, 1815, and that she died in 1830, 
Bya Towliat and Wasiatnama, dated the 22nd June, 1838, 
(Exhibit B) @xecuted by Naimullah and addzessed to his son Khadem 
Ali which recites (inter alia) the purchase by Vinkey Raur of about 
7 .cottas of land situate within the boundaries set out in the 
schedule in Mirzapore gram Calcutta and the building of the mosque 
jhereon and his appointment as mutwali thereof and that for meet- 
: o 
e. P ` . 
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Civit. ing the expenses of themosque she purchased about x cotta of , 
1915. land situate within the boundaries referred to in the schedule in 


Co Mah Mechuabazar gram, and about g cottas of land with appurtenances 

situate within the 4 boundaries referred to in the schedule,and made 

a wakf of these lands and reciting the Hebanama af. »the 28th 

Greaves, f. February, 1814, and the Towliat and Wasiatnama of the 13th 

RENE February, 1815, appointed Khadem Ali as mutwali of all the pro- 
perties consisting of lands and the mosque and to collect the in- 
come thereof in full as mutwali. The schedule purports to give the 
boundaries as follows: “Four boundaries of the land of Issur Masjid- ° 
bati at Mirzapore. Land measuring about 7 cottas, 


The South boundary of the said land —Mechuabazar Road | LU 
the wide road belonging to Srijut Company Bahadur. e 

The West—Tenanted land of Srijut Babu Dwarkanath Tagore. 

The North—Homestead land belonging to _Sreerinutty Bibijan 
and Sri Banga Raur. 

e The East—Market of Sri Moulvi Badar Ali: É:j 0 

The four boundaries of 1 cotta at Mechuabazar : 

The East boundary of the said land—Chitpore Road £e, the e 
wide road belonging to Srijut Company Bahadur. 


. The North— Place of worship of God belonging to Sri Kedar 
Bux Fakir. 


The West—Land belonging to Raja Rajkristo, deceased. 
The Soutit—Land of Sri Shaik Bhiku.” 


The schedule goes on to set eut the boundaries of the lands D 
Beliaghata but it is condéded that these lands have nothing to do 
with the matters in suit and I need not refer to them here and I. 
may here state that the one cotta of: Mnd above referred to has 
nothing to do with the land in suit, Chitpore Road being ‘a consi- 
derable distance from the mosque, Whatever has happened to these 
tfo properties has not appeared before me and the parties pee 
me and their legal advisers could throw no light on this, ~ 

It is in evidence before me and is not disputed that Khadgn 
Ali, died somewhere about 1896 having down to his death seen to 
the carrying out of the necessary religious ceremonies at the mosque 
and himself carried out some of these duties and provided the 
moneys necessary for the, mosque that.he was succeededeby His “son 
Kasimuddin who acted in the same manner as Khadem Ali so far 
as the mosque "is concerned until his death in 1901 and 1902 that be 
was succeeded in these duties by his ton the rst defendant who dogn 

to the iege sale in June 1gro acted as his father or grandfather 


. 
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Ali Hafiz, 
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. did So far as the mosque is concerned although sofhe evidence was 


giyen as to his neglect in providing properly for the service of the 
mosque but in my opinion it is not necessary te determine this for 
the purposas of the présent spit. I should add that Kasimuddin 
left a widbw and one daughter as well as defendant him surviving 
who would if the property purported to ba sold was ancestral pro- 
perty, be interested therein. * 


The plaintiffs x and 4 in this case are worshippers at the mosque 


, and come forward as members of the public interested in what, if 


trust there be, is admittedly a public trust ; the plaintiffs 2 and 3 are 
infants and are sons of the rst defendant and if the trust be establish- 


‘ed are the persons who stand next in succession to the rst defend- 
e 


ant in the mutwaliship. 


The firs defendant did not appear nor did he file a written 
Statement ; the second defendant appeared before me.and filed two 


* written statements and after a preliminary objection taken on his e 
behalf had been*disposed of and overruled by me (vide my separate e 


judgment on this point) the following issues were raised forsmy de- 
* termination namely ; a 


(1) Is the property in suit subject to a public trust ? 

(2f Did defendant 2 purchase the _ Property with knowledge of 
any such trust ? . 

A 3rd issue was raised namely whether defendant 1 and his 
predecessors in title bad acquired a right to the property adversely 
to the tfust but in the course of the proceedings the defendant No. 2 
withdrew this issue but some of the evid&nce’ that was adduced was 
directed to this issue. 

With regfrd to the firs? issue an objection was raised on behalf 
of the and defendant that the documents of the 13th February, 1815 
and the a2nd June, 1838 ought not to be admitted in evidence as 
they werg not produced from the proper custody and consequentl? 
fhight be forgeries. These documents were produced . by the defen- 
dant No. 4 who stated that he had obtained them from the mother 
of the and defendant who gave them toedefendant No. r in hjs 
presence. This witness also stated that he had seen one of the 
documents Ex. B in Kasimuddin's life-time and that Zabidunessa 
the mother of defendant No. 1 was in his pative village Mirzapore 
that she was 49 or 5o and in a bad state of health, I have -come 
to the conclusion that the documents are admissible in evidence in 
acqprdance with the provisions of section go of the Evidence Act 
gnd in my opinion they are genuine documents and I am supported 
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in this by the faot that Ex ^B bears on it a endorsement of acknow- « 


ledgment of the execution thereof by Nyamullah at the Calcutta 
Police Office on theez3rd June, 1838. It was next urged on behalf 
of the defendant No. 2 that upon the true construction of, the docu- 
ment of the 13th February, 1815 no wakf was createdof the property 
in suit the only wakf being in respect of the one cottah of land 
abovementioned and the g cottas at Beliaghata but in my opinion 
upon the true construction of the document of the 13th February, 
1815 Vinkey Raur intended to create a trust of the 7 cottas of land 
mentioned therein as well as of her other property and Nyamuliah 
by the document of the 13th February, 1815 recognised this and acted 


as a trustee thereof. 1t was next urged on behalf of the defendants 


No. 2 that there was no evidence that the land in suit was ghat re- 


* ferred to in the documents of the 13th February, 1815 andhe 22nd 


June, 1838. It is always somewhat difficult to trace with exactitude 
the identity of property by its description in ‘old documents: a 


* cogsiderable amount of oral evidence of old inhabitatts of the 


distct was adduced to establish the identity but I cannot 
rely with ‘any certainty on this as it is possible that it may have 
been derived from a study of the documents in suit and par- 
ticularly of the boundaries as described in the document of the 
22nd June, 1838 but I am satisfied by a perusal of the assess- 
ment books from 1865 to the present time which were produced 
by Ruel Ali the 4th witness for thg plaintiffs and which con- 
tain entries as to the property and the changes in ownership 


“which correspond with the facts ds proved before me that the prp- 
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perty conveyed to deféndant No. a is that described in the docu- 
ments of the 13th February, 1815 and the 22nd June, 1838 as 7 
cottas of land at Mirzapore gram Calcutfa. I am forfified in this 
by a reference to the maps prepared for Mr. Sim’s Survey of 
Calcutta in 1848 and to those prepared for Mr. Smart’s Surveys of 
1055 and 1907 both of which were produced before me andeare in 


evidence and the- documents obtained by the son of defendant No. 2 . 


from the Collectorate and which are in evidence support this vieg. 
It ig not I think necessary to «efer in detail to the oral evidence 
given before me as to what was done at the mosque by Khadem Ali, 
Kasimuddin and Defendant No. x nor as to whether the tomb 
on the premises is that of Vinkey Raur or not ; the acts 8f Khadem 
“Ali, Kasimuddin or defendant No. x are equivocal and are referable 
either to the performance of their duties as mutwalis or to the 
carrying on of services of the mosque in accordance with their duties 


as pious Mahonfédans apart from the existence of any wakf pr any, 
e 


+ 
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Vou. XXVIIL] & s rs TS "n 
< bd . e 
pA e " 
mtitwaliship in respect. it ager or tae reasons already stated Civi, 
"I hold on the documéntary evidénce that the existencd of a public 1918, 


trust in respect ef the property purported to be conveyed by the — Gholam Mowlah 


document of the rath June, 1910 has.been established v. 
With regard to the second 4ssue the evidence before me is that as Haha; 

the purchase was carried out on behalf of the second defendant Greaves, J, 

by his son Abdul Gufoor who was called before me and who was T o 


in my opinion a trustworthy witness. He stated that the property 
was introduced by a broker and that he and his father were looking 

,out for a property as their residence at 36, North Sealdah Road had 
been acquired by the East Bengal State Railway. 

He stated that he saw the rst defendant and went to see the pro- 
perty during the enegotiations and mide enquiries of the neighbours 
with the 1fsult that he got confirmation of the rst defendant's, state- 

. ment that ‘the property was his the rst defendant's ancestral property 
they telling him that the mosque had no connection with the land 
“but belonged to the public while the “land was that of the rst | 
defendant and that the mosque expenses were defrayed by thè , 
contributions of the rst defendant and by those of neighbours and 
*other worshippers at the mosque. 

This witness also sfated that he made enquiries at the Collec- 
torate and found the names of the rst defendant his father Kasim- . 
muddin and Khamed Ali recorded as owners and he produced papers - 
obtained as a result of such enquiries (Ex. 4 in this case). He also 
stated that he searched at thé Municipal offices and feund the rst 
defendamt's name registered as owner as also his father's name and ° 
that” he asked for “and obtained from thg rst defendant his books  ' 
of account the orginal pattas granted from the Collectorate (Ex. V); 
the receipt fog land revenug (Ex. VI) and the order on the original ° 
application to the Collectorate (Ex VIT) ; he stated that he asked 
for the earlier title deeds but that he was told by the 1st defendant 
that there were none. In cross-examination he stated that a Barristep 
named Kilnkar prepared the document of the rath June, roro and 
also stated that he asked the ist defendant if he had any relative 
and®was told that he had a mother and a sister but that the mother 
had taken what she was entitled to from his father’s properties fn 
the native village which statement he accepted. 

New it is pbvious that the witness took grave risk on his father’s 
behalf in accepting this statement of the rst defendant without corro- e 







tence, who prima facie if this wae ancestral property was 
ghate therein, he was put oħ enquiry and if he had enquir 


tewas 
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Civir. it is probable nay almosh cerfain that he would have ascertained that 
1915. the property his father was purchasing was subject to a trust. i 
Gholam Mo ja Under these circumstances I hold that the defendant No. 2 had 
v. PS constructive knowledge of the existence of the trust with the result 
Ali Hafiz, that his purchase cannot stand. . ° x 
watan, 7. I therefore declare the alienation of the property purported to 
= be conveyed by the defendant No. x to defendant No 2 by the 


document of the rath June, rgro, to be invalid and I declare that 
defendant No. a 1s a trustee of such property for the mutwali to 
be appointed. < e 


I remove the defendant No. 1 from his position as mutwali and 
I refer it to the Registrar to appoint a suitable person as mutwah 
in his place to hold office until the rst of the infant plaintiffs attains 
* his majority. I direct the defendant No. 1 to pay the costs of 
defendant No. 2 and of the plaintiff, such costs to be taxed as 
between attorney and client and I direct the defendant No. 2 to 
e  &onvey the property to the mutwali to be appointed to «be held by 
him upon the trusts of the document of the 13th February, 1815. 


Against this decision, Defendant No. 2 appealed. E 
Messrs. S. R. Das and Rasool for the Appellant. : 
| Messrs. Ashgar and P. N. Chatterjee for the Plaintiffs Respon- 
dents.. 
The judgments of the Court were as follows : 


Sanderson, C. J.—In this case the action was brought py four 
plaintiffs whose names appear upon the recoxd: the second end 
third are two sons of &bdur Rahaman, who is the first defendant, 
e and the first and -the fourth are relations of Abdur Rahaman, and 

the second defendant was a man called Gholam Mowlah, who was a 

purchaser of certain property from the first defendant. The pur- 

chase was effected by a deed which is dated the rath June, 1910 : 
z T need not read the deed in detail because it has been fülly com. 
mented upon by Mr. Ashgar, the learned Counsel for the plaintiffs 
this morning :—It refers to certain property in Calcutta on a fart 
of which stands a mosqde ; and, Abdur-Rahman, the vendor, in 
the conveyance refers to the fact that this property was his heredi- 
tary property, that his father and he himself have generation after 
generation, in successiort without any body's objectión all along 
for more than twelve years, been enjoying and possessing the pro 
prietary rights thereof, one aft er angther and that no one else Ras 
any sort of right or claim the reto. ‘Then he refers to the fact that 


Decembr, 15, 
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he has got into necessitous circumstan and must sell. He says, 
“ consequently, there is no other means left but to sell my aforesaid 
Calcutta properties, subject to the duties and responsibilities of the 
said mosque, and I cannot sell the same to any other purchaser than 
a religibus Musulman of the Sunni sect You (Le, defendant 
No. 2) are a religious Musulman of the Sunni sect, and believing 
all my aforesaid statemehts you became desirous of purchasing the 
-aforesaid property as proposed by me, and having fixed the value 
thereof at Rs. 3,000 I received from you yesterday," and so on; 
and, he sells the property subject to all the aforesaid eonditions, and 
says *you being malik in all my aforesaid rights and titles, shall 
continue all along to enjoy and possess the same, and shall exercise 
all sorts of proprietary rights. You shall maintain the mosque 


accorfling to the custom prevailing and look after the same and e 


shall perform all the acts and observe the festivals that are necessary 
for the Mussalmgns of the Sunni sectin connection therewith :” 
and, he gefers to the different prdyers,. and then to the propertiee 
and says “All these belong to me personally ; no one else has a*y 
sort of right or claim thereto, you believing all these statements of 
mine and other statements mentioned above relating to my title 
agreed to and purchased ...... should any one else purchase the 


" aforesaid property from you, he shall also, have to carry out the 


aforesaid conditions, in respect of the mosque and you shall not be 
entitled to sell the aforesaid property to any one else who is not a 
Musalman of the Sunni Sect." 

Mow, it is said that this was a trust property held by the first 
defendant Abdur Rahaman as trustee, and that he had no right to 
sell the property in the way he did. The “action was brought by 
the plaintiffs against these two defendants: The first defendant did 
not appear; two of the plaintiffs as I have said, are his sons; the 
other two plaintifs are his relations, Ft was apparently proved in 
evidence that they had very little connection with this mosque, éhat 
they did not live in Calcutta ; one of them did not live there for 


fifteen years : and, without saying more, I agree with what the learn- ' 


@d counsel for the second defendant argued yesterday that there i is 
ground for saying that their claim ougbt to be looked upon "with 
great care. I do not want to say more than” that, because I have 
no hearg what Mr. Ashgar might have said with regard to that 


matter in full detail, but there are certain “facts, which, if I had beerf . 


a Judge in the first instance, it would have led me ‘to investigate the 
dona fides of this claim with grfat care. 
°. Now, the second defendant, it has been found by the learned 
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ae Judge, was a dona fide pur er: He made certain enquiries which ° 
A 1915. were detailed to us yesterday by Mr. Das and I am not going to 
Gholam Mowlah "Peat them The learned Judge said that if the defendant had * 


made certain further enquiries he would, in all probability, have 
«don found that this was trust property, and tlfe learned Judge Hhs there- 
Sanderson, C. J. fore come to the conclusion that the second defendant had what 
~~ is called in law constructive notice meaniüg thereby that if he had 
made these further enquiries to which the learned Judge refers, 
which, in his opinion, were reasonable enquiries, he would have 
found that there was a trust, and inasmuch as he did not make 
those reasonable enquiries, he must be taken to have been affected 
with notice. This is what was meant by the words ‘constructive 
notice.’ Therefore, that is the position of the parties,» — . 

e Then, the claim is made, and it is admittedly under sectiorf 92 of 
the Civil Procedure Code. N ov, the nature of the claim was this : 
As far as the first defendant Abdur Rahman was, concerned, it is 
alleged that he had committed a breach of the trust by sglling the 
propesty to the second defendant. It is asked that He should be 
removed from the position of trustee and that a new trustee should 
be appointed i in his place. Ithink there were other prayers, but 
those were the main prayers as far as the first defendant was con- 
cerned. ° 

As regards the second defendant, the essence of the n against 
him was that he was a trespasser and that the property of which he 
was in possessi8n under this purchase should be handed over to 

* the new trustee who was to be appointed by the Court. It wis in 
essence, as regards the second» defendant, an action fn. ejectment of 
the second defendant from that property. It has been admitted by 
Mr. Ashgar, the learned counsel for the respondent, in éhe stress 
of argument that such a claim cannot be made in a suit which is 
instituted under section 92 of the Civil Procedure Code, and, there- 
fore as far as the claim for that relief is concerned, he cannot sub- 

` Stantiate the part of the decree which carries out that claim. But ə» 
he says that the second defendant is really in the position’ of a trustee, 
and because he is in thé position of a trustee, the plaintiffs were en? 
“tiled to have him kept before the Court as a party to the proceed- 
ing, in order that he may hear the decree which the learned Judge 

. would make against the first defendant and in such a way that the 

. Second defendant might be bound by that decree, His argument is 
first of all that*this is a trust for two reasons: First, the second 
defendant had a constructive notice ofthe trust, The learned Judge" 
has found that he had constructiye notice of this particular trust, and” 


v, 
Ali Hafiz. 


e ~ ka 


e @ . m 
Y Vor. XXVIIL] . . HIGH Cok, ° JAN" 
: ; 


' for the purpose of my judgment I will assume that this is a correct 
Bt Then he goes on to say that in addition to that, the second 
defendant performed the duties which the truste& of that trust would 
have to perform, -amd congequently he was a trustee de facto. 
Now;I do not agree with the argument upon that peint. beeause 
it is clear that any duties which he may have performed in connec- 
tion with the mosque must be attributed to the covenant which he 


had made in the deed of conveyance of the 12th of June, 1910. — 


It is perfectly true that it is found that he had a constructive notice 
of the trust,—and it is so found because he did not make certain 
enquiries—but it is also true, as the learned Judge has found as a 
fact, that he was a dona fide purchaser, and he did not in fact know 
that sugh a trust existed. Therefore, when we find in the deed that 
he personally undertook a covenant to the vendorethat he would 
perform certain duties, because, as the vendor says “I have been 


looking after and kétping supervision over the same (mosque) and A 


doing all*'otheg acts in connection therewith at my own expense *. - 
and I cannot sell the property to any body else than a person ‘who 
is a religious Musalman of the Sunni sect, ... and I would not sell 
it to you unless you undertake to perform ee same kind of duties 
` as I have been performing "—meaning thereby, not as a trustee but 
as he says, ‘out of my own pocket and out of my own morfey,’—it 
is clear to me that such duties as may have been performed by the 
defendant No. 2 must be attributed to that personal covenant. which 
he made in that deed, and not to the position of a trustee of this 
pasticular trust." Therefore, I do not think that he mu t be taken as 
acting as a trustee de Jacto. The argument which was put forward by 
Mr. Ashgar on this point, therefore, fails. 

Then his argument is that ifhe does not succeéd there, he is 
entitled to bring to his aid Order I rule 3, of the Civil Procedure 
Code which runs as follows.: ‘ All persons may be joined as defend- 
ants agamst whom any right to relief in respect of or arising out of 
the same act or transaction or series of acts or transactions is alleged 
to exist, whether jointly, severally or in the alternative, where if 
separate suits were brought against suclf persons any common ques- 
tion of law or fact would arise :” and, the learned Counsel says that 
under that rule, he is entitléd to keep the second defendant before 
the Court, $n order, as I have said before, that he might hear the 
declaration which would be made by.the Court against the first 
defendant. I think the answer, to that argument is the one which 


was given by Mr. Das yesterday, and it is this: Inasmuch as the’ 


essence of the relief which was claimed by the plaintiffs against the 
- * 
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second defendantewas ejectment, or to be strictly accurate, recovery 
of possession of property, and inasmuch as it is admitted that this 
claim could not be brought under section 92, I fail to understand 
how order I, rule 3 can be applied in aid, because itis oly appli- 
cable for thaypurpose of preventing multiplicity of suits: “and one 
way of testing it is this—the concluding words point to it ; they 
are :—'' where if separate suits were brought against such persons, 
any common question of law or fact would arise.” Once it is deci- 
ded that the claim against the second defendant could not be insti- 
tuted under section 92—it is clear to my mind that itis outside 
the power of the Judge to make use of order I, rule 3 for joining 
the second defendant as a party to the proceedings under that section. 

For these reasons, I think that this decree so far as it affects the 
second defendamt must be set aside and the appeal, so far as that 
defendant is concerned must be allowed with costs both of the Court 
of first instance and of thisappeal. Against the first defendant the 
" deeree will stand and will be available to the plaintiffs fof what it 
is worth. 

Woodroffe, J.—In my opinion the case is covered by the deci- 
sions in Budree Das Mukim v. Chooni Lal Johury and others (1) 
and Budh Singh Dudkhuria v. Nirodbaran Roy (2)." . 1t has doubtless 
been held in Sajedur Raja Chowdhurt v. Gour Mohan Das 

Baisnav (3), that where there is a claim for administration of 
trust which falls within the section a elaim to eject an alienee may 
be joined with it. Butin my opinion that claim does not come 
within the scope ofthe section and itis open to fhe charge of mis- 
joinder. That decision has been dissented from in the cases to 
which I have referred. The decision in Sajedur Raja v, Gour (3) not 
being a decision ‘under the present Code is nota decision.-which is 
binding upon us, I therefore agree that the appeal should be decreed. 


e Mookerjee, J.—I agree that this appeal must be allowed and 
the decree discharged in so far as it affects the appellant. ° 
The suit was, in essence, of a composite nature, As against the 
first defendant, the alleged trustee, it was framed as one under see- 
tiorf 92 of the Civil Procedure Code and appropriate reliefs were 
claimed against him. As against the second defendant, the trans- 
feree from the first defendant, the suit was in substance one for eject- 


ement. In my judgment in the case of Budh Singh Budhuria v. 


JVirodbaran Roy (2) Y held—on grounds which were fully stated 


. (1) (1906) I. L. R. 33 Calc, 789. — (2) (1905) 2 C. L. J. 431. 
(3) (1897) I. L. R. 24 Cale, 418. 


—_ 
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„then and need not be repeated now—that suits fer recovery of 
possession of trust properties from third parties, for instance, from 
trespassers and from transferees from the trustees were not within 
the scope of section 53g of the Code of Civil Procedure of 1882, 
which hase been subsequently replaced by section 92 of the Code 
of 1908. If I may say so without impropriety, I have heard nothing 
urged in the course of the elaborate and careful argument addressed 
to us on behalf of the respondents which has in any way shaken 
my opinion. That view is in conformity with a long line of deci- 

*sions in all the Indian High Courts. Amongst the cases in this 
Court, reference may be made to Mohiuddin-v. Sayiduddin (1) ; 
D udree Das v. Chooni Lal (2) ; Ayatunnessa v. Kulfu (3). Amongst 
the cases gn the Hombay High Court, may be mentioned those of 
La*shman, Das v. Ganpatrao (4); Vishvanath v. Rambhat(s); 
Kazi HassaB v. Sagun (6); GAelabhai v. Uderam (7); Malhar v. 
Narasinha (8) ; and dhe Collector of Poona v. Bai Chanchalbai (9). 


"In the Allababad High Court there is a distinct preponderance ef ° 
judicial opinion'in support of the same view as is indicated “by” 


, the decisions in Muhammad v Kallu (10); Ghasaffar v. Yawhr (11) ; 
Jamaluddin v. Mujtaba (12) ; and Dasondhay v. Muhammad (13) In 
the High Court of Madras, the same view has been taken since 
1880, £s is clear from the decisions in S/rinivasa v. Strinivasa (14) ; 
Neti Rama v. Venkatacharulu (15); Prasanna v. Srirangammal (16) ; 
Raghgvalu v. Pellati (17) ; Arupachella v. Muthu (18) ; gnd Ranga- 
samy v. Chinna Swamy (19). The cases in this Court which support 
the contention of the respondents, are; so far as I have been able to 
investigate, only two, namely, Zutifunnisa y. Nasirun (20), and 
Sajedur v. Gourmokun (21) ; from these I respectfully dissent ; they 
do not, in my'opinion, give a correct exposition of the true inten- 
tion of the legislature in framing section $39 of the Code of 1882 
and section 92 of the Code of 1908. I donot feel pressed by the 

arguments based on Order I, rule 3 and rule 10, sub-rule 2, men? 


(1) (1893) I. L. R 20 Calc. 810, (2) (1906) I. L. R. 33 Calc. 789. 
(9) (1914) I. L. R. 41 Calc. 749. (4) (1884) I. L. R. 8 Bom. 365- 

(5) (1890) I. L. R. 15 Bom. 148. (6) (1899) I. L. R, 24 Bom. 170. è 
(7) (1911) I. L. R. 36 Bom, 29. (8) (1912) I. L. R. 37 Bom. 95. 
(9) (1911) I. L. R. 35 Bom. 470. (10) (1899) I. L. R. 21 All 187. 
(11f* (1905) p, L- R. 28 All, 113. (12) (1903) L L. R, 25 All. 631. 
(13) (1911) L L. R 33 All, 660, (14) (1892) I, L. R. 16 Mad. 31. 
(15) (1902) I. L, R. 26 Mad, 450. (16) (1914) 26 M, L.*J. 537. 

(17) (1914) 27 M. L. J. 266, : e (19) (1914) M. W. N, 52, i: 


(49) (1915) 23 M. L. J. 326. (20) (1884) I. L, R. rt Cale. 33. 
(21) (1897) T. Ta R. 24 Calc, 418, 
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Crvit, tioned in the judgment of Seshagiri Ayyar, J. in Kagan v. 

1915. Pellati (1) as they axe of no real assistance to the respondents, 
Ch diam Mowlak Once it is held, as Ithink it must be held, that a suit for ejectment 


* ; e 


of a trespasser or of a transferee from a trastee is notevithin the 


LIS 
Ali Hafiz, scope of section 92, it follows as a necessary corollary, "that the 





Mogkerjee, 7. Court is not competent to bring before the forum any such person 


under either of the two rules mentioned. 

I am also unable to accept the contention of the respondents 
that the appellant was in the position of a constructive trustee. No 
doubt, he undertook to maintain the worship in the mosque ; but 
this was not in furtherance of the trust which the plaintiffs seek to 
enforce against the first defendant; it was rather, as the Chief 
Justice has pointed out, in pursuance of the covenant contained in 
the conveyance from the first defendant to the second defendant. 

In my opinion, the decree as against the second defendant can- 
enot possibly be supported and must accordingly Be discharged. 


o “Mr. H.C. Banerjee :—Attorney for the Appellants 
Mr. A. G. Dutt^:— Attorney for the Respondents. 


s ` Appeal allowed. 
(1) (1914) 27 M. L. J. 265. = 
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Kjefiment— Lease, construction of—Taluka patta—Fermanent tenure—Heritable 
and transferable—Inference—Personal covenani—Coornant running with the 
land— Covenant, construction of. 

e  "Tetters Patent Appeal No 104 of 1916, against the decisionSf Mr. Justice 
Newbould, dated the 6th April, 1916, in Appeal from Appellate Decree No. 3872 
of 1914, against the decision of Babu Bepin Chandra Chatterjee, officiatipg 
Additional Subordinate Judge of Chittagong, dated the roth March, 1914, modi- 
fying that of Babu Upendra Kumar Kar, Munsiff,, 3rd Court, of Chittagong, 
dated thesz 3rd September, 1912, . e 
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Q 
e „If there be nothing, either in the surrofindi "ciremmstances or in the ins. 
* trument which creates the interest, to show that it was intended to be otherwise, 
the inference is that.a tenancy called taluki constitutes a permanent tenure. 


Where, during & period of sixty years, which bave elapsed since the lease was 
granted, the tenancy has passed by inheritance from father to son and has formed 
the subject pf successive transfers and the succession and transfers have been 
recognised by the landlord, the inference is that the partles intended the lease. 
hold interest to be heritable and transferable. 


It is impossible to tell by general reasoning what rights will be held to belong 
to the class of personal covenants or where thé line would be drawn between 
the two classes, that is, personal covenants and covenants running with the land. 
The proper course is to construe the terms of the instrument, and thus ascertain 
the true intention of the grantor and grantee. 


A lease which was called a fa/uka pafta recited that the tenant had executed 
a kabulig in favour of the grantor and was granted on rent of Re, I from year 
to year. There was a covenant In these terms 3 “You shall erect houses upon the 
land and liv there, If I have a pressing necessity, you shall relinquish the land, 
and you will not be entitled to make any objection" : 

Held, that the tenancy was of a permanent character and the covenant US 
in favour of the grantor personally. < . © 

A covenant is to be construed most strongly against the grantop and most 
beneficially in favour of the grantee: Jw re Stroud (1); Warde v. Warde (2) and 
Neill v. Duke of Devonshire (3) referred to, 


Where the terms of a grant show plainly that the covenant was intended to 
be personally in favour of the grantor, a Court should not stretch the language 


and interpret the covenant to the detriment of the grantee, " 
Appeal by the Defendanf. 4 
: Shit for ejectment. . 


The suit was decreed in part in the *Court of first instance. On 
appeal, the claim was decreed i in full and that decree was affirmed 
on second “appeal by the following judgment of 


Newbould, J.—The plaintiff in this suit has obtained a decree 
for ejectment and the defendant No. 3 has appealed to this Court. 
The mflin case of this defendant was that the interest of one of the 
two former proprietors of the land in dispute had descended to him 
By purchase through one Kali Kinkar. It has been found that 
there was no valid sale to Kali KinKar and this defendant now re- 
lies on the title obtained by one of his predecessors Abdul Tinwala 
who got a settlement of this landin 1211 M. S. Both the lower 
Courts have found that, so far as this settlement 1s concerned, Abdul 
Tinwala was a tenant-at-wil with no transferable rjght. The lower 


(1) (1849) 8 C. B. 50a (529). e (2) (1852) 16 Beav. 103 (105), 
b (3) (1882) 8 A. C. 135. 
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Cei, appellate Court has me ly fhcidentally mentioned that thi$ Ahdul 
in Tinwala had orfty the right of a tenant-at-will and has not discussed ° 
Sa the grounds for this finding. The probable reason is that the point 


was not disputed before that Court as Abdul Tinwala's pattah of 
CUN of the r2th Bysakh, rarr M.S, expressly resesved a rightef re-entry 
Newbould, J. for the lessor. The fact that the lease provides that the'lessor can 
mn only enter the land on personal necessity does not make the cove- 
nant any the less a covenant running with the land. 

It is next contended that the lower appellate Court has not given 
its reasons for holding that the legality of the notice to quit and 
the validity of its service have been duly proved. It has not been á 
shown that the point was one of so complex a nature that in a 
judgment of affirmance it was necessary to do more than express a * 


general agreement with the findings of the Munsiff. e 
: Lastly, it is urged that, as regards plot No. 2 the plaigtfff’s claim 
is barred by limitation. The lower appellate Court has held that 
e this plot was held by the defendant and his predecessors as included . 
” nthe tenancy by which plot No. 1 was held and &his "finding is 
sufficient to dispose of this plea. 
to k 
The appeal fails and is dismissed with costs. ! 
Against this decision, the defendant appealed under clause 2 5 of 
the Letters Patent. 
| Baóus Biraj Mohan Majumdar and Probodh Kumar Das [or the 
Appellant | . 
. Babu Khitis Chunder Sen foy the Respondents. . 
‘ e 
The judgment of the Curt was delivered by 
Mc, 16. Mookerjee, J. — This is an appeal, under clause rs of the 
— Letters Patent, from a judgment of Mr Justice Newbould i in an 


action in ejectment. The suit was decreed in part in the Court of 

first instance, On appeal the Subordinate Judge decreed the claim 

if full and that decree has been affirmed on second appeaP to this 

Court. The rights of the parties are regulated by a contract of' 
tenancy executed, on the 23rd April, 1849, by Madan Mohan 
Gkose in favour of Abdut in respect of the first plot of land now 
in dispute. The lease which is called a Taluka Pottah, recites that 
the tenant had executed a Avdu/iyat in favour of the grantor and that 
the /alu&a pottak was granted on rent of Re. 1 from yfar to year. 
Then follows „an important covenant in these terms: ‘ You shall 
erect houses upon the land and lige there. If I have a persortal 
necessity, you shall relinquish the land, and you will not be entitled 
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to make any objection.” The plautitt V the successor-in-interest 
of the original grantor ; the first defendant is the son of the original 
grantee ; the thin] defendant who really contested the suit is a 
transferee of the tenure through the second defendant, The second 
plot in sui is not covdéted byethe lease but, was annexed to the first 
plot by the tenant by way of encroachment The plaintiff has 
treated the third defendant as a tenant in respect of both the plots, 
and, after service of notice to quit on him, has instituted this 
suit for recovery of possession. The defendant contends that he 
cannot be ejected as the tenancy is of a permanent character. In 
these circumstances, the plaintiff, in order to succeed, must establish 
first, that the tenancy was of a terminable nature ; and, secondly, 


" that it has been,terminated in accordance with law. 


Thesfundamental question in the case relates to the nature of 
the tenzhcy created by the falska pottah of the 23rd April, 1849. 
The appellant contends that the expression ‘Taluka’ prima facie 
implies permanencé and relies upon the decision in Xrishno v. 
Meer Sufdur (4) which was recently followed in Budayar Rahan 
v. Karam Ali (2). It must now be treated as well-settled that if 
there be nothing, either in the surrounding circumstances or in the 
instrument which creates the interest, to show that it was intended 
to be otherwise, the inference is that a tenancy called ‘Taluka’ 
constitutes a permanent tenure. We thus start with the presump- 
tion that the tenancy created by this lease was a permanent tenure. 
Are there, then, any indications in the instrument #sclf or in the 
surroupding circumstances which point to a contrary conclusion ? 
On behalf of the respondent, reliance, is placed upon the fact that 
appropriate words of heritability or transferability do not occur in 
the instrument. This way be conceded, and ‘the decd is silent 
upon the , questions of heritability and transferability. But the signifi- 
cant fact remains that during the period of sixty years, which have 
elapsed since the lease was granted, the tenancy has passed by dr 
heritanc® from father to son and has formed the subject of successive 


a . . 
transfers ; moreover, the succession and transfers have been recognis- 


ed by the landlord. Consequently, the inference legitimately follows 
that the parties intended the léasehold fnterest to be heritable And 
transferable. We have the additional fact that the grant was for 
residential purpose; and, as might have been expected, structures 


have been" erected on the land ; indeed,the decree entitles thee ` 


plaintiff, in accordance with the prayer in the plaint, eto remove the 
Houses erected by the defendant on the disputed land, Finally, it 


. (1) (1874) 22 W. R, 326. (2) (1913) 18 C. L. J. 271. 
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is noteworthy that the el ued in 1849 has never varied. Conse 
quently, the indications furnished by the instrument all tend to 
confirm the conclusion that the lease described as Aaluka pottak was 
intended to be permanent. Reliance, however, has been placed on 
the clause which entitles the grantor te re-erfter and pfevents the 
grantee from raising objection to such a course. On behalf of the 
appellant, it is contended that this is a purely personal covenant 
in favour of the grantor himself. The respondent argues, on 
the other hand, that this is a covenant running with the land. 
Now, as observed by Holmes in his Common Law (page 406), it 
is impossible to tell by general reasoning what rights will be held 
to belong. to the class of personal covenants or where the line 


would be drawn between the two classes, that is, personal covenants" 


and covenants running with the land. The proper cousse is to 
construe the terms of the instrument, and thus ascertgih the true 
intention of the grantor and grantee. Now, upon a plain read- 
ing of this lease, it is clear that the covenant was in favour of the 
egraptor personally ; for the words used are "If d have personal 
necessity (Ata Batre fraa 3a) you shall relinquish the land.” Ina 
case of this description the well-known rule applies that the covenant 
is to be construed most strongly against the grantor and most beni- 
ficially in favour of the grantee. [See the observations of Wilde 
C. J., in Zn re Stroud (1) of Romilly, M. R. in Warde v. Warde, (a) 
and of Selborne L. C. in Well v. Duke of Devonshire (3).) We do not 
affirm the ptoposition that if the me&ning ofthe covenant is per- 
fectly clear, if itis expressed in absolutely unambiguous language, 
the language should be sgained to obtain a conclusion in favour 
of the grantee and aBainst the grantor. Such a course was con- 
demned by Jessel M. R. in Taylor v. Capsoration of St. Helens (4). 
It is equally clear that where the terms of the grant show 
plainly that the covenant was intended to be personally in favour 
gf the grantor, the Court should not stretch the language and 
interpret the covenant to the detriment of the grantee® The co- 
venant in this case is of a very stringent character and we should 
not accept the construction proposed by the grantor, which is enot 
ohly more extensive than is justified by the actual words used but 
really destroys the permanency of the lease and places the grantee 
entirely at the mercy of the grantor. The position then is that the 
instrument, which is described as a £a/u&a potiah, and, *onsequently, 


prima facie i*a permanant grant, furnishes no indication that the 
e 
(1) (1849) 8 C. B. 502 (529). (a) (1852) 16 Beav. 103 93), 
(3) (1882) 8 A. C. 135 (149). 
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» intention of the parties was to create a terminable 4enancy, except Civir, 
that during the life-time of the grantor, if he had personal necessity, 1917. 

the tenant would be bound to relinquish the land n his favour. That ga 
contingency has not @appened. The tenancy has continued for v. 

60 years afd the successor-in-interest of the grantor now seeks to — 
eject from the land a derivative holder from the grantee. In our Mookerjee, T, — 
opinion his claim cannot succeed. We have finally to consider ES 


whether this conclusion is applicable not merely to the- first plot 

Which is covered by the grant but also to the second plot which has . 

- * been annexed by the tenant to the land of his tenancy. No distinc- 
tion can, in such circumstances, be made, we think, between the 
two parcels. The plaintiff has not treated the defendant as a tres- 
passer ingrespect of the second plot. If within the statutory period 

° from the date of encroachment, he had instituted a suit to eject the 
defendant on the ground that he could not, without his consent,  ' 

, acquire the status of a tenant in the second plot, he might have 
succeeded fh his claim: 7sAan v. Ramranjan (1), Whitmore o. Huw- ° 
phries (2) ; Tabor v. Godfrey (3), A. G v. Tomline (4). Instead of" 

e this, he has treated the third defendant as tenant in*respect 
of the encroached land, while the latter has professed to hold it as 
part and parcel of his tenancy. We neéd not decide whether the. 
plaintiff may not claim additional rent from the defendant; it is 
sufficient to hold, for the purposes of the present claim'in ejectment, 
that the two plots constitute one tenancy and stand on the same 
footing, . " 

“The result is that this appeal is afoweg, the decrees of the Courts 

below discharged and the suit dismissed with costs ‘in all the 


Courts, ^ e ` . e 
ATM. * Appeal allowed : Suit dismissed, 
- — (1) (1905) 2 C. L. J. 125. (2) (1871) L. R. 7 G P. r. 
(3) (1893) 79 L. T. 355. (4) (1877) 5 Ch. D. 750. E 
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CIVIL RULE. 


Before Sir PM Moo£erjee, Knight, Judge, and Mr. Justice 
Walmsley. ° 


- 


RADHANATH SASMAL 
: . v. 
: UTTAM CHANDRA MAITI AND OTHERS.* 


Suit, disinissa] of —Civi] Procedure Cote (Act V of rgo8), O. 16, R. ae DAN: 
ment, production of — Refusing to exhibit as evidence. 


Rule 20 of Order 16 of the Code of Civil Procedure authorises the Court to 


pronounre judgment against a person who without lawful excuse declines to pro- 
duce the document then and there in his possession or power ; if the "document 


* is produced, the requirement of the law is fulfilled. e 


Where the plaintiff, who was present in Court, on being asked by Court, pro- 
"duced a certified copy of a judgment In his:possession bat declined to exbibit it 
“as egldence in the case : e 


* Bi, that the Court could not pass an order for dismissal of the suit ades 
O.der 16, rile 20 of the Code of Civil Procedure. 


Application for revision by the Plaintiff. 

Suit for recovery of mesne profits. z 
The material facts are stated in the judgment. ; 

Babu Syotis Chansva Hasra for the Petitioner. 


Babus Satis Chunder Ghose and S dd Kumar Ghose for 


the Opposite Party. ° : . e 
The judgment óf the Court was delivered by 


Mookerjee, J.—We are invited in this Rule to sẹ aside an 
order which purports to have been made under Order 16, rule 20 
of the Civil Procedure Code of 1908. That rule is in these terms: 
“Where any party to a suit present in Court refuses, without lawful 
excuse, when required by the Court, to give evidence or to produce 
any document then and there in his possession or power, the Court 
may pronounce judgment against him or make such order in re» 


- tion’to the suit as it thinks fit? The petitioner was the plaintiff ina 


suit for recovery of mesne profits. There had been a previous suit 
between the parties for possession and mesne profits. £ certified 


*copy of the judgment in that suit was in the possession of the plaintiff 


* Civil Rule No. 32 0f 1917, against the decision of C. H. Moseley Esq. 
Additional Disirict Judge of Midnapur, dat the 15th September, 1916, affirm- 
ing that of Babu Profulla Chandra Datta, Munsiff of Ghatal, dated the 14th 


June, 191€ i 
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"who was present in Court. The Munsiff expressed a desire to 


see that judgmentein order to* ascertain the scope of the previous 
suit and the order made therein. The plaintiff produced the judg- 
ment which®was perused by tte Munsif. The Munsif then called | 
upon the plaintiff to file the document ; but, for some unexplained. 
reason, the plaintiff declined to.do so. The Court thereupon pro- 
ceeded to make an order for dismissal of the suit under Order 16, 
rule 20 of the Code. An appeal against such an order is allowed 
, under Order 43, rule i(h) of the Code. An appeal was preferred, 
” but was dismissed by the District Judge. In our opinion the trial 
Court was not competent to make an order under Order 16, rule 2o. 
That rule authosises the Court to pronounce judgment against a 
person w&o without lawful excuse declines to produce a document 
then and there in his possession or power; if the document is pro- 
duced, the requirement of; the law is fulfilled. The plaintiff in this ' 
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. case did produce the document, but he declined to ezhibititas e 


evidence in the ease. This did not entitle the Court to make sane 
order against the plaintiff under rule 20 of Order 16. "x6 

The result is that this Rule is made absolute, the orders of thé 
Courts below set aside and the case remitted to the Court of first 
instange to be tried in accordance with law. 
A, T. M. d on ; Rule made absolute. 


CRIMINAL REVISION. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and e 


Y Mr. Justice Beacheroft. 
$ ` 
MANINDRA MOHAN SANYAL AND OTHERS 
& . " 
i D, e a 
KING-EMPEROR.* 


Security for good behaviour—Criminal Procedure Code (dct V of 1898), Sees. 108, 


rr0 Tf), 1:4g- Van of desperate and dangerous ckaracter— Time for commission 
of offence—Person in custody at the time of the proceeding—FPerson arrested 
without jurisdiction for an offence within jurisdiction, z 

* 

a Criminal Revision No. 150 of 1918, against an order of R. Garlick Esq.. 
Sessions Judge of Dinajpur, dated the 11th December, 1917, modifying that 
of the Distritt Magistrate of Dinajpur, dated the 29th September, 1917. * 
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A man of desperate and dangerous character means a man who has a reckless » 
disregard of the safety of the person or the property of his neighbours : Wahid 
Ali Khan v. The Emperor (1) followed. The dictum in Rajendra v. Emperor (2) 
dissented from. 

If the. preparation and organization were being cried on, the mere fact that 
the time for the proposed revolution and dacoities had not been proved, does not 
prevent the danger from being a present one. 

The mere fact that section 108 of the Code of Criminal Procedure may 
have been applicable, does not necessarily make section 110 inapplicable: 

An order may be made under section 110 of the Code of Criminal Procedure 
against a person who is in custody at the time of the proceedings. . 

Ifa person has been atrested without the jurisdiction for an offence within 
the jurisdiction and the charge of substantive offence fails, the person can be 
proceeded against under section rro of the Code of Criminab Procedure. 

Section 114 of the Code of Criminal Procedure is not limited to Arest within 


the jurisdiction. . 
Appication for Revision under section 435 of the Code’of Cri- 
minal Procedure by the Accused. ° 


° A report was made by a Police Sub-Inspectgr ufider section 
110 (f) against the petitioners to the effect that the petitioners were 
members ofa secret society, the aim of which was to overthrow e 
the British Government by commission of dacoities and other 
outrages to collect money, that some 450 cartridges, proscribed books 
and a pamphlet and self-written seditious essays were found in 
the possession of petitioner, No. 3, that there was strong evidence 
of association of the accused, that eall these accused were contem- 
plating the commission of some dacoity or outrages and were 
therefore of so desperate and dangerous a character as to remder 
their being at largeewithout security hazardous to the community. 
A proceeding was drawn up under sectiqn 110 (f) of the Code of 
Criminal Procedure and the Magistrate ordered that the petitioners 
should be bound down to execute a bond of Rs. 10,000 with five 


Gureties of Rs. 2,000 to be of good behaviour for 3 years. Ona 


reference under cl, (2) of section 123 of the Code of Criminal 
Procedure, the learned Sessions Judge modified the order as fo 
the security only. Hence this application for Revision. e 
* Mr. Monier (Counfel) Babus Birendra Kumar De and 
Prokas Chunder Pakrasi for the Petitioners. 

The Hon'ble Mr. T. C. Gibbons, Advocate-General and Afr. 
Gregory for the Crown. M C. A, V. 

The judgments of the Court were as follows : 

Sanderson, C. J.—This was a Rule obtained by five feti- 
tioners calling upon the District Magistrate to show cause ewhy 
(1) (2012) 11 C. W. N. 789. (2) (1912) 16 C. L. J. 467 ; 17 C.W. N. 238. 
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the order against the five petitioners *nobld not be set aside and 
such other or further order passed as to this Court might seem 
fit, as regards Manohar Pyne on the ground that the District 
Magistrate had no jurisdiction to entertain proceedings against him 
under section rro, and as regards all the petitioners, on grounds 
Nos. 1, 12 and 13 in the petition mentioned, and also on the ground 
that the proceedings should have been under section ro8 rather 
than under section rro Cr. P. C. 

It appears that the Police Sub-Inspecter of Sadar Dinajpur on 
the 3rd of May, 1917, made a report under section tro of the 
Criminal Procedure Code, clause ( f), against the petitioners and 

one Jogendra Kishore Bhuttacharjee to the Sub-Divisional Magis- 
trate of that place to the effect that the above-mentioned persons 
were m@mbers of a secret society, the aim of which was to over- 
throw the British Government by commission of dacoities and 
other outrages to collect money, that some 450 cartridges pros- 
< cribed books and a "pamphlet and self-written seditious essays were 
found in the pessession of petitioner No 3, that there was strong 
evidence of association of the accused, that all these accused were 
* contemplating the commission of some dacoity or outrages in or near 
Dinajpur in pursuance of the tenets of their secret society and were 
therefore of so desperate and dangerous a character as to render 
their being at large without security hazardous to the community. 

On the 4th of May 1917, the Magistrate made an order in the fol- 
lowing terms, “the investigating Sub-Inspector his submftted a report 
under section 110 Criminal Procedure Code against,” (then he set 
ouf the names of the g petitioners) “and, Jogendra Kishore Bhatta- 
charjee. Draw proceeding under section to Criminal Procedure 
Code (f) to axecute a bond of Rs. 10,000 with 5 sureties of Rs, 2,000 
to be of good behaviour for 3 years. Issue warrant bail Rs. 3,000 
against the absconder Jogendra Kishore Bhattacharjee with 2 sureties 
of Rs, 1,500 each." s 

“a The tase was heard by the Magistrate, and after a prolonged 
` hearing the Magistrate ordered that the five petitioners should be 

boffnd down in the terms of the notice. The man Jogendra Kishore 
Bhattacharjee was not before the Magistrate as he had abscondtd 
and was not arrested. In pursuance of section 123 clause (2) of the 
Criminal Pgpcedure Code, the case was referred to the Sessions 
Judge: and, after going through the evidence the learned Sessions 
Judge modified the order as to the security only and ih. the manner 
set out in his judgment. . 

* | will first deal with the grounds on which all the petitioners rely. 

m . 
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CRIMINAL. The first ground which if No. 1 in the petition, is “that the facts" 
1918, found by the Courts below do not bring the petitioners within ` 
Mau section r10 clause (f) of the Criminal Procedure Cote." It should 


v. be noted that this ground i is confined to the allegation that the facts 
King-Emperor. — gg found by the Courts below, do not bting the petitionéts within 
Sanderson, C.J, the section. The learned counsel for the petitioners, however, 
um when his attention was drawn by the Court to the actual findings 
of fact, alleged that such findings were not justified by the evidence, 
and especially he relied upon an allegation that the learned Judge’s 
summary of the evidence of a witness, whose name was Ashita, was œ 
not justified by the evidence itself. The learned counsel.appealed 
to us to allow him to read the evidence of Ashita. We held that , 
he was not entitled to read such evidence, as the*Rule had been 
e confined to the grounds that I have already mentioned. Ih view, 
however, of the learned counsel's appeal and in order eo satisfy 
ourselves upon the matter we allowed him to read the evidence of 
Ashita. We found upon examination of such evidence that the — * 
lArnad Judge’s summary was substantially correct extept as to one 
point namely the purchase of books: in that respect the learned Tudge 
seems to have held that it was the petitioners who bought certain 
books which were described as being too dangerous to be ordered 
in their own names, and therefore ordered by Ashita as secretary 
of various fictitious libraries, It appears from Ashita’s evidence that 
he did get certain books and magazines, and they were sent to him 
as secretary of certain libraries which ‘at that time had ceased to 
* exist and which may therefore be «held to have been at the? time 
fictitious. He seems to have*paid for a magazine which the Magis- 
trate describes in his judgment as being of a dangerous character 
by borrowing money from Gurudas, one of the petitiomers, and a 
book of Gokhale’s speeches was paid for by Bidhu Bhusan, ‘Another 
of the petitioners. This variation between the learned Judge’s 
- suntmary and the evidence is not of such a nature as to affect, mate- 
rially his findings of fact, which of course were not based on this », 
point alone. We must, therefore, consider the cade with ‘reference 
& 
to thg only grounds upon which thé Rule was granted. 
As regards the first ground namely that the facts found by the 
Courts below do not bring the. petitioners within section 1:0 clause 
y of the Criminal Procedure Code the material findimgs are"as 
ollows : (1) “I think this evidence is quite sufficient to show that the 
accused persons "were associated for the purpose of spreading dis-, 
loyal doctrines amongst school boys and students and that they were, 
collecting recruits and subjecting them to a course of self-discipline 


e - 
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š : 
for some purpose of which we do not know Whether it,was immediate CRIMINAL 
or remote.” (2) “There are therefore reasonable grounds for thinking 1918. 
that there was a conspiracy to commit an offence upder section 124A, E 
Indian Penal Code, and the fact that seditious literature and revol- E 
King. Emperor. 


ver cartridges were found in the possession of Gurudas is evidence Jin 
against the others. The District Magistrate has given quotations Sanderson C J 
from this literature of Gurudas. It is sufficient to say that besides EN 
several books which advocate revolution to shake offthe foreign 
yoke there are two prescribed pamphlets and another pamphlet incit- 

eing to murder and insurrection. There are also three essays on 
duty, character and discipline (written by Gurudas according to the 
prosecution) in which similarly dangerous views are expressed." I 
have looked at thé quotations given by the Magistrate and I -think 
they fully justify the description given to them by the learned © 
Judge. (3)*'"I consider it proved that the accused persons were 
engaged in inculcatigg ideas of armed revolution in the mind of 
"schoolboys end students. This is certainly dangerous work," * 
(4) "I agree with the District Magistrate that, there is sufficient * 
reason to believe that the accused persons are not only engaged in 
preparing the young for a future revolution but are also connected 
with an organization for the collection of money by dacoity. There is 
evidené, not only of the association with each other, but that each 

of them is taking an active part in the work." 

It was at first argued by the learned counsel for the petitio- 
ners that whereas the objects of the petitioners were primarily 
directed * against the security of persons and not against the 
security of property, section 110 did mot apply and he referred 
to the case of Rajendra Narayan Singh v. King Emperor (1) and 
to a passage in the j&dgment of Mr. Justice Mookerjee at 
page 26:, which runs as follows, “The object of the section is 
preventive and not punitive and as pointed out in Æmpress of India 
v. Nawab (2) the purpose which the Legislature had in view was | 
to afford, protection to the public against the repetition of crimes 
in which the safety of property is menaced and not the security of 
persons alone is jeopardised” The learned counsel, however, upon 
his attention being drawn to clause (e) of section rro which is not 
limited to offences in which the safety of property is menaced, 
admitted that, he could not pursue that argument further. . 

It is to be noted that the passage referred toin the judgment ° 
cited is “obiter dictum," inasmuch as the finding of the learned 
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a) (1912) 16 C. L, J. 467 (497) 5 17 C. W. N 238 (261). 
(a) (1880) I. L., R a Ail. 835, . 
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Judge was that the provisi$ns ot section rro had been misappli&d; 
, because the object of the proceedings was found to be to compel a 
"landlord to adopt methods of management of his*estate approved 
by the authorities but not assented to by him. Moveover, there is 
a decision of this Court, namely, Wahid Ali Khin v. The Eanperor 
(1) which decides that a man of desperate ani dangerous “character 
means a man who has areckless disregard of the safety of the 
person or the property, of his neighbours. 

Further it is to be noted that the finding of the learned Judge 
in this case is that the “accused persons are not only engaged in , 
preparing the young for a future revolution but are also connected 

` with an organization for the collection of money by dacoity.” "This, 
would involve a menace not only to the persons but ae to the 
property of the community. 

It was further argued that it was not found when tho revolution 
or the dacoities were to take place and that it might be that they 

* might not take place for some considerable time. To my mind if + 
the preparation and organization were being carriefl on, as found 
by the learned Judge, the mere fact that the time for the proposed 
revolution and :dacoities had not been proved, does not prevent 
the danger from being a present one. In my judgment the facts found 
by the learned Tudge are sufficient to bring the petitioners within 
section rro (f) of the Criminal Procedure Code. 

As regards the second ground which is the rzath, in the petition, 
namely, that the learned Sessions Judge erred in law in holding that 
there was conspiracy between the petitioners within the meafiing of 
section 1o of the Evidence Act so as to make the acts of one relevant 
facts as against each of the accused, the point relied upon by the 
learned counsel was that the learned Judge®wrongly usec the finding 
of the seditious literature and essays in the possession of Gurudas as 
evidence against the others to prove the object of the conspiracy. 
The learned Judge has found that there was an association of the 
five accused ; but the learned Counsel argued that the seditious , 
literature might have been obtained and the essays might have been 
written by Gurudas before,the association was formed or befSre 
some of the others joined the association The seditious literature 
and the essays together with four misfired revolver cartridges and 
one empty cartridge were found in a locked box belonginggo Guradas 

"at the time his room was searched, and even if it be assumed as a 
fact that the literature was bought by Gurudas and that the essayy, 
were written by him before the othe? petitioners joined the associa- 


(2) (1907) t1 C. W. N. 789. 
€ 


- Vor. Xxviir] HicH COURT. , * 
6 


| \. 


+ tion, that fact would not prevent the learned Judge from consider- 


ing the possession of the above-mentioned literature and essays by 
Gurudas as one of the facts in the case for the purpose of ascertain- 
ing the object of the association of the petitioners 


As regards the next ground namely that the proceedings if any 
should have been under section 108 and not under section 110, the 
mere fact that section 108 may have been applicable does not 
necessarily make section rro inapplicable: and, in my judgment al- 


~> ready expressed, section 110 (f) is applicable to the facts of this case. 


As regards the amount of the security fixed by the learned. Judge, 
it is clear that he has considered the cases of the petitioners indivi- 


" dually and has yaried the order of the Magistrate in the case of each 


petitioner: and, in view of the serious nature of the case, we do not 
interfere* with the order for security, except that in the case of 
Monohar Pyne, we consider that the five sureties in his case should 
be required to be séverally liable for Rs. $oo instead of Rs. 1,000 


Finally it was argued that an order should not have been made " 


against Monohar on the ground that the Magistrate had no jurisdic- 
tion to entertain proceedings against him under section “Ito, the 
ground being that Monohar was arrested outside the jurisdiction of 
the Magistrate under the Defence of India Act and that he was 
brought in custody to Dinajpur for the purpose of these proceedings 
and was in custody there at the time when the Magistrate's order 
was made on the 4th of May? 1917. ° 

It appears that Monohar was living in the same house as Manin- 
dta and when the house was surrounded by the police on or about 
March 29th, Manindra fled from it and was chased over several 
walls and caught. Mapohar was not found there though he had 
been seen there that morning: The Magistrate in his answer to -the 
Rule says that there is absolutely no doubt that he lived in Dinaj- 
pur and associated with the others. It appears that when the police 
began f take steps about the end of March in this matter, Monohar 


" disappeared: he was arrested, as we were informed on the 13th of 


April under the Defence of India Act outside the Magistrate’s juris- 
diction, and later on he was brought tc Dinajpur, and on thee8th 
of May he was released from jail at Dinajpur and he was thereupon 
re-qrrested. It is to be noted that the words of the section are 
“any perfon within the local limits of his jurisdiction "—there is, 
nothing said about “residing” within the ‘jurisdiction: Monohar 


‘was undoubtedly within the lgcal limits of the Magistrate’s jurisdic- 


tion at the time the Magistrate made the order on the 4th of May. 
The fact that he was detained under the Defence of India Act, does 
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SENI NAK; not in my judgment, take away the Magistrate’s jurisdiction. It is” 
1918. evidently contemplated by the Code of CriminaleProcedure that an 
: Narr * * = a 5 
Manindra order may be madè under section 110 against a person who is in 
v. custody at the time of the proceedings, Tor section #4 provides 
King-Emperor- 


eee that when such person is in custody, the Magistrate shall issue a 
Sanderson, C.J. — warrant directing the officer in whose custody he is to bring him 
mm before the Court. The learned counsel argued that that referred 
only to the case where an arrest had been made within the jurisdic- 
tion, But he conceded that if a person has been arrested without , 
* the jurisdiction for an offence within the jurisdiction and the charge 
of the substantive offence fails, the person can be proceeded against 
under section rro. That being so, section 114 cannot be limited" 
to arrest within the jurisdiction. e 
In my judgment the Magistrate had jurisdiction to en[értain pro- 
ceedings against Monohar under section 110. 


i : 
z For the abovementioned, reasons, in my judgment, the Rule * 


eshiojild be discharged. * 
Beaehoroft, J.—1 agree. F 
A. T. M. ] Rule discharged, 
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e Befire Sir John Woodroffe, Knight, Judge, Sir Charlgs Chitty 
` Knight, Judge and Mr. Justice Smither. i 
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Ghee adulteration—Caleutta Muntdpal Act (III B. C. of 1899 as ameMiled 
dn 1917) Secs, 495 M. (1), 507 ls )-—Scientifie treatise, use of—Evidence Act (I 
of 1572), Secs. 57, 60—Prosecution, duty of—Retrial—Reference—Third 
Judge, if can differ on a point on whith both the referring Judges agreed. : 


Per Chitty 7: Books of reference may be used by a Court on“natters (inter 
alia) of science to ald itin coming toa right understanding of, and conclusion 


L 
*.Criminal Appeal No, 85 of 1918 with Revision cases Nos. 193 to 195 of _ 
1918, against an order of N. N. Gupta Esq, Municipal Magistrate of Calcu&a — 
dated the 12th January, 1918. å 
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e upon the evidence given, which treatises may be referred to if order to ascertain 
the opinions of experts who cannot be called, and the grounds on which such 
opinions are a e. 


A Court ghould be verye careful to avoid introducing-into a case extraneous 

- facts called om text books, and also to refrain from basirg a decision on opinl- 

ons These books can be referred to in order to comprehend and anpraise cor- 

rectly the evidence of the expert, who has actually analysed the thing in question 
and gives on oath his opinion as to the result of such analysis. 


Chitty and Smither JJ.; Under section 60 of the Evidence Act, the opinion of 


experts in any treatise commonly offered for sale, and the grounds on which such, 


opinions are held, may be proved by the production of such treatise, if the author 
cannot be called as a witness without an amount of delay or expense which the 
“Court regards as unreasonable. 


Smithe J: Ina criminal case the prosecution should understand that it 
must put ineall its evidence, and it will not be allowed to try again for a convic- 
. LA . LÀ . * ` 
tion, with.more evidence, 1f it fails in the first instance, 


Chitty J: Under seBtion 507 (5) of the Calcutta Municipal Act (as amended) | 
the report of& certified analyst, shall be sufficient evidence of the result of sach À 
analysis, e 


+ 
Smithers J: A certificate under section 507 (5) of the Calcutta Munfcipal Act, 
' can be used as evidence of the actual results of the analyses but it cannot be evi- 
dence as to what deductions could be made from those results. 


W&droffe 7: The use of scientific treatises may lead to error if either those 
who so us? them are themselves not experts in the matter dealt with cr are assist- 
ed by experts to whom passages relied upon, may be put. . 

Not only should passages from fcientific treatises be put to fhe prosccution 
expert hyt he shculd be given notice by. cross-examinalion of the deductions 
whieh the defence seekgo draw from them "30 that he may give an answer if he 
can. 

A third Judge will not differ upon a point on n both tbe referring Judges 
were agreed urfess there were trong grounds for doing so, 


Appeal and applications for revision. 


Prosecution under section 495A(1) of the Calcutta Municipal 
im for adulterating Chee. 


The material facts appear from the judgment of Chitty jin 


“The appeal and the Revision Cases were originally heard by 
Chitty and Smither, JJ., who passed the following orders : 


Chitty, J.—On 3rst. October 1917- Dr. S. N. Ghosh, Food ` 


Inspéctor toethe Corporation of Calcutta purchased at the shop of 
the appellant ‘Grande Venkatta Ratnam, roa Darmahaita Street, 
gece of two kinds, or brands, for analysis at the Corporation 
Laboratory. The first was sold as “Gouranga brand from Gantur,” 
and the sccond as "Sagore" ghee. Both como, as we understand, 
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from the Madras Presidency. The ghee was analysed and a . 


prosecution of the appellant ordered in respect of each lot. The 
cases came on together before the Municipal Magistrate, who on 
22nd December 1917 convicted the appellant in both cases and 
inflicted fines of Rs 200 and Rs 150 respectively. , On 27th 
November 1917 Dr. S N. Ghosh had purchased another lot of 
Gouranga brand gee at the appellant's shop also for analysis. In 
that case, too, after analysis a prosecution was ordered both of the 
appellant, and of his salesman Nitai Charan Hazra. The trial took 
place on 12th January 1918 and resulted in a conviction of both 
accused. The appellant having a previous conviction against bim 

was fined Rs soo while Nitai Charan Hazra was fined Rs roo. Ite 
should be stated that when thé last case was calfed on neither of 
the accused nor their pleader was present. This case was gccording- 

ly decided against them exfar/e. The two earlier cases* being non- 
appealable Grande Venkatta Ratnam applied eto this Court for the 

exercise of its revisional powers. Nitai Charan Hazra alse presented 


“a p£tition in his case in which no appeal lay. While those cases were 


before Ws it transpired that Grande Venkatta Ratnam proposed to 
file an appeal against the conviction and sentence of Rs 500, We 
accordingly when admitting that appeal directed that the revision 


cases should be considered along with it. That has been* done, 


and arguments "were addressed to us in all the cases on behalf of 
the two accysed and also of the Corrgration. The convictions were 
for breaches of section 4y5 A (x) of the Calcutta Municipal Act 
1599 as amended by the Calcutta Municipal (Amendment) Act ty 7. 

The punishment is Jaid “down in the schedule to section 574 as 
amended by the same Act. The object pr this recent legislation is 

to ensure the sale of pure ghee in the harket by cléarly defining 
what will be regarded as adulteration, and prescribing severe penal- 
ties for the offences connected with it. In my opinion neither of 
fhe accused now before the Court is deserving of much sympathy. 

In the two cases against him in December last: Grande Venkatta 
Ratnam did not attempt to rebut the evidence of the analyst beyond 
cyoss-examinining him at seme length. His pleader at first intimat- 
ed that the accused would call rebutting evidence, but he afterwards 
withdrew from that position and allowed the decision to go on the 
uncontradicted evidence of the analyst. The second» case fgainst 
Grande Venkatta Ratnam and his salesman Nitai Charan Hazra 
was allowed to go exfa»/e, and itis not suggested that they høve 
shown reasonable and sufficient cause for their non-appearancg on 
the day of hearing. They ask us that the case should be rcheaid 

e , 
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, and state by their counsel that they are now prepared with expert CRINUUUS 
evidence to meet that of the analyst, on the strength of which they 1918. 


have been convicted. The question before the Court was and is 
a simple guestion ofefact: - was the ghee sold by the accused 


Aa om 
Venkatta Ratnam 
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Corporation of 


adulerated within the definition of adulteration in section 3 as Calcutta. 
amended? In Revision cases 193 and 194 the Magistrate proceed- Chitty, J 
ed on the vncontradicted testimony of the analyst In revision, Wah 


apart from the general principle that this Court will not lightly 
disturb findings of fact, it could hardly be said that the Magis- 
* trate was wrong in accepting that evidence. In revi ion case 195 
the same remarks apply. In the appeal however this 
«Court can and must go into the questions of fact, and it was 
strenuoysly argued that the deductions of the analyst were erroneous. 
Counsel fpr the accused attempted to show this by more or less ° 
cursory r2ffrences to the treatises, which the analyst admitted were 
leading authorities en the subject of butter analysis. With copies 
of two of4hese we were supplied by the courtesy of the learned * 
Advocate-General who appeared for the Corporation, “Dairy 
» Chemistry" by H. D. Richmond F. I. C. (+914) and Volume 

If of “Chemical Technicalogy and Analysis of Oils, Fats, and 
Waxes” by Dr. J.  Lewkowitsch. M. A, F. 1. c, (sth Edition, 
1914§. Some articles in the "Analyst" magazine were also referred 
to. Inconnection with these books I see that one or more of 
them were marked as exhibits in the Magistrate’s Court. In my 
opinion this procedure was incorrect if it were intended thereby to 
mgke these books and all their confents evidence in the case. The 
use of such books by the Court is regulated „by sections $7 and 60 
of the Evidence Act. The former section first. enumerates thirteen e 
facts of whiĉh the Court may take judicial notice. The penultimate . 
paragraph of the section says :—“In all these cases and also on all ` 

matters of public history, literature, science, or art the Court may 

resort fog its aid to appropriate books or documents of referenc&” 
: This section does not justify the Court in treating the opinions or 
deductions of the authors of such books as evidence in the case 

whether to supplement or rebut that already given. Section, 60 
however allows the opinion of experts expressed in any treatise 
commonly offered for sale and the grounds on which such opinions 

are held totbe proved by the production of such treatises in circum- , 

stances which no doubt apply in the present cases. „The conclusion 

Seems to be that books of reference may be used by the Court on 

Tgatters (inter alia, of science to aid it in coming toa right under- 

sta nding of, and conclusion upon the’ evidence given, while treatises 
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CRIMINAL. may be referred jo in ord@r to ascertain the opinions of expeti$ 
ius. F who cannot be called, and the grounds on which such opinions. 
ated are held. In these cases the direct evidence on thé record, relating 
NENGA Ratnam to -the quality of the ghee in question consists of the sworn 


riim of testimony of the analyst, which stands dlone and uncontradicted. I 
HAIR think that we should be very careful to avoid introducing into the 
Chitty, 7. case extraneous facts called from text books, and also to refrain 
Hi from basing a decision on opinions, the precise applicability of 
which to the ghee in question it is impossible to gauge. This is an 
error which was strongly condemned by the Judicial Committee of 
the Privy Council in case of Sajid AI v. Ibad Ali (f. — We may 
however usefully refer to these books in ordér to comprehend and 
appraise correctly the evidence of.the expert, who. bas actually. 
e analysed the ghée in question and gives on oath his opinion as to 
the result of such analysis. Jt would I.think be dangerous to 
base the decision of the Court solely on the, evidence of books 
ewhether for a conviction or an acquittal. |. 
e ‘There are, however, several reasons which lead me to think that 
the invegtgation ın these cases has not been altogether satisfactory 
and I should therefore be all the more willing to accede to the 
request of the appellant and Nitai Charan Hazra for a retrial. 
It need hardly be said that this is a matter which Vttally 
concerns the public of this city. Buyers and consumers of ghee 
may rightly claim to be protected against adulteration of an article 
of almost uni¥ersal consumption ; on the other hand itis duetto 
e purveyors charged with offences under the Act (as to all afcused 
persons) that-they should enot be convicted unless such offences 
are clearly brought home to them 
Now the analyst confessedly applied four tests to the ghee in 
question for the purpose of detecting whether it contained' foreign 
fats or vegetable oils. Those processes are known as the Reichart 
Wgliny, the Butyro-refractive, the Saponification (or Koettsgorfer’s’, 
and Wellman's tests. The last isfor the detection of vegetable . 
oils, and is apparently the least reliable. The one on which the 
analyst in these cases and the text books writers set most value 
is the Reichart-Wollny process for the calculation of soluble fatty 
acid. I assume that the remarks on butter analysis in the treatises 
will. apply equally to ghee, which, as I understand, is@utter from 
“which all water and putrescible substances have been removed. 
Now Ihave nő intention (even if I were competent to do so! of 
discussing the respective merits of these various processes. This 
(1) (1895) T. L. R. 23 Cale, 1 (145 l ] 
| e * 
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much, however, may be gathered by a 1eference to the treatises be- CRIMINAL 
fore us, that, while these processes are universally used for the detec- — | 918, 
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tion of the Walk rah on of butter by the introduction of foreign Fenkata Ratna: 
fats or vegetable oils, sti] none of them affords an absolutely certain v 
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Corporation of 


test. For instance in these cases the analyst has taken the -Reichart- Calcutta. 


Wollny figure of 30 as his standard of purity and is prepared to 
stamp as adulterated buffalo ghees which do not at least closely 
approximate to that figure. But it appears that the figure varies 
very much, that you may have genuine butters which givea R. W. 

"figure of only 18 or even less, while adulterated butters may give : 
over 30. It depends on a number of conditions, climate, feeding, 
housing, period of lactation, and so forth. Sotoo with the other 
processes, The Analyst informed the Court that the Corporation 
had adopted a standard of pure ghee based on the observations — * 
of some 2010 25 years, a R. W. figure of. 30 for buffalo and 25 
to 27 for cow gZee, a Butyro-refractive index of between 40 and 42, 
"and an average saponification value (Koettstorfer’s) of 229 for buffalo 

and 227 for: cow ghee. It was argued for the appellant that fhe ii 
¿Corporation had no power to fix any such standard, but that 

“ if they did it should be published so that purveyors of ghee 
might at least know to what siandard they must conform. To 
this the learned Advocate-General replied that if the Cor- 
poraticn did not fix a standard, or did not.fix one which the 
Court could accept, then the Gourt must fix its own standard. In 
one sense the fixing of a standard is no doubt in favour of a seller 
who, is brought before the Court, becfuse a standard so fixed would 
probably allow as pure gAee somethinf that was not absolutely 
pure. In the English Acts we find that in some respects standards 
are fixed by*the Acts themselves as in the Butter and Margarine 
Act, 1957, section 4. Sometimes it is left for the Board of Agri- 
culttne to determine as in the Sale of "Food and Drugs Act 1899, 

' section 4 e As our Act stands, the only standard is that the ghe® 
must not contain any substance which is not derived exclusively 
from milk and must be unadulterated, with reference to the definition 
of adulteration. Tt appears to me (bus I speak asa layman jp 7 
such matters )that the only satisfactory course would be to make 
a quantitative analysis of the ghee in question, an analgsis which 
will reveal ageurately its camponent parts. It will then be for the 
Court to say whether there has been such an adulteration as would 
jufWfy a conviction under the Act. Other points were urged before 
us gome of which I think also call for further consideration : Tor 
instance the adoption in the Corporation- labóratory of this stan- 
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'— 1918. cows or buffaloes at Ahmedabad, Aligarh and Dinapur. It has not 


ed 


Venkata Ratnam been found how far that will hold good for ghee manufactured 
from the milk of cows or buffaloes in the Madras Presidency where 
Corporatiód of T : : ; : 

Calcutta: the conditions of climate, food, housing &c. may net be the 
same. There is a small point with regard to the charge which was 
not, so far as I remember, dealt with in argument. The charge 
alleges adulteration only by the inclusion of foreign fats. The 
evidence and the convictions proceeded on the presence in the ghee 
of vegetable oils. This was irregular: If the nature of the adul- * 
teration relied upon be stated at all itshould be stated fully and 
correctly. It was conceded that Wellman’s test was not certgin.* 
There are foods e.g., cotton seed, which may account Mor the 
presence of vegetable oils in the milk. This is a master which 
should not be left. to vague inference, but should De- precisely 
determined. ° 
, ° It may be noted that by section 507 (5) (as amended} the report 
of à certified analyst shall be'sufficient evidence of the result of 
such analysis. It was not necessary therefore to call the “analyst in ¢ 
this case, if (as I understand) he is so certified. His report, if put 
I in, would prove the result of the analysis. As however he was called 


—— 
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and gave his reasons, and those reasons in the earlier cases were called 
in question, it seems only fair that the question should be further 
investigated e 

As the cases stand I do not feel myself ableto say — 
that the analyst is wrong. Atthe same time, Į have doubts as, to 
his being right. His pronóuncement of the percentages of foreign 
° fats present in the Zee appears to be glerived by rule of three. 
That may be correct, but does it necessarily follow?  * 

For these reasons, I think that in all these cas-s the proper 
course is to order a retrial de novo. I would accordingly set aside 
fhe convictions- and sentences ' and remand the cases to die^ Muni- 
cipal Magistrate for that purpose. As my learned brother does 
not concur in the-order which I propose, the case must be laid before 
a third Judge under sectione429, Criminal Procedure Code. 

Smither, J.—The Assistant Analyst to the Corporation applied 
certain pfbcesses of analysis. to the samples of ghee, and obtained 


, certain results. e 
From these results he makes. he deduction that the ghee had 
been adulterated with certain perceptages of foreign fat. d 


The principal defence contention is that according to the stgn- 
dard works on the subject no suth deduction can be made. [n 
e e 
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. Support of this contention, the defence relied on sonte of those works CRIMINAL. 
themselves, and on cross-examining the Assistant Analyst, the 1918. 
1 ? u 1 : : : arm 
Magistrate says: “To this end the learned vakil has directed his Venkatta Ratnam 
cross- examination, and he has laid under contribution certain stan- v. 


dard works,” and the Magistrate then specifies the works. The ii ei or 

Magistrate allowed the defence to rely on this: evidence," and dealt 

with it, as being in evidence, in the judgment. He put exhibit marks 

on some of it. The Magistrate has not said under what section, or 

for what reasons, he took the evidence in But I think he could 

"e take it and was right to take it. Under section 6o, Evidence Act, 
the opinion of experts expressed in any treatise commonly offered 
efor sale, and the grounds on which such opinions are held may be 
proved by the ‘production of such treatise, if the author cannot be 
called as q witness without an am ount of delay or expanse which the 
Court regafds as unreasonable. 

The authors are admittedly English authorities. To get these 
witnesses before the Court if possible at all, w ould involve great - 
delay and expense. But their evidence is very material. The Assis" 

e tant Analyst has applied four tests These experts, in thesà works, i 
describe those tests, and the facts which those tests determine, and 
state what inferences may b» drawn fiom those facts. Also the 
Assisfant Analyst has said that the Corporation. standards for cow 
ghee agree with the English text-books standards for butter fat, 
and there could not be better evidence on that question than these 
works. The position of the articles in the" scientific journals is 
not so clear, but I think they may *be regarded as short tr atises 
by experts. And as to all this evidente, had the Magistrate nol 
allowed the defence to rely on it, the defence might perhaps have 
examined- Witnesses, Owing to the nature of the question raised, I 
think thé present are cases in which the works of experts are in some 
respects the best possible evidence. i 

The gonvictions being based on deductions made from facts 

ascertained by four processes of chemical analysis, we have to 
decide, what facts those processes do ascertain, and what deductions . 
can be made from, those facts. The treatises put in describe the 
four processes, and what facts they ascertain, and the authors state 
what deductions may be made from those facts. So mueh, at least, 
of this evidence as comes in under section 6o, Evidence Act, should, ` 
I think, be as much gone into as if it had been given orally in ` . 
&ourt, by the experts themselves. It seems doubtful whether good' 
ozal testimony was easily obtainable. The Magistrate says in his 
judgment that the Corporation laboratory is the only place in this 
.* ` 





Smitker, 7. 


CRIMINAL, 
1918, 
an m^ 
Venkatta Ratnam 
2. 
Corporation of 
Calcutta. 


Smitker, f. 


Ss 





| A . 


i tlir, oe JOURNAL, [Vor. XXVIII. 
country whee *such sial ae have been carried on on an extensive * 
scale. 

The most impoftant test applied by the Assistant Analyst, as "hie 
himself says, and as the books show, js called the Reickart-Wollny 
process. It is also called Reichart, and Reichart Meisel. * Reichart's 
own figures were on a” different scale as he used only 23 instead 
of 5 grammes of the substance to be analysed, but in the books they 
have been multiplied so as to correspond with the Reichart-Wollny 
figures. For the sake of brevity, the figures obtained by this process 
may be spoken as the R. W figures 

The R W. figure is the number of cubic centimetres of an 
alkali solution required to neutralize roo cubic centimetres of a* 
distillate of the soluble volatile fatty acids in five 'grammeg of the 
substance under analysis. The great bulk of the distillate is water 
added during the process: the fatty acids are a very small part of 


it Richmond describes the process, page 317. The smaller thc 


namber of cubic centimetres of alkali solution required to? neutralize 
the'distillate, the less the amount of fatty acids in the distillate. At 
page 353 Richmond says that any sample requiring less than 20 c. c. 
may be taken as adullerated and any between 29 and 28 should be 
further examined. All the samples in th» present case are between 
these limits, and nearer the upper than the lower limit. 

The R. W. figure gives information only regarding the soluble 
volatile fatty acids. "These are only aemall portion of the total butter 


. fats. I cannot find anywhere tbat they are so much as 7 per cent. 


On page 809, Lewkowitsch gives a table, in which, they are 6" 50 per 
cent, in very rich butter, and 5.60 in very poor butter. About 86 
per cent. of the butter fats are non-volafile ( aoe tables, 
page 808.) 

The Assistant Analyst says that he has analysed zo or 2 5 sam- 
ples of known pure ghee, and that the minimum R. W, figure is 25 
& 27 for cow ghee and 30 for buffalo ghee. He admitsethat the 
result might be lower, if the animals were poorly fed, or not pro- 
perly stalled. 

e The samples in these ecases gave figures of, a4'9, 26°6, ud 
27 1. 

Richmond, page 322, says that out of roo samples, 3. will pro- 
bably yield figure over 3o C. C. and 86 between 26 dhd 30, and 7 
between 25 ang 26, and 3 below 25: and all samples below 25 should 
' be looked on as "suspicious," and further investi, ‘rated. ^ 

Lewkowitsch, page 822 says: "From “the analysis of many 
thousands of samples of butter fat, the fact has been determined 


. 
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that the Reicha valde) is by no means $o constant as Reichart's CRIMINAL. 
" researches have led us to believe, the quantity of volatile acids being 1918. 


influenced to a notable extent by the season, the nature `of the food, Venkata Pataca” 


the period of lactation,” etc. He then gives tables, and at page 824 
Corporation of 


he gives 2577 for India, from 4 work on Indian g&e: and at page Calcutta. 
925, he says that the R. W. figures vary considerably in different ees 

‘ — : Smither, 7. 
countries and in different seasons of the year: and that it appears dem: 
unjust to fix a minimum limit, but for practical purposes analysts N 


have adopted a minimum of 24 in England and France, and 25 in 
. Germany and 23 in Sweden: but “an enormous amount of evidence 

"kas been published to show that under certain conditions the R. W. 
value of genuine butter fat may fall, and indeed does fall, below these 
limits? At page 839, he gives 34 samples, with R. W. figures from 
r9'9 to 3b'r, and at page 829 he mentions cases of stall fed cows; e 
largely fed son oil cakes, giving butter with values of only 1 3'4, and 
176, which values rose greatly when the cows were fed on grass. 

` «Here we haye both his opinion, that it is unjust to fix a minimum . 
limit, and grounds for it. a. 

Reading these authorities, I find that ‘the R. W. , figures 

* indicate whether the substance under analysis has a normal propor- 
tion of soluble'volatile fatty acids. The great mass of the substance 
will be wther fats, but usually 44 to 64 per cent. will be soluble 
volatile fatty acids, and the R. W. figure indicates whether 
such a percentage of those particular fatty acids is present. If on 
-the R. W. figures the percentag® of volatile soluble fatty &cids is low, 
there is a case for further investigation. Richmond would.take any- ° 
thing under 20 to be adulterated (page 35%- but a pure butter may . 
give a figure as low as 14 (page 322), though fhis is rare. I cannot 
find any thing to justify th@ conclusion that if the volatile fatty acids 
constituting 5 or 6 per cent. of the whole, are deficient, judged by 
a standard, by 17 per cent. or about one-sixth, all the other cons- 

. tituents of the substance are proportionally deficient, and that the, 
total deficiency has been replaced by a foreign fat. 

I find that in some countries, standards have been fixed by the 
legisMture, enabling Courts to presume adulteration when butter is 
below the standard (R. W.). Here, no such standard has beeh 
made, and the adultération with foreign fat charged has to be 
proved without the aid of such a presumption. I notice, however, - 
that the standards set up by the Corporation are higher than any * 
that I can find set up by any legislature. The standard fixed in the 
United States, by ah Act of 1902, i6 24 (Lewkowitsch, 814), and in 
Ila (page 815) 20, while anything between 20 and 25 is “ suspicious.” 
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As to the st&ndard adopted by the Corporation, of 5o, for buffalo , 
ghee:—The Magistrate points out that at page 399; Richmond says 
that one J. N. Dutt got that figure, and he refers to the Analyst. At 
page 398, (Richmond) 2672 is given for the buffalo in Eyrope. 

In the tables on page 807 Lewkowitsch gives 18°34 for the 
Indian buffalo. On this figure all the samples in this case are 
satisfactory. 

The Magistrate refers to pages 345 and 346 of the Analyst for 
June 1910. On the other hand, in the December number for 1910, 
the Journal of the Society of Chemical Industry,; page 1428, thee 
value for buffalo ghee is given as 18'24 and this figure having 
attracted attention an article appeared in the Analyst for 1911, page 
393. This was laid before us by the learned Advócate-General. In 
this the reporters say, "of all the samples we have examined none 
have laid us to suppose that pure gee has anything buf a high R. 
W. value, usually approaching or even exceeding 30.” It may here 
. we noticed that they put 30 at, or near, the maximum. Lhe Corpora-* 
" tin standard makes it a ‘minimum. They then givea table in which 
in evefy instance the figure is below 30, though two are passed as 
pure, and one, with a figure of 24'4, is noted as doubtful. This 
led to another article, page 1 40, Analyst, April, 1917, giving figures 
of 18'9, 18:9, 27 and 30°2 for buffalo ghee, and stating that in 
the Analyst for 19:5, pages 4o and 284, values are reported between 
24 and 254, The Corporation standard of 30 is high, in comparison 
with the values to be found in Richmond’s and Lewkowitsch’s works. 
As a minimum standard it is supported only by the figure bf J, N. 
Dutt: on all other figure$ it is too high. On the article in the 
Journals, if they be evidence, pure ghee may give much lower figures. 
‘The Assistant Analyst says he has himself examified ‘20 or 2 5 
samples of known pure ghee, and none gave a figure of less than 30. 
All these samples were from Northern India,— Ahmedabad, Dina- 


*pore and Aligarh. It has been seen that differences of climate, 


feeding, etc, affect the R. W. figure greatly. Lewkowitsch gives 
tables (pages 823, 824 and 825) showing how in the same country 
jt wil have a great range, as in Italy fram 19'8 to 30°14 and in 
Belgium from 19'8 to 36 85. 

The ghee in dispute in the present cases comes from Southern 
India. We have no evidence’ at all that the climate, conflitions, 
food,-etc., are the same there as in Northern India, and it is not 
probable. Even if the standard of 30 be. correct for Aligzrh, 
Ahmedabad and Dinapore, we cannot apply it in this case. 

ayc alieady pointed out that if we had a standard, failure to 
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¿pass it would not prove the presence of foreign fat. It would be 
cause for suspicion In itself it proves only a deficiency of certain 
substances which at the most are some 64 per cerft. gf the total fats. 
There may þe such a deficiency in a pure ghee, Or, if the ghee be 
not pure €he adulteration may be with something else than foreign 
fat —for example, it may be with vegetable on, asin the tables on 
page 839, Lewkowitsch. 


The Assistant Analyst says that the Corporation standards for cow- 

ghee agree with the standards for pure butter fats in the English text 
* books. He says the minimum is 25 to 27. But Richmond takes 30 
asa minimum (page 353) below which he takes a sample to be 
Adulterated : and, Lewkowitsch (page 823) gives figures below 25 
as the saandards recognised “for practical purposes" in France, 


England and Sweden; and expresses an opinion that any standard 


is unjust "The Assistant Analyst has relied less on the other 
tests. ` j 


e e 
One of theseis the Koettstorfer or Saponification value, which * 
the Assistant Analyst describes as the number of milligrammes of 


* caustic potash required to saponify 1 gramme of fat. The Corpora- 


tion standards are 229 for buffalo-gAee and 227 for cow-ghee. These 


are average figures, not mininum. The Assistant Analyst says the 
lowest figure found by him is 225. Koettstorfer himself (Richmond 


page 325) got 227 3s an average, and found that the potash absorp- 
tion varied from 22r's to 233'6: but the results found by other 


observers, for genuine butters, extended the limits to 218 and 235. 


In the tables given by Lewkowitsch (gage 807) the figure for the 


Indian buffalo is 206°8. The figures in these cases far exceed this 
being 220, 22«, and 222. ° 

Another test figure obtained is called the Butyro Refractive 
Index, a figure of certain results in refracting light. ‘The figures, 


for the samples in these cases, are 44, 44 & 45. The standard of 


the Corporation is 40 to 42, as a maximum. 

The figure at page 807, Lewkowitsch is 44 5, for the Indian 
buffalo, by which ‘2 out of these 3 samples would pass But the 
test is of little value, even when a proper standard has been ascer- 


tained. This is insisted on. At page 817 Lewkowitsch says that 


itis otly a ‘gorting” test, and samples (page 818) lying outside the 
limits stated in the table should be regarded as suspicious or 
abgormal: and the taole gives 44 2 as the standard. He repeats, 
page 820, thatfigures outside tht number given in the table do 
not “point unmistakeably to adulteration, but to abnormality. 
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CRIMINAL, Two of the figures in these cases are inside the limits inthe ° 
1918; table, and thus not even abnormal. The third is vary little out. 
Venkata Ratna The last testa applieg i is called Wellman’s test. In this process, i 
$ - ifa green colour is obtained, vegetable oif is presente But this 


Corporation of 
lcutta. 


vegetable oil may come through the milk, from the. tow's food 
Smither, 7. (Lewkowitsch, pages 819, 827, 828 etc), By feeding cows excessively 
iin with cotton cakes, butter was got from those cows adulterated 
"through the cow" with 30 per cent oleomargarine. Here nothing 
that comes “through the cow” in its milk is adulteration. 
a It has been seen that the Corporation standards are severe, 
by the English text books. The Assistant Analyst says that the 
. Corporation standards for cow-gAee in all these, processes agree" 
e with those obtaining in English text books on butter fats. But 
itis not so. Atleast itis notso in the books shown, fo us, and 
the Assistant Analyst says that Richmond is the greatest authority 
on butter fats. The Magistrate took from this Assistant Analyst a 
estatement that his standards had been accepted by leading chemists 
in Calcytta and the Magistrate rel.es in part on this for his conclu- 
' sion, It is not evidence. If any expert in Calcutta is of opinion * 
that any of these standards is correct, that opinion must be proved 
properly, before it can be considered. 
Ás to a certificate under section 407 (5): I think it coi be 
used as evidence of the actual results of the analysis, f. e., that the 
R. W. figurë was so much, and the Bittyro refractive figure so much, 
o and the Wellman’s test positive. It could not be evidenpe as to 
what deductions could be made from those resulte. ' 
The convictions art based on deductions from those results. 
In my opinion the convictions cannot etand. . No Standard has 
been proved for Southern India. By the standard on, page 807, 
Lewkowitsch, all these samples are very satisfactory, except that for 
, gne the B. R. figure is z too high. The Corporation standards: ap- 
pear severe. If they were correct, the only deduction that could be 
made, according to the authorities produced, would be’ that-the 
samples of ghee are suspicious, or abnormal. The actual presence 
of foreign fat would not be established. 
In fact, to uphold the convictions in these cases we must have a 
standard, and we must be able to make a presumption. There may 
* be other tests, but none of the test. applied ascertain, oF purport to 
š ascertain, the*actual presence of foreign fat. To uphold the con- 
victions we should have to preaume the presence of foreign fat, if 
certain standards were not attained by those tests. We should have 
to Saye what the standards aie :—either that the Corporgtion had 
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* proved its standards though it has made no experimehis in Southern CRIMINAL. 
India, or that some other standard had been proved: and then we 1918, 
should have to presume that failure by those standards showed adul- yy Ratnam 
teration. In my opinion, nọ standard has been proved for these v 
gees ; and it is doubtful whether, if there is to be a standard, it Mus piu vna oi 
must not be fixed by the legislature or some authority empowered Smiither, J 
by the legislator to fix it. I think, too, that itis for the legislature e 
to create any presumption, when there is a standard, that foreign 
fat, or other adulteration, is present when the standrard is not 
reached. Apart from such presumption, there is only more or less 
probability of adulteration when such standards are not reached. 
"There is no actual proof. A pure butter fat may have so low a 
figure, Re W. as 14, which is far lower than any standard established . 


by legislature, so, far as I have been able to discover. 
agree that the convictions must be set aside. 


But I qo not think that there should bea retrial. As I under- 
stand the appéllant's petition, reading it as a whole; and as I undere 
stood the arguments, the defence contention is that the progecution 
has failed to prove its case, and that there should be an acquittal, 
but that' if this Court holds that the prosecution evidence does, if : 
unreWfutted, justify a conviction, then, as the appellant was convicted 
in his absence, the case should be tried again in his presence. The 
defence directed the whole or almost the whole, of its aiguments. to 
show that the evidence did not prove the offence: and it did not 
want a*tetrial, if it could succeed on.that contention. ° 


The Magistrate did not disallow any @vidence tendered by the 
prosecution, or refuse the prosecution any time to 'produce evidence. 
The proSecution does not allege that any evidence has come into 
existence or has become available, now, that did not exist, or was 
not available, at the time of the trial, 
The gvidence produced proves no offence. To order a retrial 
. would be against the established principle that a retrial should not 
be ordered to enable the prosecution to fill up gaps in its evidence. 
It is not of any importance, that the gases in respect of these three 
samples of ghee should goon any longer An acquittal in them 
will not stand in the way of any future prosecution, if the accused ~ 
commit an effence. : 
But it is important that in a criminal case the prosecution should * 
understand that it must put in all its evidence, and it will not be 
allowed to try again for a conviction, with more evidence, if it fails 


in the first instance, . 
° j E 2 e 
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I do not think that the'accused should be made to go through 
their trials again. They should be acquitted, 


There being a defference of opinion, the matter was referred to 
Mr. Justice Woodroffe. . " 


Babus Manmatha Nath Mukherjee and Bankim — Mukher- 
jee for the Appellant Petitioner. 


Mr. Gibbons (Advocate-General) and Babu Sandra Nath 
Mukherjee for the Opposite Party. 


The following judgment was passed by 


Woodroffe, J.—This matter has been referred to me on a 
difference of opinion between my brothers Chitty, T. and Smither, |. 
It is to be observed that there were before them three revision cases 
and one appeal. Strictly the revision cases and the appeal should 
have been dealt with separately. If this had been done, then in the 
appeal the matter would have stood in this way. The trial from 
fhich the appeal arises was heard exparte There was then in this 
case only the prosecution evidence and no cross-examination. Jt 
is doubtful whether under these circumstances the appeal, in which 
the facts were open, could succeed unless a retrial was ordered : 
And it was doubtless for this reason that the accused asked for a 
retrial in the event of the Court holding that a prima facie case had 
been made out. Again in the revision cases, the Court would not 
ordinarily interfere ona question of fact. However, the cases were 
ordered to be heard together andeapparently the evidence taffen jn 
one trial was used withouteobjection. Whether this could be done 
even with consent I need not enquire because I am going to order 
a retrial in all the cases. I mention thé fnatter only te show that 
such an order is possibly more favourable to the accused tHan that 
which might have been made if the revision cases and the appeal 
had been heard separately. As matters now stand the accused has 
relied on evidence given in other trials to make out a case on the . 
appeal on the facts. The matter being heard in this way the coa- 
clusions at which the learned Judges arrived were these :— x 

Smither, J. thought that the accused should be acquitted, 


"Chitty, J. disagreed and was of opinion that a new trial should be 


directed because the investigation in these cases had got beef al- 


"together satisfactory and that as the cases stand he did not feel 


himself able to say positively that the analyst was wrong and yet he: 
had doubts of his being right. " 
Both the learned Judges were thus of opinion that the facts ds 
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, they stood were not such as to justify a convictions They were not CRIMINAL. 
however agreed that the accused should be acquitted: Chitty, J. 1918. 
being of opinion that there should be a retrial. Jt has consequently lung 


Venkatta Ratnam 
been argued that the ogly question before me is whether the accused 


v. 
should bg acquitted or rettied: Without deciding that the word 72¢ pad elo 
“case” does not include the whole case it is plain that a third Judge 
would not differ upon a point on which both the referring Judges 
were agreed unless there were strong grounds for doing so. Iam 
not going to do so here. It is then urged that I should acquit the 
* accused on grounds stated in Smither, J.’s judgment and that 
Chitty, J. having held that the matter should be determined by 
. quantitative analysis (which I understand from the prosecution is not 
here possible) ho usefu® purpose would be served by a retrial. 
Exception has been taken to the conclusion of Smither J.’s judgment 6 
on the grotnd that it is already based on passages from technical 
treatises on Analysis, some of which were not put to the expert wit- 
* ness for the prosecution and to which the prosecution was entiged 
(particularly ina technical matter of this kind) to offer its explanat 
¢ tion ; thatthe learned Judge has failed to distinguish between cow- 
ghee and buffalo-gAee with which we are here concerned and that 
neither the scientific process nor the books in which it is described 
and tBe results are recorded justify his conclusions, which if adopted, 
would, it is contended, render any prosecution for adulteration in 
future impossible. 

Objection was ‘taken to "the use to which the scientific treatises 
were plit, I am not prepared, om the materials before me, to say * 
that this objection 1 is sustained. It seems to me, however, clear that 
the use of scientific treatises may lead to error if either those who so 
use them are themselves hot expert in the matter dealt with or are. 
assisted by experts to whom passages relied upon may be put. At 
any rate, having no expert knowledge myself, I am not prepared to 
decide this matter on conclusions drawn from the books without tbe 

. assistance of expert evidence. 

IH is said for the defence that the matters on which they, rely 
were substantially put to the prosecuBoqo but the Advocate-General 
says that in eleven instances' this was not done and in part at least 
this is admitted. Not only should such passages be put to the pro- 
seciftion expert but he should be given notice by cross-examination 
of the deductions which the defence seek to draw írom them so* 
that he may give an-answer if he can. z 
, The cases under considefation are samples of buffallo-give, 
such ghee being practically peculiar to India. For the accused it is 


Woodroffe, J. 
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GRIMINAT: not-adrhitted that they arf samples of pure buffalo-ghee and it "is 
1918. suggested that 1t is possible that they may be pure buffalo-ghee and : 

- Venkatta ] Ratnam CO Aee mixed ; 8 mixture which, it is said, as old in the market. 

T » NOE It is said that there are few recorded experiences as to its composi- 

; Cal atta mono" tion and nearly all European authorities on the analysif of butter 

"m orofa 7 fat are silent about it. The R. W. figure for pure buffalo-ghee 

dE is 30 and for pure cow-ghee 25. 


It is said that the. experience of the Corporation laboratory is 

based on the analysis of 200 known genuine samples and 6,000 

commercial samples of buffalo-gAee. This they desire to prove on , 

retrial, , 

It is contended that the learned Judge has not correctly under- 

stood the opinions of the authors given im&these books and has, in 

e particular, failed to distinguish between cow and buffalo-g%%e. This 

Is admitted as to some passages in the judgment though it is said 

that the conclusions refer to figures for Indian buffalo. Thus he 
. cites Richmond and says that ‘all the samples in‘ the présent cases » 

*are between these limits and nearer the upper than the lower limit." 

Richmond, however, speaks of cow-gAee and not of buffallo-ghee | 

and it would seem that he does not speak of the minimum limit ot ' 

cow-ghee, 

It is argued that the judgment of Smither, J. relies on a standard 
based chiefly on analysis of one sample from one individual buffalo 
which not only the author himself but other authorities considered 
as too low for buffalo-ghee. l 

: I refer to the figure obtained by K. Menon one of Lewkewitch’s 
assistants who analysed enly one sample of bifffalo-gZee sent from 

India. Some reference$ do not make it clear if they deal with Indian 

| buffalo. ` The R. W. value of this buffalo oduct seemg, according 

to the other figures, abnormally low and would, it is said if accepted, 
lead to the passing of a considerab'e amount of adulterated ghee 
as pure. It may be stated that samples made in the laboratory 

from the milk of single animals may be pure and yet show low R. W. 

values : but it does not follow that such values are to be considered 

normal It may be obseryed also that buffale-gAee. being pec#liar ` 
to ‘India theré is no standard of it in the West and such standard has 
been fixed as the result of special research work here. It is con- 
tended that the principle on which the inference that a sample of 
* butter fat is adulterated is based has not been understood. On the 
other hand tHe learned pleader for the defence argues that the 
reasoning of the analyst is fallaciou® and is not justified by the tech- 
nical treatises produced. It does not appear tbat, at any rate, "ill 
! 


` 
* à e 
[ j ‘ 


` 2 \ E" 


Vor. Pd IIL] HIGH copa ° . a 49 
the Sounds on which the latter's reasoning Was based was (as I have CRIMINAL 
"already said) put to the ánalyst and I cannot assume, in the absence 1918, 

of explanation, thdt the criticism of the analy-t’s eyidence is justified Miu n 


It has bgen Said, it was admitted, that the ghee came from Gantur The Gia i 
and it was suggested that there may be a special standard for com- Calcutta. 
mercial samples obtained from Gantur. Itis true that the learned 
Judges seem to speak of this ghee as having come from Gantur but 
I cannot find that there is any evidence of this or admission. The 
witness, Dr. Ghose, on the other hand says, in his evidence that he 

* cannot say positively whether the samples came from Gantur. Nor 
is there any admission that I discover: nor do I see how it was 
possible for the Corporation to admit a fact of which they had no 
knowledge. It is said then that if that be so the prosecution fails. 
But it is ng necessary part of the prosecution case that the ghee 
comes from*Gantur or anywhere else. They treat it as a commercial 
, sample of ghee in the Calcutta market, where it was bought. 


Woodroffe, J. 


* 


Reliance is,placed by the defence on the note of the prosect-e 
tion argument handed to me stating that all these analytical 
* processes and limits raise presumption only and positive opinion 
as to the purity or otherwise of any sample cannot, in the nature of 
the thing, be expected. As it is conceded that in some cases the : 
adulteration may be so obvious as to leave no manner of doubt, 

I understand tbis passage to mean that the remark was made as . 
regards cases of adulteration ‘With considerable similarfty to pure Ji 
Qn the whole I am of opinion that points have been ela- - e 

boråted against the defence to a considerable extent in this Court 

on technical works ; and that it would not*be safe to rely on the 

books alone without the aid of an expert to whom their alleged E 
effect may, be put. This is the more necessary that the case is, as 
Chitty, J. puts it, of public importance. It is true that, as Smither, T. 

says, that an acquittal now will not stand in the way of any future, 
prosecutidh if the accused committed an offence. But the prosecu- 

tion contend that if the learned Judge's judgment stands it will not 

be pessible to convict any one in the future. Whether this be so or 

not, I need not enquire ; but this is sufficient to show that questiofis : 
of great importance are raised which should be fully put to the 
prosegution witnesses. 


It may be that on a future trial the conclusion of Smither, J. may ii 
be justified but I am unable, on the present materials ‘and under the 
circumstances stated, to agree with Smither, J. that the accused 

should be acquitted. There must therefore be a retrial. 
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It has been suggested by the defence tha£ if I do, not acquit" the, 
accused I should not direct a retrial but act under section 428. Even 
if this section wereein law applicable to the case I “should-not in fact 
apply it. The proper order in this case is agetrial. 'I tperefore set 
aside the convictions and sentences and order a retrial dg nova in all... 


these cases which I remand to the Municipal Magistrate - for- hat. 4 


purpose. Bo.h parties desire that the first .Magistrate who heard 
these cases should retry them and I order APCORCADBE. All fines if 
paid will be refunded. 


A, T, M. s hi 


Retrial ordered. is 
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UC APPELLATE CIVIL. 


Before Sir John Woodroffe, Knight, Judge, Str Charles Chitty, Knight, 
Judge, and Sir Syed Shamsul Huda, Knight, Judge. 
d 


b ° 
. AMRITA LAL ROY AND OTHERS 
f y -1918. 


SECRETARY OF STATE FOR INDIA IN COUNCIL May 8, 9, 29. 
AND OTHERS.* i po WESS 


. Revenue Sale —Liability of estate to sale— Revenue Sale Law (Act XT of 1859), 

° Sees. 2, 35 61 75 331 58 ~Notices, if can be signed by Sub-deputy Collector— 
‘Declared and specified’—Reasons for objection--Different ground covered 
by preliminary general ground—Question of law—Unpaid instalment of 
revenue, if arrca?—Purchase by Collecter — Bidders, 

The liability of an estate to sale under the Revenue Sale law depends on ® 
three dates. The first is the date on which the instalment of revenue is payable 
under the terms of the settlement. If it is not paid on this date, under section 2 

e of the Act it does not become an arrear of revenue until the first of the following 
month which “is the second date. And though the unpaid sum has become any 
artear of revenue, the estate is not liable to sale under the Act unless thís 

4 arrear of revenue remains unpaid on tbe latest day of payment. This; the third 
date, under section 3, has to be determined for each district by the Board 
of Revenue, ' iN 

Non@service of notice under section 7 of.the Revenue Sale Law does not 
invalidate & salc. 

Woodroffe, Chitty and Newbould JJ. (N. R. Chatterjea, J. expressing no = 
opinion): There isa sufficient compliance with the provisions of the Revenue 
Sale Law if the Collector or other authorised officer settles or directs that the 
notiffes under sections 6 and 7 should be issued and the duty of signing the notices 
on his behalf may be delegated to a subordinate dMficer, 

Chitty: There is no provision of law which ‘probibits a Collector from 
bidding if he chooses, nor anfwhich prohibits bim, if he has once made a bid, 
from subsequently exercising his powers under the second half of section 58 of 
the Revenue Sale Law. 

N. R, Chatterjea and Shamsul Huds JJ : Where the purchase of an estate by 
the Collectag was in contravention of the provisions;of section 58 of the Revenue 
Sale Law, the illegality ofthe purchase need not be specified in the grounds 
of appeal to the Commissioner, : 

Mrotould J: Whether an unpaid instalment of revenue is an arrear of 
revenue is a question of law but whether the unpaid amount was payable * 
according to the terms of the settlement is a question of fact, 

N, £ Chatterjea J: It is not open to a plaintiff in a sult to set aside a 
revenue sale, t® urge under cover of a general ground taken in his appeal before e 

*Letters Patent pg No. 4 of 1917, against the decisien of Mr. Justice - 
Newbould, dated the 3rd April, 1917, in Appeal from Appellate Decree No. 1055 
of 1912, against the decision of P.9E, Cammiade, Esq, District Judge of 
Faaldpur, dated the 37th January, 1912, affirming that of Babu Satya an 
Ganguli, Subordinate Judge of Faridpur, dated the gth July, 1910. 
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the C ommissioner,, specific ftregularities other than those urged iind the, 


Commissioner: Gobind Lal v. KRamjanam (1) and Mahomed v. Jadu (2) 


réferred to, oe 


. ; 
The words ''declared and spec fied” in section 33 of the Revenue Sale law, 
do not include the reasons for the grounds e "o 4 


Newbould and Stamsul Huda J 7 When a ground which has been found to 


. be untenable was specified in the grounds of appeal to the Commissioner, an 


entirely different ground, though covered by the preliminary general ground, is 
excluded under section 33 of the Revenue Sale Law, 


Appeal by the Plaintiffs. 
, Suit to set aside the sale of a revenue-paying estate. 
The material facts appear from the judgment of N. R. Chatterjea J. 


‘The Courts below dismissed the suit and the plaintiffs appealed. 
The appeal came on for hearing before N. R. Chatterjea and Newbould 
JJ. who differed, theformer was of opinion that the sult should be 


decreed and the latter that it should be dismissed. The judgments 


ware as follows : ' . I 
* 


N. R. Chatterjea J:— This appeal arises out of a suit to set 


aside the sale of a revenue paying estate under Act XI of 1859. The 4 


estate was sold for arrears of revenue for the "January kist” of, 1998 


om the 25th June rgo8, and was purchased by the Govepnment 
for Rs 50.. 


The plaintiff No. 1 who was the owner of the largest share in the 


estate, andethe plaintiff No. 2 whe ws the patnidar preferred ` 
appeals to'the Commissionei, but the appeals were dismjssed for ” 


default. Thereupon the resent suit was instituted for reversal of 
the sale. The plaintifs alleged that the estate was worth Rs. 6,000, 
and it has been found that it is worth Rs 35000. — 

The Courts below dismissed the suit and the plaintiffs have 
appealed to this Court. 

The first contention raised on behalf of ie appellant is that the 


"file was without jurisdiction as there was no arrear of revenue 


within the meaning of section 2 of Act XI of 1859, for which the 
estate could be sold. Section 2 lays down what an arrear of reygnue 


iSe It says—“If the whole er a/portion of a kist or instalment of any 


month of the era according to which the settlement and kistibandı 
ofany mehal have been regulated, be unpaid on the first of the 
following month of such era, the sum so remaining urfbaid shall be 
considered an ,arrear of revenue." The kistibandi of the mehal has 
not been produced in the case., But the various rodokaris and, 
(1) (18931 I. L. R, 21 Calc. 70 ; L, R 20 I. A. 165. í . 
(2) (1905) 2 C L J, 325 ; 10 C. W, N, 137 x 
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notices ied by.the Collector (Exs. 6(a), Ab} 6(c), e«(a), 4(b), A(c) | Cir. 


A(d), Cr, Dr to D, referred to in the judgment of the Court of first ” , 1918. 

instance) mention Rs. 89-15-9 as arrears of the Jangary kist of 1908. Amrita l 

If the amount was on account of the January kist, it could not, 

dene regart to the rovision$ of section 2 of the Act, become an Secretary of State 
= P for Indla ın Council, 





“arrear of revenue" until the rst of February. The learned District 
N. R. CKütteriea 
Judge says thatthe last date of payment of the January kist was an UP 
the 12th Januaty. That obviously i is wrong. There are three datesgto > -~ 
be considered in connection with sales under the Act. The first is l 
ethe kist or instalment of payment fixed by the kistibandi of each 
estate. That kıst if it remains unpaid on the first day of the follow- 
ing month becomes an arrear of revenue (section 2). The second x 
is the date fixed by the Board of Revenue for each district as the 
latest day Yin each quarter) for payment of all “arrears” (section 3), ‘ 6 
and, lastly the date fixed for the sale. The r2th January no doubt = 
is one of the dates figed by the Board of Revenue under section 3 
of the Act for payment of arrears of revenue in the district. But if 
the amount of R$. 89-15-9 was due for the January kist, it did not =| 
eco ne an arrear of revenue until the rst February. Itis comtend- ” 
ed on behalf of the respondent that the expression “January kist” 
inthe judgment of the District Judge was a misuse of the words, 
and tha® what was meant was the kist of revenue for a period before 
January, the last date of: payment of which was the rath of January, 
in other words that it was an arrear of revenue payable on „that date, 
and wa were referred to the "coy of th» Touz ledger of the 
Collector&te in support of the coatentian. 4 
Theledger shows that Rs. 89- Ís- 9 was payable on the 12th 
January 1908. If, however, the amount wasTor the January kist 
as the various erobikaris anti notices issued from the Collector show, 
the ledger “would not, in tbe absence of the kistibandi, help the 
respondent, because the revenue for the Tanuary kist did not become 
an arrear got revenue on the 12th January, and the entry in thee , 
register would bein contrayention of the provisions of section 2 of \ 
the Act. The learned Government pleader relied on the passage 
in the*judgment of the Subordinate Judge where he. refers to the 
statement of the son of plaintiff No.:2 who said that Rs. 89-1 5-9 
were the arrears of revenue for which the mebal was sold, and that 
the documentg of. the estate were with the defendant No. 3 and 
observes that the pottah ought to have been produced by the (7 
plaintiff. ` 
But the estate was sold for Rs?39-15-9p. as the alleged arrears 
of reyenue. Whether it constituted an "arrear of revenue" within 
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thë meaning of Section ais a question of law to be decided im the 


case. * The statement therefore of the witness cannot prove that it’ 
was an arrear of revenue within the meaning of the Act. As for 
the plaintiffs not producing the Bundobosti pottah, it does not 
appear that the pottah was either with tbe'blaintiff or efen with the 
defendant No. 3. All that the witness said was that the documents 
of the estate were with the defendant No 3. The plaintiffs have 


; produced various papers issued from the Collectorate in which the - 


arrear is expressly describ d as being for “January kist,” and I 


. think they are entitled to rely upon them. In the gth paragraph | 
‘of the written statement the defendant stated that the yearly 


revenue of the estate is payable in 4 kists and the sum. of Rs. 89-15-9 
for which the estate was sold was due in 1espect ,of the December 
kist. The plaintiffs, as already stated, produced a nmber of 


_ papers stating that the arrears were for the “January List," and the 


notifications of sale issued under section 6 of the Act described it 
as arrears of January fa/ad. If the words ‘January kist’ or “January 


etülab" were loosely used as it is contended om beh.lf of the 


4 respondent, nothing was easier for the defendant than to produce 


the kabuliat executed by the plaintiff and which would at once have : 
shown the kists. In the absence of the kistibundi, the plaintiffs 
are entitled to rely upon the description appearing in the papers 
issued from the Collectorate and there is no reason why.we should 
hold that the expression “January kist? was used in the paper 
issued fronPthe Collectorate in a lo8se way, or that it was used in 
a sense different from its plain meaning. I have referred to the 
evidence on the point, only because the learned ¢rovern nent pledder 
based his argumentsupon it, but we are not entitled to go into 
evidence in second appeal. Whatever might have been the opinion 
of the Subordinate Judge, the learned District Judge distigctly refers 
to the January dist, and so far as the finding of fact goes, we are 


bound by it. He, no doubt, says that the last date for payment ‘of 


the January kist was the 12th January, and that there ‘‘ finquestio- 
nably was an arrear.” That however 1s a question of law to be 
decided with reference to the provisions of section 2 of thegAct, 
and is not a finding of Tact. Jn Haji Buksh Elahi v Durlao 
Chandra Kar (1) the proprietor of an estate stipulated for payment 
ofthe whole revenue within 28th June‘ every year, and the revenue 
remained unpaid on 28th June. The wolak directed the estate to 
be sold and, € was accordingly sold on 16th “March 1903 for non- 
payment of revenue for the June yistalment of 1902. The Judicial 


(1) (1912) I. L, R 39 Calc, 981 ; 16 C. L J. 620.. * 


Vor. XXVIII.] HIGH COURT. 


* ? ` 
Committee held that the revenue was not‘in arrear pntil the rst july 

1902 and the estate could not be sold till 28th June 1903. I am of 

opinion that there* was no arrear of revente within the meaning of 

of the Act.on the rath January 1908 and the sale was therefore 

without juri¥diction [see “Balkishen Das v. Simpson (1)]. 

The next contention is that the purchase by the Collector was 
in contravention of the provisions of section 58 of the Act and is 
therefore wholly invalid. It appears that at the first sale which 
took place on the 25th March 1908 there were three bidders and 
oné Chandra Kanta Mitra bid Rs. 135 and deposited the 25 
per cent. of the purchase money, but as he defaulted to pay the 
^ balance, there.was an order for resale, and it took place on the asth 

June 1908 Om that date there were 3 bidders present. The 
Collecto? commenced the bid at one rupee, the highest bid was by 
one Rajani Kant, and he bid Rs 5o, the Collector enquired wh: ther 
there were further „bids, and as mo one offered higher, the estate: 
* was purchased by the Government at Rs. 5o. 
Now, under Section 58, the Collector may purchase the estate on® 
a behalf of the Government only in two cases. The first is where 
there is no bidder and then he can purchase the estate for one 
rupee. Here there were three bidders present, and he therefore 
-could mot bid. The second is where there are bidders, and the 
highest bid is insufficient to cover the arrears and those accruing 
upto the date of sale, and in such a case the, Collector may take or 
purchase the estate on account of the Government at the highest 
amountebid. As pointed out by Brett and Mookerjee JJ in the 
case of Halimanntssa v. Secretary of State for Inaia (2) " that the 
highest bid here referred to, is one not arrivéd at by competition 
between the,Collector afd ordinary bidders." They observed “Tt 
appears to be clear that as in the first class of cases, the Collector 
is to take no action till he has ascertained that there are no bidders, 
,80 also in the second class of cases, the Collector is to take no action 
ill he has ascertained that the highest amount offered by the bidders 
present is insufficient to cover the amount realizable. We do not 
thin® it would be a reasonable construction, of section 58 to hold 
that it is open to a Collector to compete with the other bidders and 
after he has been defeated and the highest bid determined against 
him, ethat he may turn round and claim the benefit of the second 
part of section 58. If the Collector chooses to enter the ring as an 
ordinary bidder he must be treated as such, and in order to succeed 
(1) (1898) L. R. 25 I. A. 151 (158) I. L. R. 25 Cale 833 (842). 
12) (1904) I. L R. 3t Cale, 1036. 
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, wm. he must outbid the othér intending purchasers. If on the otltef 
1918. hand he desires to take advantage of the second part of section 58, 
Auri he must wait and see whether the highest bid is dr is not sufficient 


to cover the demand realizable. In the case before us the first bid 
Secretary of State of one rupee offered by the Collector was clearly not one"under the 
DOE Chatterjea J first part of section 58 inasmuch as there was at least one person, 
—— ^ '" the agent of the defaulter ready to offer bids. When therefore the 
i second bid of Rs. :o was offered if the Collector desiredito pur- 
chase the property, the only course open to him was to advance 
his own bid, like any ordinary bidder. We must accordingly hold 
that the procedure followed by the Collector and the purchase 
; made by him were not in accordance with the provisions of section 
<8 of the Revenue Sale Law.” The learned Judges further ob-. 
e served that the sale “has been brought about by what fust be 
` regarded as an abuse of the provisions of section 58, if Indeed it 
may be regarded as a colourable compliance therewith, the conse- 
| quence has been that a valuable property has’ passed into the hands 
\ of "the Government for a nomini sum while the defaulting pro- 
prietor sfill continues liable for the unsatisfied arrears.” 
It is contended, however, on behalf of the respondent that in 
the present case the bid of one rupee was the customary (marmuli) 
e or sarkari bid and that the finding of the lower appellate Court is a 
that the Collector did not enter the ring as à bidder and the bid 
was made by the peons as a matter of form. But in the first place, 
i as pointed oùt by the Subordinate Judge, the peon made a bid of 
|: e. One rupee in the presence of the, Collector who did not forbid the 
peon to make that sarta kid, and that the bid 5f one rupee could 
not have been a maMmuli one since there was no such bid on the 
asth March. The leafned Subordinate Jud&e was of qpinion that 
there was no doubt “that the Collector's acts were illegal-as they 
were not in accordance with the provisions of section 58 of Act XI 
of 1859,and that the sale is tainted by illegality." ii 
i The learned District Judge no doubt holds that the Collector i 
did not enter the ring as a bidder because, in His opinion, the bid 
by the pron was made by him asa matter of form. The finding 
hoever cannot be shid to be a finding of fact. The statute does 
not recognize any ‘bid of one rupee as a matter of form. It ex- 
. pressiy lays down the case where the Collector may purchasa the 
QN eestate for one rupee. The peon surely. did not make. the bid of one 
rupee against tht order of the Collector, and if notwithstanding the 
express provision of the law, the Cellector allows his peon to make 
the bid of one rupee, it must be taken to be his bid, and whether 
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it be a matter of form or not, the legal consequentes must ensue. 
It may be pointed out that in the case of Haltmannissa (1) cited 
above there was also a bid of one rupee on botê the dates of sale. 
The bids pust have been made by the peon and not by the 
Collector himself, and I am unable to see the force of the observa- 
tion that the bid in the present case by the peon was not made on 


. behalf of the Collector If the bid was made as a matter of form 


- as the estate was purchased by the Government for Rs. 5o it appears, 


that itself shows thatit was made on behalf of the Collector, and 
not by the peon on his own behalf.- But the bid sheet itself (which 
is signed by the Collector himself), shows that the one rupee bid 
was on behalf of the Government. The bids by the Goverhment 
are shown thus ‘‘Government 1-50,” f.e. the bids on behalf of the 
Government were one rupee and fifty rupees. The entry of Rs. 50 
is obviously incorrect because there was no bid of Rs. ṣo on behalf 
of the Gov&rnment, the estate was only purchased at the highest 
bid of Rs. 5o by the Collector on bebalf of the Government. But 


to have been mentioned as a bid on behalf of the Government And 
at the foot of the bids, it was stated that it was “sold to Govérnment 
for Rs. so only. Under the circumstances, the mere fact that 
Rs. so was mentioned as a bid cannot detract from the effect of the 
entry Of one rupee as a bid on behalf of the Government. The 
facts in this connection are stated in the judgments of the Courts 
below, and it is open to us tg decide whether the purchase by the 
Collector was or was not illegal. I am of opinion that the Collector 
offered the bid of one rupee, and thaf being so hecould not purchase 
the estate on behalf of the Government at the highest amount of 
bid made by another bidder Rajani Kant. The purchase therefore 
was in contrafvention of the provisions of section 58 of the Act. 

The qüestion arises, however, whether the ground was taken in 
the appeal to the Commissioner. The learned Subordinate Judge 
apparently was under the impression that it was not when he obser? 
ved: “It is therefore thaf I remarked that it was a pity that the 
ilegality was not declared and specified in the grounds of appeal 
since section 33 Act XI precludes the plaintiffs from raising new 
grounds in the plaint" The ground was not taken in the appeal 
by the plaintiff No. r, although he took the generalground that 
the sfle was not held fn conformity with the provisions of 
Act XI of 1859. But it is not open to the plaintiff in a suit 
to set aside a revenue sale, to urge under cover of a general 
ground taken in his appeal before the Commissioner, specific irregu- 


(1) (1904) I. L. R, 31 Cale, 1036. 
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larities other thfin nee urged before the Commissioner,. "See 
Gobind Lal Roy v. Ramjanam Mister (1), and Sheikh Mohomed 
Aga v. Jadu Nandan Jha (a). The ground however was taken in 
the appeal by the Plaintiff No. 2 to the Gommissionerg The 6th 
ground of his appeal to the C ommissioner runs as follows :—'' That 
it was illegal on the part of the Collector of Faridpore to bid and 


purchase the property for Rs. 5o on behalf of Government under , 
' section 58 of Act XI of 1859, inasmuch as it does not appear that 


the bidders had refused to increase their bids." It is contended on 
behalf of the respondent that the ground now taken on the point 
was not taken before the Commissioner in that form. That is true. 
But the invalidity of the purchase on behalf of the Government 
under section 58 was taken, though the reason given for it p not the 
same as that which is urged in the present suit. The words “ declar- 
ed and specified ” however would hardly include the reasons for the 
grounds, and I am of opinion that the objectiorr to the purchase by 


¿tte Collector under section s5% of the Act was sufficiently taken, ' 


thoügh not in the precise form urged in the present case. Besides 
the purchase by the Collector being in contravention of the provi- 
sions of section 58, no legal rights accrued to the Government under 
the purchase, and in that view it need not have been specified in 
the grounds of appeal to the Commissioner. 

It is contended on behalf of the respondent that even if the 
purchase by the Collector was in cantravention of the provisions of 
section 58, the only person affected was Rajani Kant whose bid of 
Rs. so was not accepted, and that tbe plaintiff did not sustain any 
substantial injury by yeason of the irregularity complained of. But 


the amount of the arrears for which ghe estate was so]d was | 


Rs. 89-15-9 (up to December 1907 according to te defendant) 
and there must have been arrears up to the date of ‘the Sale (25th 
June, 1908). The estate was sold for Rs.- 5o only, so that it was 


"insufficient to cover the amount for which the plaintiff yas liable, 


and even after the sale of his estate, he is liable for the balance of 
the arrears, and that certainly is substantial injury to him by reason 

af the irregularity. e 
The third contention is that the notifications of sale under sec 
tions 6 and 7 of the Act not having been signed by the Collector or 
other officer authorized to hold sales under the Act, &he salê pro- 
ceedings are void. The notices were signed: by one B. K, D. Gupta 
a Sub-Deputy Collector (and not a Deputy Collector as stated in 
(1) (1893) I. L. R. 21 Calc. 70 ; L. R. 20 I. A. 165. 

(2) (19095) 2 C. L. J. 325; 10 C. W. N. 137. 
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the Judgment of the Court of appeal below). It appears from the Civir 

Collector's general order book that he was authorized by the Collec- 1918. 

tor to sign processes, and the learned District Jedge is of opinion bed 


Amrita 
that there i. no provision in the Act requiring notices to be signed 


v. 

by the Collector himself, nor is there any rule prohibiting delegation cu icd 
of his duty by the Collector to any of his subordinates. Ifthe issu- 
ing of notifications includes the act of signing the notices, the Sub- 
Deputy ‘Collector certainly wa: not an authorized person, because 
under the rules framed by the Board of Revenue it is the Commis- . 
sioner of Revenue who can authorize any officer subordinate to 
him to legally exercise the powers of a Collector to hold sales of ' 
land, and fhe word “Collector” in section 61 of the Act includes a 
Deputy Collector or other officer exercising by the authority of . 
Government the powers of a Collector or a Deputy Collector. B. ° 
K. D. Gufta was not a Deputy Collector, and he does not appear 
to have been authorised by the Government to exercise the powers 
of a Collector or a Deputy Collector, nor does he appear to hawe 
been authorized by the Commissioner to hold sales under the Act," 
and the fact that he was authorized 'by the Collector to sign pro- 
cesses would not authorize him to sign notices of sale under the 
Act, if that is to be done by the Collector or other officer authorized 
to hold sales under the Act We were referred by the learned 
counsel for the appellant to a passage in the judgment in the case of E 
Baijnath Sakai v. Ramgut Singh (1), where Lord Davey observed 
“It is unnecessary for their Lordships to point out the necessity 
there is"yhen power is given fo a public officer to sell the property 
of any'of His Majesty’s subjects that the Yorms required by the Act, 
which are matters of substance should be complied with." These n 
observations® however, were.made in connection with the certificate 
procedure’ under the Public Demands Recovery Act, in which there 
is a distinct provision that the certificate is to be signed by the 
Collector himself. There is no such provision in Act XI of 18599 
‘The Collector or other officer authorized to hold sales under the * 
Act is required to issue notification, and it is contended on behalf 
of the respondent that it is sufficiente if he settles or directs that 
notices should be issued and the power of signing the noticesmay be ? 
delegated to a subordinate officer as was done in the present case by 
the géneral arder of the Collector. : 

It is pointed out on the other hand, on behalf of the appellant, 
that there is no evidence to show that. it was the Collector who direct- 
cd the notices to be issued in'the present case, Here the notices 

(1) (1896) I, 1. R. 23 Cale, 275 (787) ; 1. R. 23 1. A, 45. 


N., R. Chatterjea, J. 


M i 
e e | i ; 
60 , THE calcutta LAW JOURNAL. (Vou, XXVI. 
, e 
i " e : 
Civir. were. signed by he Sub-Deputy Collector for the Collector, but there 
i918. 1$ no provision in the Act authorising the Collector to delegate this 
Amita function to a subosdinate officer. As however the appellants must 


succeed on other grounds, | do not thipk it necessqy to decide 

finally whether such delegation is perfhissible. : 

The last contention is that the notices under section 7 were 
.Served in the Pangsha Police Station, whereas the lands of the estate 
are situated within the Police Station of ‘Baliakandi where ne notices 
: , were served at all. 

: This appears to be so from the returns submitted by the serving 
peon. The learned District Judge overruled the contention on the 
ground that the third issue did not specifically raise this point. But 

"M the issue should be read with reference to the pleadings in the suit. 

° The plaint (paragraph 5 Zna) distinctly raised the question, and the 

3rd issue as framed was sufficiently wide to cover it. * It was also 

exprsssly taken in the grounds of appeal to the Commissioner. The 
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returns submitted by the peons bear out the contention .and. Under” 


*the ‘circumstances the Courts below ought not to have thrown out 
the co&tention. The learned Judge refers to the fact that the iul- 
ing in Rajrani Dassi M Ganesh Prosad Mahabaira (1 had not 
been made when the plaint was filed or the issues were framed and 
observes that '* before that ruling the High Court had neve? made 

ii a distinction between admissibility of evidence of service:in a wrong 
mehal after the grant of a sale certifigate under the Revenue Sale 
aw. I am therefore not inclined to QUEUE that the appellants in- 
tended specifically to put this matter 1n issue " 

But as stated above th® plaint distinctly raised it, and the non- 
publication of notices under section 7 referred to in the issue can 
have reference only to the non-publication complained of in the 
plaint. The plaintiffs migbt not have been able to rely oñ the point 
if the case in 14 Calcutta Weekly Notes [Rajrani v. Ganesh (1)]. had 

«iot been decide in that way before the trial in the presant case 

: took place, but that would be no ground for overruling the con. 

tention if ıt was set up in the plaint. 

. The learned Judge obsegves that there is a: confici of decfsions 
between that case (r) and the case of Sheikh Mohomed Aga v. Jadu 
Nandan Jha (2) as to the effect of section 8 of the Act VII of 1868. 
But the question whether that section would preventethe plaintiffs 
from proving that the notice was served in a wrong mehal was not 
considered in the case of d Mohomed Aga v. Jadu Nandan 


(1) (1910) 14 C. W. N. 6265 L L R 37 Calc 497. e 
(2) 0905) 2 C. Le J. 335 ; 10 C. W. N. 137. l 
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Jha (1) Itis unnecessary however to discuss this question, because 
assuming that section 8 of Act VIT of 1868 does not cover a case 
of service of notice in a wrong méhal, it hasebeen laid down in 
several cas that the object of the notification under section 7 of 
Act XI of, 1859 being to give notice to the raiyats not to pay rent 
to defaulting zemindars, non-service of such notices cannot occa- 
sion any loss to the defaulter and caunot be a ground for invalidat- 
ing the sale. Had the matter been ses tntegra I would have been 
prepared to hold that although the direct object of the notice under 
* section 7 might be to give notice to the raiyats not to pay rent, such 
notice has the effect of giving great publicity to the'fact that the sale 
is going to take place, and making it known to the zemindar and 
other pegple in the neighbourhood who would naturally be more 
interested- „in purchasing the estate, and the non-service of the 
notice undef section 7 is & material irregularity. As however a 
contrary view has been taken in a series of cases (see Godind 
” Chu «dra Gangopadhya v. Sherajunnissa Bibi (2); Mahomed Athar y. 


Raj Chunder Roy (3); Asimuddin Patwari v. The Secretary of* 


e State for India (4) ; Sheikh Mohomed Aga v. Jadu Nandan Pha (1), 
it must be held that the non-service of the notice under section 7 
does not invalidate a sale. 

Thé plaintiffs, however, I think, are entitled to succeed on the 
first two grounds stated above. The sale must therefore be set 
aside as invalid, and the suit,decreed accordingly, by setting aside 
the decrees of the Courts below. 

Newbould, J ;— This is a second*appeal by the plaintiffs against 

_a decree dismissing a suit to set aside a såle of an estate for arrears 
of revenue under the provisions of the Bengal Land Revenue 
Sales Act X]*of 1859. s 

The first point urged atthe hearing of the appeal is based on 
the decision of the Judicial Committee in the case of Haji Buksh 


Elahi V. eDurlav Chandra Kar (1). Itis contended that in thee 
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present case as in that case, the estate was put upto sale foran ` 


arrear of revenue before the latest date fixed for its payment and 
that thé sale was consequently withoutejurisdiction. The liability 
of an estate to sale under the Act depends on three dates. The 
first is the date on which the instalment of revenue is payable 
under the ters of the settlement. Ifit,is not paid on this date 
(1) (1905) 2 C, L. J. 325; 10 C. W. N. 137. 6 
(2) (1832) 13 C. LR. I, - (3) (1893) I. L; R. ar Cale. 354. 
YG) (1893) I L. R. at Cale, 360. 
(5) (19121 I L. R, 39 Cale 981 ; 16 C, L. J. 620, 
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under section 2 ef the Act it does not become an arrear of revehue 
until the first of the following month which is the second date.. 
And though the ugpaid’ sum has become an arrear of revenue the 
estate is not liable to sale under the Act unless this arrearot revenue 
remains unpaid on the latest day ôf payment. This, the third 
date, under section 3 of the Act has to be determin d for each 
district by the Board of Revenue. Inthe Faridpur district where 
the estate is situated the dates fixed under section 3 as the latest 
days of payment are 28th June, 28th September, rath January and 
28th March of every financial year. The estate was first put up to 
sale on the 25th March 1908. It was subsequently resold on account 
of default by:the purchaser but this is irrelevant to the present 
argument, Whether the sale on the 25th March $908 as with O1 
without jurisdiction depends on whether there was or was not an 
“arrear of revenue" as defined by section 2 previous 4o “the raths 
January 1908, the “latest day of payment” under section 5 previous 
tothe sale. Whether there was such an arrear depends on whether 
“herg was an instalment of revenue due according fo the terms of 
settlement before the rst January. The difficulty in this case 
arises from the fact that at the trial neither party have any evidence 
as tothe terms of the settlement and there is consequently no 
finding as to the actual date when the unpaid instalufnt of 
revenue was primarily payable. The plaintiffs appellants rely on 
certain robokaris and notices issued Dy the collector Exhibits 6 a) 


6(b), 6(c), (a), 4(b), 4(c), 4(d), Ct, D and Dr to D4 which men-- 


tion the January kist of 1908.- But as remarked by the #learned 
Subordinate Judge some ef these documents also refer to January 
12th 1908, as the latest day of payment Relying on this and on the 
fact that the plaintiffs have not produced the Govesnment dand- 
basti pattak, he has held that what is called the January Rist was in 
reality the December kist as alleged in the written statement for 
which the latest date of payment was the rath January. The learned 


‘District Judge in his appellate judgment has not gone into these. 


details, but has held that the last date of payment for the January 
kist was the rath January. „As his is a judgment of affirmanfe he 
must be held to have supported the finding of learned subordinate 
Judge that the sum of Rs. 89-15-9, which both Courts find to have 
been arrear of revenue on the rath January, was paygble fot the 


* December kist. The findings of the two lower Courts amount to 
- @ this that, what might be expected to happen, has happened. As 
the proprietor is safe provided He pays his revenue before the 


latest day of payment, the earlier date on which it is payable under 
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the terms of settlement has been lost sight of in practice and the | Crvi. 
later date on which the kist must be paid is called the kist date. 1918. 
That is to say the kist referred to as the January kest is not the kist ACC 


payable IIN January unger the kistibandi but the kist for which the v. 
latest day qf payment falls in January. Whether an unpaid instal- s ira rd 
ment of revenue is an arrear of revenue is a question of law so far 
as it depends on the application of the provisions of Act XI of 1859. 
^ But whether the unpaid amount Rs. 8g-15-9 was payable according 
to the terms of the settlement in December 1907 or January 1908 
* is a question of fact The Court of first instance has found that 
it was payable in December and as this finding has not been reversed 
by the lower appellate Court it is binding on us as a Court of second 
appeal. On this’ finding it follows that there was an “arrear of 
revenue" qn the rst January 1908 and as this arrear was unpaid on 
the “latest “day of payment" the 12th January 1908 the sale on the 
25th March 1908 was not without jurisdiction. I therefore hold that 
“the first contention of the appellants fails. E 
The second. point taken by the appellants is that as the bidding” 
* opened with a bid of one rupee on behalf of the Secretary of State 
the Collector was not legally entitled to purchase the property for ' 
Government at the highest bid that was made. It 1s found by the 
lower appellate Court that when the sale was finally held a peon 
opened the bidding with a bid of one rupee as a matter of form 
according to custom. Even if àt be held that this wasa bid on be- 
„half of the Collector I cannot see why this should deprive the Col- 
lector of his statutory right under secfion 58 of Act XI of 1859 to 
purchase the estate on account of the “Government at the highest 
amount bid, if the highest bid be insufficient to cover the arrears. » 
The real mé&ning of the preliminary bid of one rupee is that the 
Collector gives notice that he intends to 'exercise his powers under 
section 58. If there is no bid the Collector would purchase the 
porperty gt one rupee under the first provision of the section. I? 
„there were a bid of one rupee only the Collector would still purchase 
the property at that price under the second provision of the section 
ConSequently it would be useless for aneintending bidder to make 
a bid not exceeding one rupee and the calling out by the peon of 
a Government bid of one rupee merely announces that. The facts 
of thé case ef Halimannissa Chowdhry v. Secretary of State (1), 
can be distinguished from the facts of the present case and cannot 
be held to lay down as a principle of law that the commencement of 
the bidding according to the usual practice with a bid of one rupee 
(1) (1904) 8 C. W. N. 880 ; I. L. R. 3t Calc, 1036. 
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for Governmente prevents. the Collector from taking advantage of 


‘the provisions of section 58. If the sale is conducted fairly as 


was done in thespresent case I can see no objection to this 
practice. , - i o : 

I am further of opinion that the ‘plaintiffs appellants are pre: 
vented by the provisions of section 33 of the Act from raising this 
contention. This’ was not declared and specified in the appeal of 
either plaintiff to the Commissioner. The only ground that has 
any reference to section 58 is the sixth’ ground in the appeal to the 
Commissioner of the second plaintiff Surja Kumar Lahiri, the 
patnidar of the estate sold, This ground is as follows “That it was 
illegal on the part of the Collector of Faridpur to bid and pur- 
chase the property for Rs. 5o on behalf of Goverrfment under sec- 
tion 58 of Act XI of 1859 inasmuch as it does note appear that 
the bidders has refused to increase their bid.” Had this ground 
been set.out with the omission of the final portipncommencihg from 
the words "inasmucb as" it might perhaps be held to. cover the 
poirt now urged. But when a ground whith has Deen found to be 
untenaBle was specified, an entirely different ground, though covered 
by the preliminary general ground, must be held to have been ex- 
cluded. As pointed out by mein my judgment in Radha Charan 
Das v. Sharfuddin Hossein (1) the effect of the Privy Counch deci- 
sion in the case of Gobind Lal v. Ramjanam (2), is to annul to a 
very great extent the distinction between illegalities and  irregulari- 


ties in applying the provisions of section 33 and I hold that the 


present objection to the legaltty of the Collector's actioÀ under 
section 58 was one, that? could not be raised in a civil suit 
if it had not been specified in the grounds of appeal to the Commis- 
sioner, I therefore hold that this second contentioneof the appel- 
lants fails both on the meritd and on the gronud that sectibn 33 of 
the Act precludes the plaintiffs from raising itin this suit. 

e The third point taken by the appellants is that the sale proceed- 


ings were void as the notices under sections 6 and 7 of the Act were. 


signed by a Sub-deputy Collector instead of by the Collector or 
otper officers authorised toe hold sales under the Act. The frgu- 
ments on both sides are fully set out in the judgment that has just 
been delivered by my learned brother and itis unnecessary for me 
to repeat them. It is'enough to state that I accept the: contéhtion 
on behalf of the respondents that there has been a sufficient com- 
pliance with the provisions of the, Act if the Collector or other 
(1) (1913) IL. R. 41 Cala, 276 (284*. ; å 
(2) (1893) 1. R. 20 L A. 1653 T. L. R, 21 Cale, ya. 
* 


? 
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EN "officer settles Or directs that the" notices should be 1ssued Givin. 
, and the duty of signing the notices on his behalf may be delegated 1o18. 
10 a subordinate officer. As these notices were mgned by the Sub- ARS 
Deputy Collector for the follector, a legal presumption arises that v, 


the issue of, the notices'was directed by the Collector. I therefore, ^. for ind n Come 


decide this point also against the appellants. 
The fourth and last point ed is that the sale is invalid on Newbould, 4 
p argu saasa 
account of the notices under section 7 having been published in the 
jurisdiction of the Pangsha Police Station instead of in that of the 

* Baliakandi Police Station. The authorities cited by learned brother 

are conclusive against this contention. | s i v 

I regret my inability to agree with the decision of my learned , 
brother more particularly as the case is one of undoubted hardship ; 
an estate found to be worth Rs. 3,000 having been sold for the in- 
adequate prite of Rs. ṣo. But on careful consideration I find my- 
self unable to hold that the sale is invalid on any of the grounds urged 
“and would therefore dismiss this appeal with costs. " 

The Court passed the following order : . 

e As we are unable to agree in this case, under section 98 *of tHe 
Code of Civil Procedure the decrece of the lower appellate Court is 
confirmed and the present appeal dismissed with costs. 

The plaintiffs thereupon preferred an appeal under section 15 of 
the Letters Patent. | 

Mr. B. Chakravarty, Babus? Surendra Chunder Sen afd Khetra 
Mohan Ghose for the Appellants. ; A 

Babu Ram  Charhn Mitra fcr the PESO Oen! (Secretary of 
State.) i "— i ' 


à; * 
e R C à. V, 
The judgments of the Court were as follows : 
Woodroffe, J.—' The facts are already sufficiently set out and May, 19. 


I need not repeat them. There does not appear to me to be sub-e 
stance in the objection that the sale proceedings were void as the 
notices under sections 6 and 7 ofthe Act were signed by a Sub- 
deput? Colletor instead of by the Collector or ofher officer author: 
ised to*hold sales under the Act. 

As pointed out by Chatterjea, T., the authorities are against the ; 
contention thag the sale is invalid on account of the. notices having 
been published in the jurisdiction of the Pangsha Police Station 
instead of in that of the Baliakandi Police Station. , 

The decision of the contentidn that there was .no arrear for 
which the propeity could be sold depends on the findings n: facts. 
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CiviL, The first Court held that thére was an arrear and the judgment of 
1918. the appellate Court being one of affrmance generally I think that 
s that is the meaning of it on this particular point. "The difficulty has 


T. arisen from the loose and inaccurate language used by tle District 
poecretary of State, Judge who speaks of “the kist ending "the 12th January, 1908” when 
he is in fact speaking of the kist the last day of payment for which 
was the 12th January, 1908, as is stated later in the judgment which 
also contains the following passage “I find that the revenue of the 
estate was in arrears at the time the estate was sold.” This ground 
is concluded by the finding of fact for it is quite clear to me what 
o . the Judge meant. 

The last and fourth contention raises greater difficulty but I think 

is also concluded by the findings of fact. When examined in the 

* light of the decision of the case of Halimannissa Chowdhrani v. 
Secretary of State (1) the question resolves itself into this: Did the 
Collector enter the bidders*ring by the offer of pne rupee with which 

the sale commenced. .If he did there may be some difficulty as is 
*poiated out by Huda, J., in distinguishing this case from that cited. 
But, wifat the Judge has found as a fact is that the Secretary of State 

was not really a bidder. Itis true that the District Judge says that 

the peon made a bid of one rupee on behalf of the Secretary of 
State and in the bid sheet the Government isshown asa bidder in 


Woodroffe, J 





respect of 1 Re. and 5c Rupees at which price it purchased the pro- . 


perty. Bug that is a fact in the case pon which the Judge had to 

express an opinion one way or another as to whether it indicated that 

the Collector was really a bidder. Asto this the Distri& Judge 

finds—f'The Collector did®not enter the ring as a bidder’; and the 

2 bid was made by the peon as a matter of form." For this as the Judge 
holds on the Peshkar’s evidence is the custom. According to such 
custom the peon opens the bidding with a bid of Re. r.* In other 
words the. peon did not either on his own behalf or as a private pur- 
echaser bid. The Judge finds that “it does not appear that the 
Collector authorised the making of the bid or that he intended ta 
act under the first part of section 58.” Itis not suggested that the 
peon was bidding on his own behalf and if he was, this goes against 
the appellants’ case that the Collector was bidding. This last is dis- 
posed of by the finding. a 


There is, itis true, some inconsistency between ghis antl the | 


previous finding but reading the judgment asa -whole what the 

Judge meant to say and to hold was that the peon a Government 

official, started the bidding accdtding to the custom as a mere 
e 

(1) (1904) I, Ly R. 31 Calc, 1036. 
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matter of form aod that the Collector wasfnot in fagt a bidder. If, 
as I hold, there is a. conclusion of fact (which conclusion is really 
in accord with the*facts) then there was nothing which stood in the 
way of tha Collector taking Over, as he did, the estate under the 
second porti$n of section 8 and tbe decision cited does not apply. 

For thesè reasons I would dismiss this appeal with costs. 

According to the opinion of the majority of the Court the 
appeal is dismissed with costs. 

Chitty, J.—This appeal arises out of a suit filed by the plaintiff S 
to set aside a sale of a revenue-paying estate held under Act XI of 
1859 on 25th June, 1908. The plaintiff No. 1 is a co-sharer in the 
zemindari and the plaintiff No. 2is the putnidar. The plaintiffs’ 
suit was dismissed by both the lower Courts. On second appeal 
to this Cofirt the learned Judges of the Division Bench differed in 
their opinión, This is an appeal filed under section 15 of the 
Letters Patent arising from such difference of opinion. 

* The plaintiffs before us have put forward the same four conten; 
tions as they diel before the Division Bench, but it will de 
fonvenient to deal with those points in a different order. s 

The facts as found by the learned District Judge are that the 
appellants made default in the payment of an instalment of revenue, 
the last «day for payment of which was rath January 1908. The 
estate was accordingly put up for sale by the Collector on 25th 
March 1908 and sold to one Chandra Kanto Mitra for Rs 135. 
The purchaser having failed to pay in the balance of his purchase 
money within the prescribed time, on 27th April 1908, the Collector 
again notified the est&te for sale. The second sale (the sale now 
in question) was held on 25th June 1908. On that day a peon of 
the Collector's ,cutchery opened the bidding with a bid of Re. 1. 
There were three other bidders present who competed among them- 
selves and the amounts bid rose by small advances to Rs. 50, which 

‘was offered by one Rajani Kanta Ghose, There the bidding 
ceased and the Collector purporting to act under the second portion 
of section 58 of Act XI of 1859 took or purchased the estate on 
accoune of the Government at Rs 50 the highest amount bid. This 
suit was instituted on 26th June 1909 just within the period of 
limitation. 

, Theefirst contention of the plaintiffs is that the notices under 
sections 6 and 7of the Act were signed not by the Collector or 

Deputy Collector but by a Sub-deputy Collector who, it is said, 
had no authority to sign them. Whe burden of showing this was 
upofi the plaintiffs, and they have failed to show that the signatures 
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were without authority. The signatures are expressed to bs "fot 
the Collector” and may be presumed to bein order. The Act 
does not require the Collector to sign such notfces himself. In 
any event, the matter is one of no substance, as: the plaintiffs 
cannot have been injured in any way by the notice? being so 
signed. 

The next contention was that the notices under section 7 were 
served in the Pangsa police station whereas the lands of the 
estate are within the Baliakandi police station. This, again, is 
a matter of no importance. As pointed out by Mr Justice 
Chatterjea, it hàs been held in a series of cases that the non- 
service of a notice under section 7 would not invalidate a sale. It 
is immaterial for the purposes of the present case where they were 
served. " 

The third contention is that there was no arrear in £his case at 
the time when the sale was ordered. This question depends on 
the findings of fact arrived at by the Courts below. The doubt, if 
Any, irises in consequence of the words “January kist” having been 


loosely used to denote an instalment really due in December, the ` 
latest date for payment of which was under the orders of the Board | 


of Revenue, r2th January. If the instalment in arrear were a 
“January kist” properly so called, it would not under section 2 be 
considered an arrear until the rst of February following and the 
estate could not, therefore, have been legally sold before 28th March. 
The Subordinate Judge found that the arrears in this case, Rs 89-15-9 
became due before 12th January 1908 The learned Distriot Judge 
is perhaps not very bappyein his choice of words on this point but, 
in my opinion, he undoubtedly intended.to affirm the finding of the 
first Court. He says at the commencemenf of his judgment: “The 
appellants defaulted in the payment of revenue due fer the kist 
ending the 12th of January 1908.” Thatcan only mean the kist, 
she latest date for payment of which was rath January 1908 Later 


on he finds thatin the present case there unquestionably was an. 


arrear at the time the sale was held. He then continues thus :— 
“The last date of payment for the January kist is the rath of Jawuary 
and on that date revenue amounting to Rs. 89-15-9 was still unpaid 
and under the Board's rules the Collector is required to conclude 
sale for arrears of one kist before another kist day has gome reund. 
The next kist day after the rath of January is the 28th of March, I 
find that the réveuue of the estate was in arrears at the time the 
estate was sold.” In the paper® to which Mr. Justice Chatterjea 


has referred, no doubt, the kist is referred to as the “January kit 
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r“ ‘J anuary talab.” This may be due to 7 fact that the original eU 

dus dates, of payment have been lost sight of, and the four latest 1918. 

dates for payment fixed by the Board of Revenue under section 3, Ait 


namely, ragh January, «8th March, 28th June and 28th September 
have been earelessly taken to give names to the several kists, which Smee, 
were really payable before those dates but payment of which might Chitty, 7 
be received up to those dates. In this view, there seems to be no ES 
ground for holding, as contended by the plaintiffs that the sale was 
notifiéd before this revenue Rs. 89-15-9 was actually in arrear. 
°. The last contention is the most important, and it is with, respect 
to this that the main arguments in this appeal have ‘been addressed 
to us. It is said that the action of the Collector in bidding Re. 1 
and subsequently purchasing the estate on behalf of the Govern- «œ 
ment at Rs so the highest amount bid, was contrary to the provisions 
of the Act and, in particular, of section 58. In support of his argu-r) 
„ment the learned coufisel for the plaintiffs relied very strongly on 
“case of Halimannissa Chowlthrani vy. The Secretary of State for India . 
in Council (i). The cases are, in my opinion, clearly distingujshable 
“in their facts. Inthe present case although the District Judge’s finding 
is that the peon made a bid of Re. r on behalf of the Secretary of 
State, later on he finds that the " peon opened the bidding witha bid ° 
of Re. r which is the custom. The Collector did not enter the ring as 
a bidder and the bid was made by the peon asa matter of form. It 
does not appear that the Collector authorized the making of the bid 
or that he intended to act under the first part of section 58” i.e, . 
to purchase the proparty for Re. 1 in the absence of bidders. In the 
case cited the facts were as follows: The property there in ques- 
tion had been previously pwt up to sale on r4th March, 19oo when 
the only bidders competing were the Collector and the defaulter's 
agent. On that occasion the Collector began witha bid of Re. 1. 
The defaulter's agent then bid Rs. ro and they bid against each | 
other, untibthe Collector made his last bid of Rs. 800, and the 
defaulter’s agent bidding Rs, 805 purchased the property. The 
proprigtor having again made default, a second sale (the sale in 
question in that suit) was notified and took place on 18th Decem* 
ber, r900—some nine months later. Again the only bidders com- 
peting were the Collector and the agent of the defaulter. The 
Collector agai? began with a bid of Re. x. The defaulter's agent ° 
followed with a bid of Rs 10. The Collector then enqtired whether 
any one was willing to increase the bid, and, as no one came for- 
ward. the Collector forthwith closed the sale and purported to take 
(1) (7904) I. L. R. 31 Calc. 1036. 4 
2 * 
0 e 


1918, 
Neve 


Amrita 
?. 
Secretary of State 


for India in Council, 


Chitty, /. 


P 


* 


Tug a LAW JOURNAL  [Vor. XXVIII. 


over the property under iios 58 of the Act on account of the 
Government at Rs. ro. Their Lordships held,that this was con- 
trary both to the létter and the spirit of the Act. It does not pre- 
cisely appear in what spect they considered the progeeding con- 
travened the express provisions of the Act. They were, however, 
obviously impressed by what could only be regarded as sharp 


practice on the part of the Collector, and they held that the spirit ' 


of the Act having been infringed the sale could not be allowed to 
stand, With that conclusion I respectfully concur. In;the present 


case, however, the facts are quite different. If it be held (and in " 


my Opinion it ought to beheld, that the bid of the peon was not 
a competitive bid, th t the Collector did not, in fact, enter the ring 
as an ordinary bidder cadi? questio. If, however, it be eegarded 
as a competitive bid, we have then to see whether in thisecase the 
provisions of the Act have been infringed. It cannot, I think, be 


disputed that the Collector has the right, if he Chooses, to bid for : 


property on behalf of the Government. This appeays to 'have been 
conceded by the learned Judges who decided Za/imannissa's case (1). 
They say “ we do not think it would be a reasonable construction of 
section 58 to hold that it is open to a Collector to compete with, the 
other bidders, and, after he has been defeated and the highest bid 
determined against him, thathe may turn round and claim the  bene- 
fit ofthe second part of section 58. If the Collector chooses to 
enter the rihg as an ordinary bidder, Ife must be treated assuch and, 
in order to succeed he must outbid the other intending purchasers." 
We were not referred to, nor have I been able to find any provi- 
sion of law which prohibits a Collector from bidding if he chooses 
nor can | find any such provision which prohibits him, if he has 
once made a bid, from subsequently exercising his powers under the 
second half of saction 58. One may fairly conjecture that it was 
never contémplated by the legislature that the Collector, who acts 
On behalf of the Government, should enter into competit$on as a 


bidder at sales like the present conducted by himself on behalf of" 


the Government. But what we have to see is whether there is, any 
express provision of law hich prevents him from taking such à 
course In this case, apart from the fact that the peon, as a matter 
of form, opened the bidding with an offer of Re. 1, it is clear that 
. the Collector never entered into the competition, that fle‘ made no 
further bid, that the sale was conducted with perfect fairness, and 
that the three bidders who were coppeting raised the price by no 
less than 24 bids to Rs. 50 at which amount they stopped. I am 


(1) 41994) I. L R, 31 Cale 1036, 
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A s 
of opinion that the Collector was not precluded by "the initial bid 
of Re. 1 from tgking over the estate under ie second portion of 
section 58. 

There age other diffwultieg in the plaintiffs’ way with regard to 
this contention. Section 33 lays down in clear and unmistakable 
terms the law as to the jurisdiction of civil Courts in suits to annul 
sales under this Act. It says (omitting immaterial portions,) “No 
sale for arrears of revenue shall be annulled by a Court of justice 
except upon the ground of its having been made contrary to the 
* provisions of this Act and then only on proof that the plaintiff has 
sustained substantial injury by reason of the irregularity complained 
of and no such sale shall be annulled upon such ground unless such 
“ground shall have been declared and specified in an appeal made to the 
Commisiower under section 2 of the Bengal Land Revenue Sales Act 
of 1868.” Now, each of these plaintiffs appealed to the Comissioner ;. 
“but both appeals wefe dismissed for default. Plaintiff No 1 Babu 
" Amrita Lal" Roy, did not declare or specify this ground in Mise 
appeal to the Commissioner. He merely complained in general terms 
“that the sale could not stand inasmuch as it had not not'been held i in 
conformity with the provisions of Act XI of 18s) Plaintiff No. 2 
Surjya Kumar Lahiri, ‘besides stating the same general ground as 
put forward by Babu Amrita Lal Roy, added as his sixth ground 
that “it was illegal on the part of the Collector of Faridpur to bid 
and purchase the property fof Rs. so on behalf of GÉÜvernment 
under section 58 of Act XI of 1859 inasmuch as it does not 
appear that the bidders had refused to increase their bid." I may 
mention in passing that this has been found to be incorrect in fact. 
The District Judge has fond that the Collector did call for further 
bids, and that it was not until he realised that no one raised the 
bid of Rs ‘50 that the estate was knocked down to Government at 
that price. That fact moreover was notified then and there to the 
persons assembled. This sixth ground of plaintiff No. 2 is not the” 
ground now urged on behalf of both the plaintiffs. I specially asked 
their learned counsel to formulate this ground and he replied that 
the illegality or irregularity with which He charged the Collector in 
this case was that he entered the arena as a bidder with a bid of 
Re. 1 and having done so, he exercised his powers under the 
. second part @ section 58, which he was by the provisions of the 
Act precluded from doing. It is clear, therefore, that neither of 
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the plaintiffs in his appeal to the Commissioner put forward or i 


spegified at all the ground which they now wish to raise. There 
are clear authorities, as pointed out by Mr. Justice Chatterjea, that 
€ e 


4 
g e 


| “ 


CIVIL, 
1918. 


rd 


oo 


Secretary of State 
for India in Council. 


—— tiie 


Chitty, 7. 


— eee 


* 


TAB CALCUTIB LAW JOURNAL. (Von. XXV Itf 


such ground must ‘be declared and specified (see Gobind Lal Roy 
v. Ramjanam Misser (1) and Sheikh Mahomed Aga v. Jadu Nandan 
Jha (2). Thatis, m my opinion, sufficient to prevent the plaintiffs 


from raising this ground in the present : Suit. æ vc 


Again, the plaintiffs must show that by reason of the *rregularity 
complained of they have sustained substantial injury. They 
certainly have not shown in this case that they suffered substantial, 
or any injury by the fact that the peon opened the bidding with a 
bid of Re. 1. That fact does not appear to have influenced the 
subsequent stages of the sale in the slightest degree. It was argued i 
that section 33 had no application, that this sale was nullity a2 
initio, that no property passed, and so forth. In my opinion these 
arguments were put forward solely in order to surmount the difficulty, 
otherwise insurmountable, presented to the plaintiffs by section 33. 
In this case it cannot be said that the Collector had no jurisdiction 
to sell this property. 'It was an estate falling directly within the 
volisions of the Act and, as has been fouud, there were arrears due 
and the Sale was properly notified first for asth March 1938, and later 
for asth June 1908, what is complained of is not really a want of 
jurisdiction to sell the property but illegal action or irregularity in the 
conduct of such sale. This would clearly cone within the pyrview 
of section 33, and, as pointed out by Lord Macnaghten in the case 
of Gobind Lal Roy v. Ramjanam Misser (1) above cited, it cannot 
have been "ntended to exclude from*that section cases ef illegality 
as distinguished from irregularity. The action of Collector now 
complained of appears to be an irregularity rather than an illegality. 

It has been said that this is a hard case; but the hardship 
does not appear to be so great as mightebe supposed, as we are 
told that the plaintiffs are even now, nearly ten years after, the sale, 
still in possession of the property. 

- For the reasons given, I would dismiss the appeal with costs. 
° Shamsul Huda, J.—I regret, Iam unable to agree With my, 
learned brothers on the decision arrived at by them. | 

„This appeal arises out qf a suit brought by the plaintiff Nb, 1, 
the owner of 8 annas 1 3 gandas 1 kara t kranti share and the plain- 
tiff No. 2 the patnidar of the entire Mehal, Brindaban Chandra Ray 
and others, Touzi No. 3738 of the Faridpore Collegtorate, * for, 


"amorg others, a declaration that the revenue sale of the Mahal 


held by the Collector on the asth of June, rgo8, has passed no 
(1) (1893) I. L. R 21 Calc. 70; L. R. 20 I. A. 165 
(2) (1905) 2 C. L J. 335 ; 100 C. W. N., 137. 
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title to the defendant, the Secretary of State and fer setting aside CIVIL, 

the sale as being contrary to law and vitiated by various irregularities 1918. 
detailed in the plaint. . Amrita 


Fhe factgare shortly 4hese: This mahal was treated by the nr of Stite 
Collector as,having fallen into arrears for non-payment of Rs. 89-15-9 for Idi] in D coung: 
pies being the arrears payable in the January fts¢ of 1908 and was Shamsul H A AA 
in the usual course put up for sale on the 25th of March, 1908. 

There were three bidders present and Chandra Kanta Mitter, who 
had offered the highest bid of Rs. 135 was declared the purchaser. 
"Chandra Kanta having defaulted in payment of the consideration 
. money, the mahal was again put up to sale on the 25th of June, 

1908. The decision of the KA mainly turns upon what happened 
at this salg. The Collector's peon seems to have started with a bid 
of one rupae on behalf of Government. There were three other 
bidders and One Rajani Kanta Ghose, ultimately offered the highest 
bid of Rs. 50 whereupon the Collector professing to act under 
section 58 tf Act XI of 1859, bought the property on behalf Óf e 
Government at that sum, as the highest bid was insufficient to cover 
*the arrears due upto the'date of sale. 


The suit has been dismissed by both the Courts below. The 
points urged before the lower appellate Court were the following ;— $ 


First.—That the sale notices were not signed by thé Collector, 
but by one of his subordinates. 

Second.— That there were no arrears at the time the property was 
first put up to sale. ° 

Third. —That as fhe bidding opened with a bid of one rupee on s 
behalf of the Secretary of State, the Collector was not legally entitled 
to purchase the property fot Government at the highest bid that was 
made. In«his connection itis also denied that any further bids 
were called for before the Collector closed the bidding and declared ' 
the property purchased on behalf of Government. e 

Fourth.—That the sale notices were through the mistake of the 

Collector's office published in the jurisdiction of Thana Pangsha, 
whereas the entire property is situated in the jurisdiction of Thana 
Baliakandi. 

Fi, i/th.—That owing to the above irregularities property which the 
Subordinate Judge has found to be worth at least Rs. 3,000 has been 
sold for Rs. so. 

On the first point the learned District Judge held that the Deputy " 
Collector who had signed the noticbs was authorised by the Collector 
to do so and that this was neither illegal nor irregular. i 
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On the second point be held that the mahal was in arrear, ‘that the 
last day.'of payment for the January is? was the rath of January, 
and on that date revenue amounting to Rs. 8915-9 pies was still 
unpaid. 

On the third point the learned District fudge held rat the bid 
of one rupee was made by the peon as a matter of form that it did 
not appear that the Collector authorised the bid or that the entered 
the ring as a bidder. The learned Judge also found that under the 
orders of the Collector the Peshkar called for further bids but as no 


one oflered a higher bid, the estate was knocked down to Government 


and the fact was notified then and there to the persons assembled. 
He was also of opinion that the Collector had no motive to put the 
defaulter to trouble and the sale was fairly condug¢ted. Upon this 
last finding the learned Judge distinguished this case from fhe case 
of Halimannissa Chowdhrant v. The Secretary of State Jor India in 
Council (1). He also was of opinion that this point was not raised 
in the grounds of appeal before the Commissioner and that under 
section 33 of the Act, plaintiffs were precluded from urging it. He 


also arrived at the finding that the action ofthe Collector bad CHOSE 


no injury to the plaintiffs. 

On the fourth point the learned Judge held that upon the grant 
of the sale certificate the question ceased to be material and ethere- 
fore it was unnecessary to go into it. At the same time he expressed 
the opinion that upon the merits of n issue the appellants' case was 
very doubtful. 

In the result the learned Judge dismissed the suit and the 
appeal. à 

The plaintiffs then filed a second appeal to this Court and all 
these points were urged al the hearing bdfore N. Chatterjea and 
Newbould Jf. On the first point Mr. Justice N. Chatterjea ex 
pressed a doubt as to whether the delegation by the Collector was 
authorised but as in his opinion the appeal succeeded on other 
points, he did not think it necessary to decide this questidh finally. 


On the fourth point the learned Judge came to the conclusion that 


the non-service of notice under section 7 did not invalidate the gale. 
O8 the second point Mr. Justice Chatterjea held that the finding of 
the first appeal Court that the property was sold for ‘January’ kist, 


“was binding on him in second appeal and as under section 2 af the 


Act the amount due under the January kist did not become an arrear 

till the first of February, the sale for default of payment of January 

kist was unauthorised and thus .there being no arrears to justify 
(1) (1904) I. L. R, 31 Cale, 1036, E 


e . 
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the sale it was liable to be annulled On the third point-Mr. Justice 
Chatterjea held ow the authority of the decision in Halimunntssa’s 
case (1), that the purchase was in contravention of the provision of 
section 58-af the Act. With reference to the contention urged on 
behalf of the respondents that this ground was not specified in the 


'. grounds of appeal befére the Commissioner the learned Judge was 


of opinion that the sixth ground vsz., “That it was ‘illegal on the 
part of the Collector of Faridpore to bid and purchase the property 
for Rs. 50 on behalf of Government under section 58 of Act XI 
of 1859, inasmuch as it does not appear that the bidders had refused 
to increase their bids” was sufficient to cover the point and that 
though the reason given was different from that which was urged in 
the suit,éhe words declared and specified in section 33 of the Act 
did not inelude the reasons for those grounds. On the fifth point 
the learned Judge held that substantial injury to the plaintiffs 
, by reason of the irregularities complained of, had been made out. 


Mr. Justice Newbould disagreed with Mr. Justice Chatterjed's, 


decision on the second and the third points though substantially 
* agreeing with him on other points, was for dismissing the appeal. 
The result was that under section 98 of the Civil Procedure Code 
the degree of the lower appellate Court was affirmed and the appeal 
dismissed with costs. 

Owing to tbis difference of' opinion an appeal has been filed 
under section r5 of the Lette®s Patent and the same [hints have 
been urged before us. I am of opinion that the appeal must succeed 
. on the ground that section 58 of the Revenue Sale Law did not 
apply and the action of the Collector under that section was un- 
authorised. Whatever view I might have taken if the matter had 
been res integra the question being concluded by authority I see 
no sufficient grounds for differing from the decision of Brett and 
Mookerjee JJ. in the case of Halimunnissa Chowdhrani v. Secretary 


of State for India in Council (x). There as here the Collector had” 


started with a bid of one rupee and had ultimately under the pro- 
visions of section 58 taken over the property at the highest bid 
offered by another bidder. The reasons upon which the learned 
Judges decided that case also apply to the facts of this case, 
although certain circumstances of aggravation which existed in that 
case do not @xist in this. Iam unable to distinguish the present 
case from that case and hold that the action of the Collector in 
taking over the property at the highest bid offered by another was 
unger the circumstances of the case unauthorised. . There is no 


(1) (1904) I. L. R. 31 Calc. 1036. R 
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force in the cOntention that the first bid of one rupee was not a 


bid by the Collector. In the bid-sheet signed by,the Collector this 
bid is stated to "be a bid on behalf of Government. ' The fact was 
distinctly alleged by the plaintiffs in para. 4 of their plgint and the 
statement was not traversed in the written statement filed by the 
Secretary of State nor was any issue raiséd on this point, The 
question therefore is not open to discussion. 

Upon this view of the case it seems unnecessary to go into the 
question whether the sixth ground of appeal taken before the Com- 
missioner covered the present question and whether the plaintiffs 
sustained substantial injury by reason of the irregularities complain- 
ed of. The principle laid down in the case of Balkishen Das v. 
Simpson (x) by their Lordships of Judicial Committee that where 
there were no arrears to justify a sale under the Act tbe sale was 
without authority and tbe civil Court had jurisdiction to declare 


the sale void and the provisions of section 33°relating to an appeal 


eid the Commissioner of Revenue, did not exclude that jutisdiction, is 
capable of extension to a case like the present where there has been 
no sale under the Act which requires to be set aside. On the view 
I take the position is this ; the true purchaser Rajani Kanta Ghose 
does not insist on his purchase. He bas not completed the 
purchase by paying the consideration money. The Collector's 
unauthorised action under section 58 has conferred no title on the 
Secretary *of State. The p'aintiffse are, therefore, entitled to a 
declaration in terms of the prayer (a) of the plaint that their rights in 
the mahal in suit have not been affected by the auction sale aforesaid 
and it is not necessary for them to get the sale s-t aside as it does 
not stand in their way. Having come togthis conclusio: I do not 


think it necessary to express any decided opinion" on the other . 
y p y p 


points but I may generally state that on those points I am in 
agreement with Mr. Justice Newbould. 

On the question as to whether there were arrears togjustify the 
sale, it seems to me clear that'the learned Judge in the Court 
below when speaking of the January kist was not referring to kists 
originally fixed in the engagement between Government and the 


- settlement-holder but was referring to the amount of revenue for 


which thelatest day of payment fixed by the Board of Revenue 
under section 3 of the Act, was the 12th day of Januar. Thé same 
interpretation may obviously be put on some of the notices which 
speak in the same loose way of the January kist. As pointed out by 
Mr. Justice Newbould what has happened is this that after the 
(1) 41898) I. L, R, 25 Calc. 833; L- R, 25 I, A, 151. 
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latest des fixed by the Board of Revenue for the payment of 
arrears the original kists have lost'all significance and have ceased 
to be referred to in the Collectorate papers. s 

I would for reasons above stated reverse the decision of the 
Courts below and decree the plaintiffs’ suit in. terms of prayer 
ka of the plaint. I would allow the plaintiff his costs against the 


Secretary of State in this Court as well as in the Courts below. 
A, T. M. Appeal dismissed, 


Befor Mr. Justice Teunon and Mr, Justice Richardson. 
MAHAMMAD SHAFIKUL HUQ CHOWDHURY 

: e Y, e 
. KRISHNA GOBINDA DUTTA AND OTHERS.* * 


Ejectment—FPerson in possession tinder agreement—Agreement, unregistered — 
M dd of Property Act (IV of 1882), Sec. 54, if exhaustive, 
A suit for ejectment by a person having a legal title can be met by one in 
possession under an agreement not formally executed and registered, though a 
suit for specific performance is barred. 


* 


Per. Richardson, J, : The Tansee of Property Act does not contain the whole 
law on the subject of transfer of property, 

Appeal by the Plaintiff. ; i 9 

Suit for declaration ofethe plaintiffs title to certain land, for 
possession afd for mesne profits. 

The material facts appear from the judgment. 

Babu Dwarka Nath Chuckerbutty and Moulvi Nuruddin Akmeh 
for the Appellant. i 

Dr. Sarat Chandra, Basak, Babus Bepin Chandra Bose and 
Pare Lal Shome for the Respondents. e o 


te 


C. A. V. 
The judgments of the Court were as follows‘ y 


Téunon,J.—In execution of a mortgage decree three taluks 
belonging to the defendant respondent i in this appeal, were brought 


* Appeal from Original Decree No. 444 of 1914, against the decree of -Babu, 
Shyama Charan Chakravarti, Subordinate Judge of Sylhet, dated the 28th 
May, 1914. Z 
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CrviL, to sale. The sale took plice on the 4th May, 19or, and was con- 
` 1918. firmed on the rst of March, 1902. 
Shafikal Huq On the 8th of March the auction-purchaser transferred the pro- 
Krishna, perties by a conveyance executed ostensibly i in ergy of dhe present 
— plaintiff appellant. os 
Teunon, J. 


ce, His case is that the purchase was one made by him on his own 
account, while the defendant respondent alleges that the purchase 
was for his benefit and that the plaintiff was his benamdar. 


The question thus arising is the only question of fact wehave to 

' determine in this appeal. s 
~ It is not disputed that the purchase-money was in fact provided 
by the plaintiff but this the defendant says was in pursuance of 
e negotiations initiated before the execution sale and was in part pay- 
ment to the defendant of a sum of Rs. 6,000 for which the defen- 
dant had agreed to sell to the plaintiff two smaller bheels (Rongia 
Bheel and Rongia Haor) and an 8 anna Share in a larger bheel the 
. &ouleswar Bheel. These bheels are,part of the properties included 
in the mortgage and sold under the mortgage decree first referred to. 
The remaining 8 anna share in the Souleswar Bheel had been pre- 
viously sold by the defendant to one Abdul Hamid and others, this 
° sale taking place after the mortgage but before the institution 6f the 
suit thereon, The bheels it may be observed are excluded from the 

plaintiff's claim. 

That there was what may be called a secret arrangement between 

» the parties is admitted by the plaintiff who says however that the 
arrangement was.not with regard to the 3 bheels but with regard to 
the defendants homestead, 5 nals of land adjoining the homestead 
and also a parcel of land outside the 3 morfbaged taluks known as 
Kobadigha Kotta. ` . 

The learned Subordinate Judge has accepted the case made for 
the defendant, and having been taken over the whole of the evidence 
I agree in his conclusions. 

The auction-purchasers who executed the conveyance now in 
question were 4 in number, of whom two are dead., Of these tw@ the 
soif of one and the two brothers of the and, and of the two survivors 
(both Mohammedans) one Mohammad Jaifar have been examined 
by the defendant, They are disinterested witnesses ang I camnot 

|. *but attach importance to their evidence. That evidence is in itself 
reasonable and élearly explains how it was that for a small profit of 
Rs. 400 plus small portions of the lands in suit (including a 2 anna 
share in each of 3 bheels) they consented to give up tq ;the 
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defendant the valuable properties they had purchased and the de- 
fendant thereupon discontinued his application for setting aside the 
sale. The defendant's evidence is further corroborated by that of 
Abdul Hamig one of the purchasers of the second half of the Souleswari 
Bheel. As the result of the negotiations with the defendant, out of 
the 8 annas they gave up 34 annas. The defendant’scase is further 
supported by the value of the 3 bheels, and by the possession given 
by the defendant to the plaintiff immediately after the date of the 
conveyance of the remaining gk annas share of Souleswari Bheel. 
"The original arrangement with the plaintiff no doubt was that ‘he 
was to take 8 annas in Souleswari and the extra r3 annas represents 
the 2 annas in the Rongia Bheel surrendered to the auctior-purchaser. 

The cgse for the plaintiff is supported’ only by the evidence of 
interested evitnesses. For the reasons I have given I agree with the 
Subordinate Judge in holding that under the conveyance in ques- 
tion the real purchaSer was the defendant and that plaintiff was 
merely his Benangdar. 

In this view of the case it is not very necessary to discuss «s 
"contention advanced by the learned pleader for the appellant name- 
ly that title being in the plaintiff by virtue of the conveyance, the 
defendant cannot resist his cla'm for possession on the basis of a 
mere agreement to recovery. In support of this view he has placed 
before us section 54 of the Transfer of Property Act and the cases of 
Immudipattam Thirugnana Kondama Naik v. Periya Dorasami 
(1) ; Zimangowda Bin Venkan Gowda v. Benepgowda Bin Chhenap 
Gowda (2); Kurri Veerareddi v Kurri Patireddi (3); Maung 
Shwe Goh v. Maung fun (4). Even if I were to accept the appellants 
contention that title is i him, having regard more particularly to 
the immediate"delivery of possession ‘of Souleswari Bheel, by the 
defendant, I should be inclined to hold thatthe present case falls 
within the principle enynciated in Puchka Lal v. Kunj Behari (s). 


In the xesult in which my learned brother agrees, we dismiss this ° 


appeal with costs. 


Riqhardson, J.—The appellant is the plaintiff in a suit for the 
declaration of his title to certain land, fof possession and for mesne 
profits. The dispute relates to three taluks known by their numbers 
as No. 6o, No. 32 and No. 2t. These taluks originally belonged 
to the principa? defendant the defendant No. r, Krishna Gobinda 

(1) (1900) Ly R. 28 L A. 465 L L. R. 34 Mad. 377. : 
(2) (1915) I. L. R. 39 Bom. 472, (3) (1906) I. L. R. 29 Mad, 316 
(4b (1916) I. L. R. 44 Calc. 542; 25 C. I. Je 108, ` 
(5) (1913) 18 C. W. N. 445, 
Ld ' 
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1918. portion to the defendants Nos. 3 to ro, or partly to some of those 
Shafical Hug defendants and partly to the predecessors of others The mortgagee 
obtained a decree on the mortgage and in gxecution, on the 4th May 
Krishria, 1901, taluk No. 6o was bought by defendants Nos. 14 and 15, taluk 


Riekardzon, 7. No. 32 by defendant No. 13 and taluk No. 21 by the father of defend- 
x ants Nos. rr and 12, the total price paid being KS 3,065. On the 
8th March, 1902, in pursuance of an agreement arrived at on 18th 
February 1902, when the plaintiff paid Rs. 400 as earnest money, the 
purchasers sold to the plaintiff for Rs. 4,000 all the lands so bought. 
with certain exceptions, Formal possession was delivered to the 
plaintiff by the Court on the 26th April 1903 and confirmed on the 
16th May, 1903. 

The plaintiff founds on the title created; in his iens by the 
conveyance of 8th March, 19o2 but the suit does not *ext*end to all 
the lands covered by that document. The three taluks comprise 
lands both on the north and on the south of the Kushi River. The 
lan&s on the south are known as Souleswari Bhil, Rangia Howar 
and Fangia Bhil. The case for the defendant No. + is that the” 
plaintiff's purchase was made on his behalf under an oral agreement 
whereby the lands on the north of the river were to be his property 
and the plaintiff was to have the greater part of thelands on the 
south of the river at a valuation of Rs 6,000 so that defendant No r 
would receive from the plaintiff a sum of Ks 1600 in addition to the ~ 
Ra 4000 which he had paid to the auction-purchasers and in addi- 
tion to two sums aggregating Ks 4oo advanced, by him during.the 

x course of the litigation. 

e As to the lands on the south of the riyer it is not disputed that 
the plaintiff is in actual possession of a 9} annas share*of Souleswari 
Bhil. There were certain subsidiary agreements between the plain- 
tiff'and the other parties interested, namely,. the prior purchasers 
*írom the defendant No. 1 and the auction-purchasers. ju the case 
of the Souleswari Bhil a 44 annas share was taken by some of the 
prior purchasers, Hamid Ali and others, in lieu of the 8annas (sub- 
ject to the mortgage) whichethey had bought from the defenddht No. 
" 1. A further one anna share was retained by certain of the auction- 
purchasers, I need not further refer to this and the other subsidiary 
agreements except to say that it is in controversy whether the plaintiff 
or the defendant No. 1 was instrumental in bringing them about. 
On the evidence I agree with the subordinate Judge that .the agree- 

ments were procured by the exertions of the defendant No, 1., , 
As to the remainder of the lands as well on the south as on the 


Vor. xviii] | EIG cok. e * . 


aok of the river, the further case made for the defendant No. 1. 
is that he has nevgr Ween derprived of actual possession though the 
lands were nominally sold to’ the plaintiff and possession was 
formally given to him. Both the plaintiff and the defendant No. 1 
claim actual possession of Rangia Howar ‘and Bhil (so far as they 
were nominally sold to the plaintiff). As the suit does not embrace 
these lands, the issue is not one on which a final opinion need be 
expressed. 

The suit is confined to the lands on the north of the river as to 
which the . plaintiff asserts that he lost possession by reason of an 
order made by the Magistrate under section 145 of the Criminal 
Procedure Code on the 15th March 1912. On the evidence I accept 
the findigg of the Court below that the defendant No. 1 was in 
possession throughout. 

This statement of the facts leads to the crucial issues in the 
case, whether there Was such an agreement between the plaintiff 
‘and the defendant No. 1 as the latter alleges, and if so, what wat 
its legal effect. There is no doubt that these persons were at the 
time excellent friends and that the plaintiff intervened in the affairs of 
the defendant No. r at his request and in order to assist him. The 
evidence is that there were two agreements, one prior to the sales 
in execution and the other subsequent to those sales, in view of the 
‘altered position which then arose. It is common ground that the 
conveyance in the plaintiffs favour was preceded by some agree- 
ment between him and the defendant No. r but the parties differ 
as to its terms. The question is not entirely ; free from difficulty 
but I agree with the learned Subordinate Judge and my learned 
brother that the evidence egtablishes the case made for the defendant 
No. r. Asin*the case of the subsidiary agreements, it was he who 
induced the auction-purchasers to part with their rights for the 
small sum of Rs. 4,000 and as part of the whole arrangement he 
withdrew fgom the proceedings which he had instituted to have the 
auction-sales set aside. 

It having been found that the agreement set up by the defendant 
No. 1'*s established, the next question is whether it is inlaw a. good 
defence to this action. 

It is urged for the plaintiff that he has the legal title and that the 
legal title cantfot be defeated unless the defendant No 1 is in a 


position tb prove a countervailing title under an instrument formally 


executed and registered, in compliance with the requirements of 
sectjon 54 of the Transfer of Property Act. The learned pleader 


rcferred among other authorities to the decision of a Full Bench of 
3 
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Richardson, J. 


HB carcut¥a LAW JOURNAL. (Vou XXVIIL 


9 
the Madras High Court in Kurri Veerareddi v. Kurri Bapireddi (1) 
followed in Chidambara Chettiar v. Vaidilinga Padayachi (2), and in 
Ramanathan v. * Ranganatkan (3) and to the observations of the 


' Privy Council in Maung Shwe Gok y. Maung Inn (44. No refer- 


ence was made by him to the decisions of this Caurt based on 
Walsh v. Lonsdale (5) such as Puccha Lal v Kunj Behari Lal (6), 
and Khagendra v Sonatan (7), but it was contended that if there 
was ever an agreement capable of being specifically enforced, the 
appropriate remedy had not been sought within the time prescribed 
by the law of limitation and the defendant No. 1 was now too late 
to avail himself of any such rights. 


Before dealing with these agreements let me turn for a moment 
to the nature of the transaction. It was suggested for the @efendant 
No. 1 in the first place that the plaintiff was a mere bentmidar and 
that the position was as if the defendant No. 1 had borrowed the 
Rs. 4,000 and then made the purchase in the plaintiff's name. That, 
Rowever, was not the form which the transaction took and it appears 
to mg that the plaintiff was something more than a mere "' nime-, 
lender.” He paid the money out of his own pocket and he took in 
effect a substantial interest in at least a part of the property pur- 
chased. It seems nevertheless to come to this that as regards the 
land on the north of the river the plaintiff is a bare trustee The 
plaintiff became the purchaser.subject to the trust and confidence’ 
reposed "in him by the defendant'No. 1. In other words he pur- 
chased the whole on behalf of the defendant No. 1 subject to the 
agreement between them, It is true that in the result the defendant 
No. t secures a part of the land without paying anything for it, but 
that was in accordance with the intention f all parties including the 
guction-purchasers and it cannot be said that there was ng considera- 
tion moving from the defendant No. r to the plaintiff. The consi- 


: deration consisted of the influence which the defendant No. 1 brought 


to bear on the prior purchasers and the auction-purchasett in regard 
both to the principal agreement and the subsidiary agreements, of 
his withdrawal from. the proceedings'taken to annul the exgcution 


.sales and of his promisé that the plaintiffishould retain a part of 


the land at a valuation. On the merits, the plaintiff’s present claim 


(1) (1905) I. L. R. 29 Mad. 336. (2) (1913) I. L. Ry 38 Mad. 519 
(3) (1917) I. L. R 40 Mad. 1134. 
(4) (1916) E. R. 44 I. A. 15 (19); L L. R. 44 Calc. 542 (552); 25 


C, L. J. 108. 


(5) (1882) L. R. 21 Ch. D. 9. (6) (1913) 18 C. W. N. 445. e 
(7) (1915) 20 C. W. N. 149. 
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15 open to be stigmatized as fraudulent. “He is seaking for an ad- CIVIL, 
vantage which no one ever intended that he should obtain. Tor, — 

It is clear that the agreement has been in pax performed. It Shafkul Huq 
was under the agreement that the conveyance was taken in the (v. 
plaintiffs name, and this must Be coupled with, the fact 'that the Basan, 


plaintiff was allowed to remain in actual possession of the lands on Richardson, J. 
the north of the river. mm 

Again, there seems no reason why the agreement should not have 

been specifically enforced if the defendant No. 1 had instituted pro- 
eceedings for, the purpose within the time prescribed. 

, What then is the legal effect? Asto section 54 of the Transfer 

of Property Act, the question is not as simple as might at first sight 
appear. Recent Cases suggest that the Act does not contain the 
whole law on the subject of the Transfer of Property, because there . 
are other Acts which contain provisions relating to the same subject: 
Bapu v. Kashigath (11 ; Loke Yew v. Port Swettenham Rubber Co. 

X2). The Transfer of Property Act must be read for instance with 

the Specific Relief Act, by section 3 of which (subject no doubs to i 
esection 4) “trust” is defined as including "every species of efpress, 
implied or constructive fiduciary ownership,” and “trustee” as 
including “every person holding expressly, by implication or 
construftively, a fiduciary character.” Illustrations (g) and (b) 
apply, in no narrow spirit, the principle underlying these definitions 

to concrete cases. Moreover by section 4 of the Transfer of Property 

Act, paragraphs 2 and 3 of section 54 are to be read as “supplemen- 

tal to the Indian Registration Act, 1877.” There may be a doubt 
as to the precise effect of those words But it is perhaps permis- 
sible to advert to section 48 of the Registration Act, which lays 
down that "aM non-testamentary documents duly registered under 
this Act ard relating to any property shall take effect against an oral 
agreement or declaration relating to such property, unless where the 
agreement, or declaration has baen accompanied or followed bye 
delivery of possession." Apart however from that provision, which 
might raise a difficulty as to delivery? of possession, section 54 of 
the Tfansfer of Property Actis not of jtself sufficient to carry the 
plaintiff home. 

As to the argument that the defendant No. 2 ? cannot rely on the 
agreement betause it is too late for him to sue for specific perform- 
ance, it may be that he cannot now actively enforce his rights under 
the agreement by legal proceedings but the answer to the argument 
seems to be that possession is itself a title (at any rate to remain in . 

(1) (19161 I. L, R. 41 Bom 438. (2) L, R, (1913) A. C. 491 (505). 
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€iviL possession) which a plaintiff must displace before he can succeed. 
1918. Here the plaintiff fails because equities founded. on the agreement 


Shafikul Huq block his way. “he possession which the defendant No. r. was, 
allowed to retain lulled him into ‘security or partial sécurity and 
Vaid there is no reason, for denying hich any advantage whicn that 
Richardson, 7. possession gives him. The observation of Lord Moulton in Zoke 
T Yews case (1) is apposite: "The present action from this point of 
view is an action by a bare trustee of land to eject the beneficial 
owner who is and has for years been i in poseession of the land and 
is cultivating it^ , - 
The defendahit No, testato tiat he is ai willing to perform his, 
j part of the agreement as regards the land on the south of the river. 
I concur in thinking that the appeal should be dismissed, 


A T. M. Appeal ditis 
f i . / 
T (1) L. R, (1913) A. C. 491 505). 


v. 
Krishna, 


s Before Mr. Justice Fletcher and Sir Syed Shamsul Huda; Kn night. 
| Judge. 
Cmn, - GOPAL MANDAL 


1918, : 
vear | JAPAI SANKHARI AND ANOTHER.* 

March, 15,° : 
DN Bengal Tenancy Act (VIII of (455 Sect, fy 49, 113, 283-—-Ocempancy right— 


; : Custom or ssage— Under-raiyat, if can acquire a right of occupancy — Rject- 
e ment— Ünder-raiyat having a right of occupancy, tf can be VE under set- 
tign 49 of the Act, A - 
A An under- raiyat can obtain a right of occupancy by usage or custom 
Akhil Chandra Biswas v. Husain Ali Sowdagarg(t) referred to, 
$ An under-raiyat who has acquired a right of occupancy by usage at custom, is 
not liable to be cjected EN notice to quit under section 49 of the Bengal 
Tenancy Act. 
Appeal by the Plaintiff. | e 


Plaintif brought a suit for ejectment against the, defendants: who 
were under-raiyats of a certain holding, after serving on them a 


. * Appeal from Appellate Decree No. 858 of 1916, against th® decree of Babu 
Shyama Charan Dkil Banerjee, Subordinate Judge at Faridpur, dated the 27rd 
of December, 1915, reversing the decree of Babu Hiralal Das Gupta, Munalff, 
3rd Court at Bhanga, dated the 6th of May, t918. 

* (1) (913) 18 C. L. T. 262. 
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notice to quit dee section 49 of the Bang Tenandy Adi: Defen- 
dants contended ger alta that although they were under-raiyats they 
acquired a right of occupancy by custom or usage, thatit was recor- 
ded in the' , tecord-of-rightg that they were under-raiyats having occu- 
pancy righty and that they were not liable to be ejected under 
section 49 clause (b) of the Bengal Tenancy Act. 

The arguments will appear sufficiently from the judgment of 
Fletcher, J. 


Babu Surendra Chandra Sen for the Appellant. 
Babu Girija Prasanna Roy Choudhury for the Respondents, 
- The following Judgments were delivered : 


Fletqher, J.—This is an appeal by the plaintiff against the deci- 
sion of the learned Subordinate Judge of Faridpur, dated the 3rd 
December, 1915, reversing the decision of the Munsiff at Bhanga. 
Mr. Sen who appears in support of the appeal considers that the 
‘case is one of importance and difficulty. Of course, in a matter 
dealing with a ‘question coming under the Bengal Tenancy As? on 
eaccount of Mr. Sen's great knowledge in this matter, one always 
pays great attention to what he says. But having listened to his 
arguments, it seems to me that the case is one of great simplicity. 
The qWestonis “ Can an under- -raiyat by usage or custom obtain a 
rght of occupancy ? Mr. Sen says he cannot. The legislature of 
the country have said that be cag. Therefore, one has goto decide 
whether the Indian legislature when they gave the second illustra- 
tion of section 183 of the Bengal wenang Act which expressly 
shows that an under-raiyat may by usage or” custom obtain a right 
of occupancy gave an illustation opposed to the provisions of the 
Act. Section#83 is a saving clause and it says that nothing in 
the Bengal Tenancy Act shall affect any custom, usage or customary 
right not inconsistent with or not expressly or by necessary implica- 
tion modiged or abolished by its provisions. "The second illustra- 
tion is one showing that an under-raiyat, may acquire by custom or 
usage a right of occupancy. The saving section menns this: that 


4 


the pr®isions of the Act shall not affect any*rigbt, amongst other | 


things, that an under-raiyat has by usage or custom ; and, therefore, 
if by usage or custom it is duly proved that an under-raiyat. has 
acquire a right of occupancy, section 183 says that that shall not 
be affected unless it is inconsistent with the provisions of the Act. 
The section that it is said it is inconsistent with is section 4 which 
defines the classes of tenants under the: provisions of the Bengal 
Tenancy Act; and, amongst those tenants, there are raiyals and 
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, under-raiyats. “A person may be an uuder- -raiyat to whom a TA 


usage Or custom applies ; but he still remains ap under-raiyat, It 
seems to me that it is quite impossible to say on reading section 183 
and the provisions of the Act that an under-raiyat canngt by usage 
or custom obtain a right of occupancy. . e 

There is another matter and that is that section x1 3 expressly 
mentions of ah under-raiyat having occupancy rights. . The criticism 
that Mr. Sen makes on that is that that was not in the original draft 
as passed by the Indian legislature but is only an amendment by the 


Bengal legislature. Still the Bengal legislature were within their * 


powers in making the amendment and there does not seem to be 
any reason for supposing that where they made that amendment they 
did not recognize that an under-raiyat could have an qccupancy 
right. . 

The next point that is raised is that, even n if an under-raiyat has 


a right of occupancy, still he is liable to be &jected after notice to : 
e fuit under section 49 of the Bengal Tenancy Act. | That is clearly 


not™sp. "That would mean that section 49 would affect a custom, 
usage or customary right not inconsistent with the provisions of the” 
Act by which an under-raiyat may have a right of occupancy. I 
think that section 49 cannot apply to an under-raiyat who bas got a^ 
right of occupancy. 

Then it was Gnally said that in this case the € applied 
by reaso* of the entry in the recordeof-rights was rebutted. That is 
a question of fact and it was clearly within the competence of the 
learned Judge of the Court below é 

I may mention that Mr. Justice Mookerjee in the case of ARAH 
Chandra Biswas v. Husain Ali Sowdagag (1) expressly stated that 
by a special usage or custom an under-raiyat might “under certain 
circumstances have a right of occupancy. "That seems to me to be 
in accordance with the provisions of the Bengal Tenancy Act. . 

The present appeal, therefore, fails and is dismissed with costs, 


Shamsul Huda, J.—I agree. 
AN. RC. Appeal digmissed, 


(1) (1913) 18 C. L. J. 2623 19 C. W. N. 246. 
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Before Mr. Justice Fletcher and Sir Syed’ ShamsuleHuda, Knight, 
5. a Judge. 
j . 9 
THE. PORT CANNING AND LAND IMPROVEMENT 
e , COMPANY LIMITED 
: J. 


N à 
NAYAN CHANDRA PARAMANICK AND OTHERS." 
Bengal Tenancy Act (VIII of 1885), See. ¢6-~Non-ottupancy raiyat, ejectment 
of—"* Agreement? meaning of—Service of a copy of the draft, if sufficient 
tender— Notice, if fo be accompanied with the draft. 

The word '* agreement ” i in sub-section (1) of section 46 of the Bengal TYnancy 
Act, means a document containing the terms of the agreement which the land- 
lord proposes that the tenant should execute. , 

Where, therefore, the landrord sent a draft t of the proposed agreement 
duly stamped &o the Court, and the Court served on the tenant a copy identical 
with it, but without a stamp thereon : p? , 

Held, that it was a sufficient compliance with the terms of section 46 of the Act. 

Section 46, 0f tte Bengal Tenancy Act does not requiré a notice to be served 
on the tenant along with thé copy ofthe agreement. The statute does por make 
it obligatory, although it may be convenient to serve such a notice. 


Appeal by the Plaintiffs, 

- Plfintffs brought a suit for ejectment against the defendánts on 
the allegation that they were nón-occupancy raiyats, and théy had 
refused to execute an agreement for enhancement of rent, tendered 
undér section 46 of the Bengal Tenancy Act. Plaintiffs prayed in 
the alternative that if the defendants were found to have occu- 
pancy rights in the holding, the rent mighe be enhanced under sec- 
tion 30 of the Tenancy Act. , 


4 


Defendartts contended inter alia that they were settled raiyats, 
and that (here was no service of the agreement asrequired by the Act. 

It transpired that a draft agreement on a stamped paper was filed 
in Courteby the plaintiffs, and the Court served on the 31st March» 


‘1912, a copy of the draft agreement, without the stamp, on the 


tenants, along with a notice requiring ‘the tenants to execute the 
agreement by the 12th of April 1912; awd the defendants not having 
executed the agreement the suit was brought on the 8th July, 1912. 
The lower Courts dismissed the suit, The plaintifis appealed 
to the Higt»Coutt. M B 


* Appeal from Appellate Decree No. 3325 of 1915, against (he decree of H. 
P. Duval Esq., Additional District Judge of 24-Parganas, dated the and Dècem- 
beg, 1915, affirming the decree of Babu Prafnlla Krishna Ghose, Munsiff, and 
Court, Bashichat, dated the 18th of September, 1914 
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The material,arguments will appeár sufficiently from the judg- 
ment of Fletcher, J. 


Sir Rash Beharky Ghose and Bepin Behary Chose (IE) for the 
Appellants. i j 


$, @- 
Dr: Dwarka Nath M itter, Babus pm Kumar Sarba- 
dhicary and Bent Madhab Chatterjee for the Respondents. 


The following judgments were delivered : i 


: Fletcher, J.—This is an appeal by the plaintiffs against the deci- 
sion of the learned additional District judge of the Twenty-four 
Pergunnahs, dated the and December, 1915, affirming the decision of 
the Munaiff of Basirhat The suit was brought by the plaintiffs 
under the provisions of section 46 of the Bengal Tenancy Act. The 
questions raised in the | appeal are as follows: Section 46 of the 
Bengal Tenancy Act mentions a suit for ejectment on the ground of 
refusal to agree to enhancement of rent. It states that such a suit 
shall not be instituted against a non-occupancy raiyat ynless the 
landlord has tendered to the raiyat an agreement to p4y the enhance- 


ed rent’gnd the raiyat has within three ‘months before the institution 
. of the suit refused to execute the agreement. There seems to be a 


certain amount of confusion as to what is meant by that section. It 
is quite obvious that the word “agreement” mentioned in th® first 
sub-section of section 46 cannot be Strictly construed because an’ 
agreement cannot come into existence until it has been assented to 
by both parties and where it requires ‘to be reduced to writing until 
it has been executed. Therefore, the agreement mentioned cannot 


mean an agreement strictly. It is quite obvious from what the sec- - 


tion says that the statute means an agreement propose d by the land- 
lord because: a landlord cannot tender an agreement to the tenant 
that has already been executed. If you read that, the section is a 
perfectly straightforward section. What it means is this: that a, 
landlord before he can institute a suit for ejectment on the ground 


of refusal to agreg to ar’ enhancement of rent has got to tender to.. 


the tenant the agreement which he proposes that the tenant should 
execute; and, if the tenant fails to execute it, then certain æther 
provisions in the section say what the landlord may do with reference 
to the property. Now, in this case it is quitc clear that the landlord 
followed the provisions of the sub-section which states phat a land- 


elord desiring to tender an agreement may file itin the office of the . 


Court, that the Court is to direct it to be served in the prescribed 
manner and that when it is so served it should be deemed to have 


been tendered, There is nothing stated in the section as to a notice ` 
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» going along with theagreement, The only requisite is that the agree- CIVIL, , 
ment, that is, the document containing the terms of the proposed agree- 1918. 
ment has got to be tendered. Now, what happened in this case was poy Cni gaia 


this: The landlord sent a draft of the proposed agreement duly stamp- Land apti meni 
ed to the Gourt and, exercising a wise discretion, the Court thought TRS Taisa 


it safer notto part with the stampe copy but tender to the tenant or Nayap. 
rather serve on him a copy identical but without a stamp on it. It Fletcher, J. 


also served along with that copy a notice. It is said that it was not 
the original of the agreement that was tendered to the raiyat but only 
sa copy. Of course, there was an agreement with a stamp on ; but they 
were both drafts of the proposed agreement. That being so, the 
tenant could have executed either draft and, i£ he had executed the 
draft tendered to him, it would have been a sufficient compliance 
within the terms of the section—although perhaps strictly speaking 
the duty of *paying the stamp would have fallen on the tenant. 
But the tenant did not do that ; but being served with it, he set up j 
‘the objection that he had been served with a copy of an agreemerf. e 

The short answer is that there has not been an agreement — Jffere 

«never has been an agreement. The agreement could notcome into 

being until executed by the tenant and not being in being all coples 

of the draft of the proposed agreement are just as much originals as . 
the ‘other. That being so, it is quite clear that what was served on 

the tenant in this case was the proposed agreement in writing. The 
tenant could have, if he thought fit, executed it. I do not aeree with 

the view taken by,the learned District Judge on that point. 

Then the other point urged is one which it is said that the learned 
Judge made himself and was nota matter raised in the arguments : 
before him. He says that ghe notice accompanying the copy of the 25 
agreement or*the proposed agreement that was served on the tenant 
was not in Accordance with the terms of the Act. The short answer 
is that there is nothing in section 46 that requires a notice to be | 
served along with the copy of the agreement. I have no doubt that * 
itis convenient to do so. But the statute does not make it obli- 
gatory and the form of the notice in this case did not tell the tenant 
that he'Would lose his rights if he did noteexecute before a particu- 
lar date but informed him that he should execute the agreement 

— and that if he had any objection he could submit it to the Court. 
He dif not make any objection nor did*he submit any to the Court. 
The notice is not shown to have been issued under a statutory obli- 
gation and'the tenant had his three months and the suit was not 
instituted until after the expiration of that time. In this case, there 
seems to me to have been a perfectly good tender of the agreement 
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v 
as mentioned iri fhe section and, the tenant not having availed him- 
self of that, . the plaintiff was entitled to institute the suit. I think 
the decision of the learned District Judge must be set aside i in this 
respect. p ô i 

Then, as regards the cross appeal. "(That was not disposed of 
by the learned Judge of the lower. appellate Court because he 
thought that the point which he had decided although purely tech- 
nical was sufficient to dispose of the whole case. As regards the 
Actual service of what is called.in the statute the agreement, that is, 
the proposed agreement, on the tenant, the fact that there was such 
a service has been adjudicated on. The case was decided against 
the plaintiff on the grounds, first, that the so-called original had not 
been served and, secondly, that the notice that accompanied the 
original was not in accordance with the terms of the statute. I have 
already dealt with these points. First of all, the docurfent served 
on the tenant was just as much an original as any other copy, and, . 
geondly, no notice under the terms of the statute was necessary. ° 
Hover, those points have been adjudicated on between the parties 
and you cannot have the- same points argued in the cross-appeal 
as m the appeal. 

But another point has not been adjudicated on and that is as 
to whether the defendants are non-occupancy raiyats because Section 
46 of the Bengal Tenancy Act only applies if the landlord establishes 
that the ¢enants are raiyats with eion-occupancy rights. That 
point has not been decided and the case must go back to the Court 
of appeal below to have the rest of the cross-appeal decided as to 
whether or not the defend&nts are non-occupancy raiyats. If the 
learned Judge decides that they are non-pecupancy raiyats then he 
must proceed to settle the fair and equitable rent under the other 
provisions of section :46 of the Bengal Tenancy Act. *If, on the 
other hand, the Judge finds that the defendants are raiyats with rights 


eof occupancy, then the other part of the case which has been kept in 


abeyance— what exactly that means I do not know—will be disposed of, 

The preserit appeal is, therefore, allowed with costs both in this 
Court and the lower Cours, and the case is sent back to the'Court 
of appeal below with the above remarks. 


Shamsul Huda, J.—I agree. 
A, N, R. C o dedi Appeal allowed : Case sent back. 


( 
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Before Sir. Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachcroft. : 
CHANDI CHARAN NATH AND ANOTHER 


* @ * e 7 


° SRIMATI SAMLA BIBI.* 


Kjechment— Under-riiyat— Bengal Tenancy Act ( VIII of 1585), Sees. 49(05, 85(2) 
Lease, construction of— Yearly lease-—~Notice—Estoppel—Pleading—Perma- 
ment under -raiyati lease— Valid, if between grantor and grantee. 

Per Mookerjee, 7 :—It is of the very essence of an annual tenancy that it 
ik terminable by the landlord on notice to quit. Ordinarily the landlord has 
to give a six months, notice ending with a year of the tenancy, but in the case of 
agricultural tenancies, as in the case of under-raiyati tenancies, the provision for 
notice is to be found in section 49 of the Bengal Tenancy Act. That section 
contemplate#two classes of cases, namely, first, where an under-raiyat holds 
under a written lease for a specified term, and, secondly, where an under.raiyat 
holds either without a written lease or under a written lease which is not for a 
specified term, . 

" Section 49 of the Bengal Tenancy Act prescribes no form of notice nor bas if 
given any indication &s to the length of notice: Zarif/ullaà v. Benode Bekarg (1) 
seferred to, , a 

On the 20th February, 1891, the plaintiff granted an under-raiyati lease to 
the defendant. The lease was not for any specified term, but was described as 
a karsana paita (yearly lease), The grantor stated that she had a raiyati interest 
in the land under a grant from her superior landlord, dated the 26th November, 
1888, and the grantor was enjoined to have an entry made in the survey and 
scttlement record that the grantor possessed a raiyati interest and the grantee 
himself a karsana right. On the 12th April, 1911, the plaintiff served a notice 
upon the defendant calling upon him to quit the land at the end of six months. 
On the 14th August, 19125 she instituted a suit to eject the defendant : 

Held, that the lease was not a permanent lease and was terminable by the 
plaintiff on notice to quit undemsection 49 (b) of the Bengal Tenancy Act; that 
the tenant was bofind to quit on the 13th April, 1912 and the plaintiff, at the 
date of the Idstitution of the suit, entitled to recover possession of the land from 
(he defendant. 

Per Beackeroft, J : If a raiyat giving a permanent sub-lease in contravention 
of the provisions of section 85{2) of the Bengal Tenancy Act, has induced bis 
lessee to accept it on the faith of a representation that his own status was such. 
as to validate such a sub-lease, he will not afterwards be allowed to prove in & 
suit against his lessee that his status was other*than it was in the first instance 
represented to be. 

It was absolutely necessary to plead estoppel if it is intended to rely on it. 

* Lefters Patent Appeal No. 85 of 1916, against the decision of Mr. Tustice 
Newbould, dated the 27th March, 1916, in Appeal from Appellate Decree 
No, 3069 of 1914, against the decree of Babu Sukumar Bhatta chasjee, Subordinate 


Judge, 1st Court, of Chittagong, dated the 17th July, 1914, reversing that of 
Babu Hiralal Mukerjee, Munsiff, 1st Court, at Satkania, dated the roth June, 


19136 : 
(1) (1913) 17 C. W. N. 932. 
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, Estoppel by tepresentatiort only arises when the representation is as to a 
matter of fact. 


À document creating an under-raiyati lease cannot be gWwen in evidence, if 
the lease is for more tan 9 years, whether the document, has been registered or 
not, and the lease 1s void. The grantor or = pegson claiming from bim, can 
question tbe validity of the lease and it is not “operative against him. 

Cases on the point reviewed, 


Appeal by the Defendants. 

Suit for ejectment. 

The Court of first instance dismissed the suit on the ground that 
. the tenancy was permanent and was valid and operative as between 
grantor and grantee. Upon appeal, it was held that a permanent 
lease registered in contravention of section 85 (2) of the Bengal 
: Tenancy Act, was of no effect, and that the defendant was conse- : 
quently Hable to be ejected on service of notice to ‘quit. The suit 
was accordingly decreed and that decree was affirmed eon second 
appeal by the following judgment of : 

Newbould. J.—This appeal arises out of a suit brought by a 
ealyat to eject an under-raiyat. The raiyat had grénted the under- 
raiyat Spermanent lease which was registered in contravention of 
the provisions of section 85 of the Bengal Tenancy, Act. It is found 

that the notice to quit had been duly served and the plaintiff has 
been granted a decree. In my opinion, the law is now quitt clear 
that $uch a lease is invalid for all purposes and no question of 
estoppel can arise. As regards the question of estoppel, I may 
quote the remarks of Carnduff, J in the case of Zelam Pramanik v. 
Adu Sheikh (1) :—* The doctrine of'estoppel cannot, ıt seems to be 
well-settled, be invoked or applied so as to defeat the provisions 
of a statute; and, therefore, 1 must hold that the learned Sub- 
ordinate Judge was right in finding that® the plaintig’s sub-lease 
was worthless as the foundation of the title he had set up.” On 
behalf of the defendant appellant, it is contended that, though 
he cannot rely on the sub-lease,~he can prove his tenancy ali- 
. undi and, in reliance of this contention, the decision of this Court, 
in the case of Gonesh Mondol v. Thanda Namasudrani (2) is cited. 
The judgment in this case will be found at p. 35r of the dhird 
Edition of S. C. Sen's Bengal Tenancy Act. Though an under- 
raiyat may be able to prove a tenancy apart from the written 
instrument, he cannot p.ove a permanent tenancy, singe section 85 
of the Bengal Tenancy Act is a bar to the creation of such a tenancy 
by a raiyat in ffvour of an under-raiyat. It is further contended 
that the lower appellate Court has not decided the other plea raised 

(1) (1913) 17 C. W. N, 468 (471). (2) (1914) 24 C. L, J. 539. * 


` 
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by the defendant at the trial, namely, that the plaintiff was a tenure- 
holder and that the land in suit was the defendants homestead 
land. These points were decided against the defendant by the 
Court of firstfinstance. If fhe defendant wished to question them, 
he should hae done so before the lower appellate Court in support- 
ing the Munsiff's decree. Iam not willing to remand the case at 
this stage for a determination of these points. 

The appeal fails and is dismissed with costs. 

Against this decision, the defendant appealed under clause 15 
of the Letters Patent. ` 

Babu Probddh Kumar Das for the Appellant. 

Babs Chandrasekhar Sen for the Respondent. (0 GAY, 

The jutigments of the Court were as follows : 


Mooker| ea, J.— This is an appeal under clause 1 5 of the Letters 
Patent from the judgment of Mr. Justice Newbould in a suit for 
éjectment On the zoth February, 1891 the plaintiff granted am 
under-raiyati leasé to the defendant. The lease was not foremy 
specified term, but was described as a karsana patta (yearly lease). 
The grantor stated that she had a raiyati interest in the land 
under a grant from her superior landlord, dated the 26th Novem- 
ber, 1888 and the grantee was enjoined to have an entry made 


in the survey and settlement record that the grantor possessed , 


a raiyati right and the grantee himself a karsana right. On she rath 
April, 1911, the plaintiff served a notice upon the defendant calling 
upon him to quit the land at the end of six months. On the r4th 
. August, 19-2, she instituted the present suf to eject the defendant 
who had not left the land inspite of the notice to quit. The Court 
of first instance dismissed the suit on the ground that the tenancy 
was permanefit and was valid and operative as between grantor and 
grantee. Upon appeal, the Subordinate Judge held that a perma- 
nent lease, registered in contravention of section 85 (2) of the 


Bengal Tenancy Act, was of no effect, and that the defendant was - 


consequently liable to be ejected on service of notice to quit. The 
suit was "accordingly decreed and that learee has been affirmed by 
Mr. Justice Newbould. 

On a perusal of the lease, it is obvious to me that it was not 
intended* to be and is in no sense a permanent lease. It is through- 
out described as a lease from year to year. The case appears to 
have been argued in the Courts below on the erroneous assumption 
that it was a permanent lease, because the interest was treated as 
heritable. No question, consequently, arises whether & permanent 
lease registered in contravention of section 85 (2) of she Benfal 
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Civ, Tenancy Act $ ineffectual for all purposes between grantor and 
1917. grantee, —a question which has led to some divergence of judicial 
Choad: opinion in this Court ; nor is it necessary to consider the, question 

v. of the applicability of the doctrine of estoppel to this casé, for here 
Samla Bibi, 


pee both the parties knew and stated explicitly that’ the grantor was & 
al J. taiyat: Bamandas v. Nilyadhad (1) If then, we assume that 
the lease was operative “between lessor and lessee, obviously this 
furnishes no answer to the claim for ejectment, for it is of the very 
essencé of an annual tenancy that itis terminable by the landlord 
on notice to quit. Ordinarily the landlord has to give a six months’ e 
notice ending with a year of the tenancy, but in the case of agri- 
cultural tenancies of the description now before me the provision 
for notice is tô be found in section 49 of the Bengal Tengpcy Act . ° 
That section contemplates two classes of cases, namely, first, where 
an under-raiyat holds under a written lease for a specifi&d term, and, 
secondly, where an under-raiyat hclds either without a written lease 
œ under a written lease which is not for a specified term : Raj Kumar? 
rkatulla (2). The defendant is an under-ratyat of the second 
kaa ae . Mahendra v. Parbutty (3) ; Komaruddi v. Sreenath (4) :* 
Idu Gast v. Chindrakali (s). The lndlord has complied with the 
~ requirements of section 49 (b). The notice was served just before 
the expiry of 1272 M.S. ; the tenant was bound to quit by the end 
of 1273, that is, on the 13th April, 1912, and the suit was instituted 
some months later. The only possible objection which can be taken . 
to the notice is that it called upon the tenant to quit at the end of six 
months from the' date of its service; but as poipted by Jenkins, C. J. 
in Harifullah v. Benode *Behary (6), section 49 prescribes no form 
e of notice nor has it given any indication ag to the length of notice, 
and the Chief Justice added that it would be deplorable to introduce 
into matters of this kind the intricacies of English law as prevail- 
ing in the Presidency towns. The under-raiyat is protected from 
* ejectment until the end of the agricultural year in which a, notice to 
a quit is served upon him by his landlord and this indicates the time 
when it becomes obligatory upon him to leave I am of opinion 
that the tenancy in this case was terminable, was, in fact an@ in law, 
-validly terminated by a notice under section 49 (b), and, the 
plaintiff was, at the date of the institution of the suit, entitled to 
recover possession of the land from the defendant. - e if 
The appegl must accordingly be dismissed with costs. 


(1) (1916) 24 C. L. J. 541 ; 20 C. W. N. 1340. 
(3) (1911) I. L. R. 39 Calc. 278 (383) ; 14 C. L. J. 407 : 16 C. W. N. 6. 


(3) (1903) 8 C. W. N. 136. (4) (1903) 8 C. W. N. 136. ô 
(5) (1903) 8 C. W N. 139. (6) (1913) 17 C. W, N. 932 
€ 
: * 
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' Beachoroft, J:—The plaintiff in this suit sued ta eject the defen- Civir. 
dant from certain land. She alleged that her status was that ofa 1917. 
raiyat, that she gave the defendant a lease of the and in suit, that Chandi 


the lease could not confer a permanent right on defendant or in fact 
any right fof a period exceeding nine years, and that on the expiry 
of the nine Years she served defendant with a notice to quit. The 
defence was that the lease was a permanent one, that the Bengal 
Tenancy Act did not apply and that no notice was served. 
The Munsiff held that the Bengal Tenancy Act applied and that 
. notice was served. But as the lease contained provisions for devolu- 
tion by inheritance he considered it would be inequitable to allow the 
plaintiff to recede from the terms of the contract made by her and 
dismissed the suit. : 
On appeal the findings of the Munsiff as to service of noticeand e 
as to the apglicability of the Bengal Tenancy Act were not disputed. 
The Subordinate Judge also upheld the view that the fa/fa in terms 
“created a permanent tenancy. But he considered himself bound by 
certain decision of this Court to hold that the 2a//a could n be 
e given in evidence and that the lease could not be proved Wy oral 
evidence. He therefore decreed the suit. |, It may here be noted 
that even if there had been a finding as to a tenancy created other- 
wise than by the pasia, it would have been of no avail to the defend- 
ant in view of the finding as to the service of notice. 


On appeal to this Court the,decree of the Subordinate Judge was 


upheld by Newbould, J., and the present appeal is against that 
learned’ Judge’s decision. 


v, 
Samla Bibi. 


a F 


Before Newbould, J , the appeal appears to have been argued on 
the’ footing that the sub-legse granted by the plaintiff was a perma- ., 
nent one and before us also it was argued by both sides on that 
supposition. That being so I propose to deal with the matter as if 
the sub-lease in terms purportéd to create a permanant tenancy. 


The Position then is that the plaintiff, who is a raiyat, having" 
given the defendant a sub-lease for a period exceeding nine years has 
succeeded in ejecting him on the plea that the lease cannot be valid 


fora period exceeding nine years. ki < ; 


The main argument that has been addressed to us is that the 
plaintiff was estopped from denying that'her status was such as to 
make her competent to grant the lease. A second point taken is e 
that section 85(2) of the Bengal Tenancy Act was eflacted for the 
benefit of the landlord, and therefore no one but the landlord of the 
raifat could question the validity of the sub-lease, 
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It will theréfore be necessary to deal with the two questions of 
estoppel and of the scope of section 85 (2). a 
In regard to section 8s(2) two views have been taken, „one that 
it was enacted for the benefit of the superiar landlord ang. therefore 
no one else can question the validity of a lease fora period ex- 
ceeding nine years, and certainly not the raiyat, who has granted the 
lease, who will be estopped from doing so, the other that whether 
the intention of the legislature was to protect only the landlord or 
not—and the view has been expressed that it was intended also to 
protect the raiyat,—the section is framed in such wide terms as to 
make a lease for a period exceeding nine years absolutely invalid. 
That the raiyatis not estopped from denying validity of such a 
lease has been held in more than one case in this Court. In@he case 
of Fasai Shekh v. Keramuddt Shekh (Ù, the question was directly 
raised and answered in the negative. That was a case between the 
purchaser in execution of a money-decree of fhe right, title and 
interest of the raiyat, and the sub-lessee. The purchaser would be 
Doun by the same estoppel as the original raiyat. It was held 
that no" question of estoppel arose, because the plaintiff (the pur- 
chaser) was not bound by a sub-lease void in law and which his pre- 
decessor in interest was not empowered to grant. The report does 
not set out the nature of the arguments advanced on the question 
of estoppel, but the decision would appear to rest on the principle 
that there ean be no estoppel against aestatute, which was the ground 
on which the argument of estoppel was again rejected in th» case of 
Telam Pramanik v. Adu Sheikh (2), This was a case between two 
persons both of whom had permanent sub-leases from the same 
raiyat, the defendants being later in point o$ time. The defendant 
was in possession and pleaded the invalidity of plaintiff’ title under 
the permanent lease. Ifthe doctrine of estoppel would have pre- 
vented this plea from the raiyat, who granted the sub-lease to defend- 
amt, it would also have prevented the defendant from raising the 
plea, and it was accordingly argued that the raiyat could not have ' 
raised the plea. This argument was rejected. In the case of Manik 
Borai v. Bani Charan Mandal (3), it was hinted, though it was not 
necessary to decide the point, that the principle that there could be 
no estoppel against a statute might defeat a plea of estoppel as (be 
tween the grantor and grantee. ° 
In the case of Zelam Pramanik v. Adu Sheikh (2), the question 
of estoppel was certainly not argued in the form in which it is now 
(1) (1902) 6 C. W. N. 916. (2) (1913) 1? C W N. 468 (471 ! e 
(3) (1910) 13 C. L. J. 649. 
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put forward, and possibly in the earliar case cited it may have been SIS 
"based on the prineiple tbat a grantor may not derogate from his 1917. 
own grant. ‘ Chandi 


The argument in the pfésené case is based on the doctrine of Samla Bibi. 
estoppel by «epresentation. It is that the plaintiff having represented 
herself to hold a status which would enable her to grant a permanent 
lease she cannot be allowed to turn round and say that her 
status was other than that represented. In support of the argument 
reliance was placed on the case of Bamandas Bhattacharyya v. 
° Nilmadhab Saka (1). In that case the lessee endeavoured to estab- 
‘lish the position that his lessor was not a tenure-holder as the lease 
indicated, but an occupancy raiyat and therefore that the lease was 
void-und@ section 85 of the Bengal Tenancy Act. Thatis thecon-  * 
verse case*to the present. It was held that the lessee having got 
possession from his lessor was estopped from denying the validity of 

his lessor's title. That decision cannot help the appellant in thg 
present case.  ,Landlord's estoppel and tenant’s estoppel Are” 
based on entirely different considerations. Itis also open toques- 

‘tion whether the rest of the judgment can be regarded as an author- 

ity in favour of the appellant. For having decided the question of 
estoppel, which was enough to dispose of the appeal, except as 
regarded the question of damages, the learned Judges proceeded 

to support their conclusion by argument based on the converge case, 

in which they assumed the very point which is now under discus- 

sion. They then referred to a number of cases dealing with the . 
construction of sectiort 85 of the Bengal Tegancy Act and remarked 
that as between the grantor and grantee the rule of estoppel applies e 
when the elements essential to attract its operation are proved to 
exist. At the proposition expressed in those terms it is impossible to 
cavil, no authority is required to support it. The question is what 
are the elements essential to attract its operation. 


Beacheroft, f- 


It was not however necessary in my opinion for the appellant 
to invoke the support of this case to establish a well-settled propo- 
sition. «f he required an authority it wquld have been sufficient 
to quote the words of Lord Selborne, L. C., in Citizen’ Bank of 
Louisiana v. First National Bank of New Orleans (2); a8 to repre- 
sentatiogs being treated as true if another person relying on them 
has altered his situation. And subject to any question as to admis- 
sibility in evidence by reason of the registration law, I have no doubt 


(1) (1916) 24 C. L. J. 541 y 20 C. W. N. 1340: 
(2) (1873) 14 R. 6 E. and T. App. 352. > 
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Civil. that if it be found as a fact that a raiyat giving ad permanent sub- 
1917. . lease in contraventgon of the provision of section 85/2) has induced 
aed his lessee to accept it on the faith of a representation that his own 
a à a 
p. status was such as to validate such a sultlease, he wile not after- 
Samla Bibi. wards be sllowed to prove in a suit against his lessee that his status 


Beacheroft, J. was other than it was in the first in$tance represented to be. As to 
the doctrine I have no doubt, as to its application to the present case 
there is considerable difficulty. 


In the first place, the estoppel was not pleaded in the written . 
statement. One reason possibly is that the defence taken to the ~- 
plaintiff's claim that the lease was not valid for more than nine years - 
was thal the Bengal Tenancy Act did not apply. It is absolutely 
necessary to plead estoppel if it is intended to rely op it. This ts 
not a techincal rule of pleading, but a matter of substance. For if 
estoppel is pleaded it may be possible for the ether side to show 
dit there could be no estoppel, the real facts being known. It was * 
parttwiarly necessary that the plea should be taken in this case 
for the document itself raises a doubt as to the grantor's competency e 
lo grant a permanent lease. 


. As a necessary consequence of the absence of the plea, there is 
no finding and presumably no evidence that such a representation 
as indicated above was made and relied on. Nor are we told even 
now whafis the representation whieh was made as to plaintiff's 
status. It is said the representation is made in the document itself, 
It does not necessarily follow that it was onthe faith ofthatstatement 
that the sub-lessee accepted the lease. In fact the representation must" 
have been made before the document was drafted, but if any was 
made, which considering the general knowledge that'Nillagers have 
of each other's affairs cannot be predicated asa matter of certainty, 
it is a reasonable assumption in favour of the appellant that the 

? statement in the document is identical with the representagon ‘made 
and accepted. Now what is the representation contained in the 
document? The whole document has not been translated for us, 
but a portion has, and tMat portion contains a passage whiffh indi- 
cates the representation. It runs "In the survey record you should 
record my right as raiyati and your as karsana,” i.e. the plaintiff was 

. making it clear that her status was that of a raiyat. New ordinarily 
a raiyat canmot give a sub-lease for more than nine years, but there 
is one class of raiyats, which is not subject to the bar, vfs., raiyats 
holding at fixed rates. lt has been held that such raiyats, coming 

under section 18 of the Bengal Tenancy Act, are not subject to the 


N 
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provisions of section 85. In fact that decision was given long after 
the sub-lease in quesÉon, at the date of which the question was an 
open one. BEaiyats holding at fixed rates are a small and excep- 
tional class. -What we have fhen at most is that the status of the 
plaintiff was said in the document to*be that of a class the members 
of which could only in exceptional cases grant permanent sub-leases 
while the large majority of the class were subject to the provisions 
of section 85. o 


, Estoppel by representation only arises when the representation is 
as to a matter of fact. It can therefore only be effectively pleaded 
in this case if we can say that the plaintiff represented herself to be 
a raiyat at fixed rates, and the defendant believing that representation 
was thereby" induced to take the permanent lease, On the facts 
before us it iS' impossible to assume that she made any such repre- 
sentation. That being,so the appellants argument based 'on 
estoppel, in my opinion, fails. * 

There remains the other question whether the raiyat, the gran 
ofe the lease, can avail himself of the bar created by section 85'(2). 
In the case of Zamandas Bhattacharyya v. Nilmadhab Saha (1), a 
number of cases bearing on section 85 were quoted as affirming the 
"view that lease granted in contravention of section 85 was opera- 
tive as between grantor and grantee. The list given is not exhaus- 
tive, as will appear fron?a referencg to the reports of some «f the 
cases cited and with all respect to the learned Judges I venture to 
question the accuracy of the conclusion which they drew from the 
cases cited. There are the following cases*in connection with sec- 
tion 85, in chronological order :— 


Srikant Mantlal v. Saroda Kant Mondal(2) , Gopal v. Eshan (3) ; 
Madan v. Jaki (4); Fasel Shekh v. Keramuddi Shekh (5) ; Ramgati 
Mandal v. Syama Charan Dutt (6) ; and Ali Makamad v. Nayan 
Rafak (7) ;this case though decided in 1903 was not reported till 
1912; Basaratulla v. Kasirannessa (8); Bepin Behari v. Amrita 
Lal (9); Tamijuddi v. Ajgar (10); Manik Boraiv. Bani Charan (11) 
Arab Al. Rakimuddi (12); Abdul Karim e. Abdul Rahaman (13) ; 


(x) (1916) a4 C. L, J. 541 ; 20 C. W. N. 1340. 


(2) (1898) I. L, R. 26 Calc. 46. (3) (1901) I. L, R, 29 Calc. 148 
(4) (1902) 6 C. W., N. 377. (s) (1902) 6 C. W. N. 916. - 
(6) (1902) 6 C, W. N, 919. | (7) (1903) 15 C. L. J. 122, 

(8) (1906) 11 C. W. N. rgo. (9) (1908) 9 C. L. J. 76. 

(10) (1903) I. L. R. 36 Cale 256 ; 13 C. W. N. 183. 

(11) *1910) 13 C. L, J. 649. (12) (1911) 13 C. L, J. 656. 


(13) (1911). 13 C. Le Je 67a 5 16 C. W, Ne 618. i e 
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Jarip Khan v. Dorfa Bewa (1) ; Telam Pramanik v. Adu Sheikh (2) ; 
Mahim Chandra Dey v.. Baidya Nath Kapdli (3); Gonesh v. 
Thanda (4); Janaki . Nath x. Pradkasini (5) § ; and Zani Mia v. 
Basin Mia (6). sc e- 


(o 


Some of these cases were referred to by Carnduff, Jin the case ` 


of Telam Paramanich v. Adu Sheikh (2) and the learned Judge 
pointed out that those cases were not authorities -for the construc- 
tion of sub-section Qa) of section 85. And itis obvious that cases 
in which the question before the Judges was the effect to be placed, 
on other sub-sections of section’ 85 can be no authorities on the 
question before us, and if the learhed' Judges in those cases were 

led into making remarks referring to section 85 (2), such remarks 

can at most be obiter dicta. 


Four of the cases in the above list, vis, Gopal 9. Eshan (7); 


Madan v. Jaki (8); Bepin Behari v. Amrita Lal (9) ; and Arab Ak 
ef. Rahimuddi (10), which dealt with section 85(3) may therefore at 


onta pe eliminated from our consideration. 


e 
Then there is. a. class of cases in which the lease was for nine 


years only, but there was a covenant for renewal. In the 6th of the 


' above cases, Ali Mahammad v. Nayan Rajah (11), it was beld that * 


section 85 was not a bar as the lease was not for more than nine 
years. ‘That was followed in Lani Mia v. -Easin Mia (€). In 


Tamijuddi v. Afgar (12), also the lease was not one for more . 


than nine years and the contest was between the superior land- 
lord and the sub-lessem In that case thetefore the Judges did 
not have to consider the present question, wiz: the validity of 
a lease for more than nine years, wlfen raised as between the, 
grantor and granteé. These three cases may therefore. be elimin- 
ated. l 


In the first case on the list, Srtkanfa Mandal v. Saroda Kant 
Mandal (13), the Court decided. that a sub-lease for more than nine 
years was altogether void. The case was, however, between the 


. e 
(1) (1912) 16 C. L. J. 144 51 C. W. N. (9. 


(3) (1913) 17 C. W. N. 468 (471). (3) (1914) 21 C. L, J. 478: ; 
(4) (1914) 24 C. L. J. 539... 


(5) (1915) 22 C. L. J. 99; 19 C. W. N. 1077. | T 
(6) (1915) 40 C. W. N. 948. (7) (1601) I. L. R.' ag Cale, 148. 
(8) (1902) 6 C..W. N., 377. (9) (1908) 9.C..L, J. 76. > 

(10) (1911) 13 C, L. J, 656. (11) (1903) 15 C. L, J. 122. 

(12) (1903) L L. R. "36 Cale. 256 ; 13 C. W. N. 183. | ii 


(1g! (1898) I. L. R. 26 Cale. 46. t 


- 
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superior landlord and the sub-lessee and the Court had not to con- 


sider whether the*grantor could question the validity of the lease. 


Nor is the 17th case that of Janaki Nath y Probhasini (1), an 
authority ‘of the question before us. There the question arose between 
the purchaSer of a holding in execution of a rent decree, who is not 
a representative of the original raiyat, and the sub-lessee. It was 
pointed out that no consideration such as might apply between grant- 
or and grantee, applied to the case. 

This reduces tbe list of cases to which reference need be made to 
nine. In Fasel Shekh v. Keramuddi (2), the contest was between the 
sub-lessee and the successor in interest ofthe raiyat It was held 
that the permanent lease was altogether void in view of the express, 
provisions of section 85/2) and that the successor in interest of the 
grantor could question its validity. 

In Ramgatt v. Syama Charan (3), the contest was between the 
° superior landlord and the sub-lessee. In this case the superior land: 
lord was a raiyat; he gave a sub-lease, and his lessee again gave a 
sub-lease. As between the two lowest lessees section 35 would not 
_ apply, as it applies only to sub-leases by a raiyat. Butin order to 
ascertain the title of the lowest lessee the Court had to consider the 
validity of the permanent sub-lease granted by the raiyat and the 
learned Judges held, again at the instance of the grantof, that it was 
invalid. ° j . 

In Basaratulla v. Kasirannessa (4), the lease was for a period of 
nine years with a covenant for renewal. Ọn a suit to eject the sub- 
lessee after the expiry of the term of nine years, it was argued that 
the syb-lessee was prote@&ted by the covenant for renewal and that 
section 85(2) ‘could be enforced only on behalf of the superior land- 
lord. This argument was negatived by Geidt, J. 

In Manik Borai v. Bani Charan Mandal (5), the sub-lessee of 
the raiyat *had been dispossessed by some persons other than the 


granto: of the sub-leasc. 4 It is not stated under what title thesc per- . 


sons, cgimed, but in one passage in the judgment it is stated that 
the contest was between the under-taiyat (Le, the sub-lessee) and a 
trespasser who had no title, and it was therefore “unnecessary io 
consider whether the validity of a sub-lease granted by a raiyat in 
contravention of section 85 could be questioned by the grantor.” 


(1) (1915) a2 C. L. J. 99 3:19 C. W. N. 1077. 

(2) (1902) 6 C. W. N, 169. 

3) (1902) 6 C, W. N. 919. (4) (1906) 11 C. W. N. 199. 

(5) (1910) 13 C. L, J. 649. e 
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That being so the case is ‘not an authority for the question now be- 
fore us, for though i in another part of the judgment “here is an ex- 
pression of opinion that the question could only be raised, by the 
superior landlord, the case was disposed [of en the ground ethat “the 
plaintiff had a subsisting interest when the action was commenced." 


In Addul Karim v. Abdul Rakaman (1), the contest was between 
the raiyat and his lessee. It was held that the lease. was a perma- 
nent one and that the contract was valid in law, so far as the con- 
tracting parties were concerned. Carnduff, J., was a party to this 
decision and he subsequently in Zelam Pramanik v. Adu Sheikh (2), 
expressed the opinion that the case had been wrongly decided and 
that the authorities quoted in support of the proposition SIRE there- 
in wee in fact not authorities for the proposition. 7 


In /ari? Khan v. Dorfa Bewa (3), it was held that a esub-lease 
for'more than nine years, which had been registered in contraven- 
tion,of section 85(2) must be treated as not registered and that there 
was fore no proof of the title of the person who claimed under 
the Sub-l@ase. The effect of this decision was the same as the effect 
of Fasel Shekh v. Kesamuddi (4), and other cases on the same lines, 
viz, thata sub-lease for more than nine years is absolutely void. 
To the same effect was the case of Telam Pramanik v. Adu Sheikh 
(2), where the question was raised between the grantee and transferee 
of the grantor. 


e 

In Mahim Chandra Dey v. Baidya Nath Kapali (5), a case 
between the raiyat and his lessee it was held following Jari? v. 
Dorfa (3) and Zelam'v. Adu (2), that the lease was a nullity, and 
that acceptance of rent could not ratify a lease which was initially 
void. The learned Judges did not state whether they abproved. Or 
not of the view taken in the two cases cited ; this case therefore does 
not add to the authority of those cases. The only point worthy of 
ifbté is that one of the Judges, viz., Coxe, J. was a party to the deci- 
sion in Manik Borai v. Bani Charan Mandal (6), and if he intend- : 
ed to hold in the last mentioned case that fhe question of validity 
of the lease could not be raed as between grantor and grante, he 
had apparently modified his view in 1914. 


Gonesh v. Thanda (7) also does not lend authority either way. 


(1) (1911) :5 CL, J. 672; 16 C. W. N. 618. 


(2) (1913) 17 C. W. N. 468. i \ 

(3) (1912) 16 C. L. J. 1443.17 C. W. N. 59. EE 

(4) (1502) 6 C. W. N. 916. (5) (1914) 21 C. L. J. 478. i 
(6) (1810) 13 Coda J. 649. (7) (1914) 24 C. In J. 539. 
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Fletcher, J. pointed out that there were two classes of cases, one in 


which the sub-lessee was precluded “from proving his lease as exem- 
plified by Jarh v Dorfa (1), and one in whigh he was able to rely 
on possession to prove his tenancy independently . of his lease, as 
exemplified by Manik Borat v. Bani Charan Mandal (2). He had 
to see whether the facts of the case before him brought it within 
the first or the second class, and finding to e within the latter, he 
considered the decision réferred to hdd to „bef followed.’ This’ case 
is not an authority for the proposition that the raiyat-cannot ques. 
tion the validity of the sub-lease. Á 


The result of the cases appears to,be this. The document crédt- 


ing the lease cannot be given in evidence, 1f the lease is for more 
than nine years, whether the document has been registered or not, 


and ffe lease is void. This is undisputed, with this exception that e 
the least may perhaps be operative as against the grantoror a person 


claiming title from him. As to this point four different Judges in four. 
cases, Fase? Shekh v. Keramuddi (3) ; Ramenit v. Syama Charan (4); 
Basaratulla v. Kastrannessa (5); and Telam Pramanik v. "Adu 
Sheikh (6) have held that the grantor or a person claimingMfo rom him 
can question the validity of the lease and that it is not operative 
against him. In only one case, Abdul Karim v. Abdul Rahaman (7), 
in which it has been necessary to decide the point has the con- 
trary been held and one of the Judges who took part in that deci- 
sion subsequently took precisely the opposite view. 


The authorities therefore pointto this that the validity of the 
lease can be qtiestioned by the grantor, and that this view should 
have been taken is not surprising when o use the words of Jenkins, 
C. J. (8) "the Legislature saw fit to carry out the particular purposes 
indicated in sub-section (2) by a provision which must of necessity 
have been of universal application. dn forbidding registration it 
forbade for all purposes the production of that document as evidence 
and withheld from it any ability to affect immovable property" 
And though the Act has been extenSively amended since three out 
of the four cases, to which I have just referred, were decided, sec- 
tiom85 has remained untouched. 


I regret that I am compelled to take a view, which allows a man 


(1) (1912) 16 C. L. f. 144 1 17 C. W. N, 59. 
*(2) (1919) 13 C. L. J. 649 

(3) (15902) 6 C. W. N. 916, (4) (1902) 6 C. W. N. 9t9. 
(5) (1996) 11 C. W. N. 191, (6) (1913) 17 C. W. N, 468, 
(7) (1911) 15 C. la. J. 672 ; 16 C. W. N, 618, 


œ  ($) (1912) 16 C. Ta J. 144 (148) ; 17 C. W. N, 59 (62). 
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to,profit by violating his own pontract. 


[Vor. XXVII. 


"`The view may be thken fat 


a person deserves nd sympathy, who taking a lease for :more than. 
nine years, with his eyes open deliberately attemptg to evade the 
law. The knowledge. that he may be penalised by his grantor is . 
perhaps the bes‘ deterrent, though it is nat cgnducive to honesty to, 
permit advantage to be taken, of an evasion of the law by one who 
has himself been a party to.it., However the statute is so "worded 
that in, my opinion the conclusion to which I have come cannot be - 
avoided. I therefore agree thát the appeal should, be dismissed . 


with costs. 
A. T, Me, 


Appeal dismissed. 
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APPELLATE GRIMINAL. 


Before Sir Lantliot Sanderson, Knight, Chief Justice, and Mr. 
; Justice Beacheroft. 
E KH FOONG CRIMINAL, 


i 7. 1918. 
bread 


e—~ EMPEROR.* May 15, 16, 27, 
RN — 
Evidence, adwiissibility of — Statements fo Exc, Officer —Boidence Act (I of 
1673), Sec. 30— Confessions— Criminal Procedure Code (Act V ef 1898), è 
* Sec. 562. 


Statements made by accused before an Excise Officer, are admissible In 
evidence. 


. When mgre persons than one are being tried jointly for the same offencd, 
and a confession made by one of such persons affecting himself and some other 
of such persons is proved, it may be taken into consideration as against such 
other person as well as agaipat the person who makes such conten: 

* For the purpose of seeing whether statements made by the accused are cone 
fessions or not, it is efsential, first of all, to consider the nature of the ofpnce 
with whith the accused had been charged or were likely to be charged. The 
second matter is that the whole of the statements must be read for the purpose 
of seeing whether in the opinion of the Court they are confessions or not. 

It is the duty of the Presidency Magistrate in a case which comes within ý 
section 362 of the Code of Criminal Procedure to take a note of all the material 

facts, whether they appear in the course of the examination.in-chief or in the 
course of cross-examination. . ii 


Appeal under section 410 of the Code of Criminal Procedure, 


The Appellant was*charged along with two others with an offence 
under section 9 clauses (c) and (d) of the Opium Act of 1878, and 
sentenced to one year's rigofous imprisonment. - 


£F 


The material facts appear from the judgment. 


Messrs. C. R. Das and C. C. Das, Babus Atulya Charan Bose 
and JVarayqn Chandra Kar for the Appellant. = 


x? 


` Mr. Gibbons ( Advocate General) and Babus Dasarathi Sanyal, . 


Ram Taran Chatterjee and Gyan Chandra Guha for the Crown. 
Hh a 


The judgments of the Court were as follows : 


Sanderson, C. J.—This is an appeal by Ah Foong Chinaman, May, 17. - 
who was charged along with two others with an alleged offence — . 777 
under section 9 clauses (c) and (d) of the Opium Act of 1878. The 
appellant was called the third accused in the trial Court. - 


* eCriminal Appeal No. 138 of 1918, yo the order of D. Swinhoe Esq. iE 
Presi dency Magistrate of Calcutta, dated the 1st March, 1918. 
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The facts Of this case may be shortly stated as follows: The 

Excise Officers apparently had got information about a contemplated 
dealing with some opium : and having engaged two taxi cabs they 
proceeded to a place called Ghusuri and having stopped at a 
certain place near the Durga they waited ; and, presently another 
taxi cab drove up, and the Excise Officers ran out and seized the 
persons who were in that taxi cab—one was the first accused who 
was sitting inside the taxi cab ; the other was the second accused 
who was the driver of the taxi cab; they then found inside the - 
taxi cab three gunny bags ——the first accused was sitting in the 
cab with his feet either on or'over the bags: the bags were taken 
out and opened in the presence of the first and the second accused, 
“as I understand the evidence on the record, and theygjvere found 
“to contain opium ; it appears that the total amount pf the opium 
was about 52 seers. I ought, perhaps, to have statdd that this was 
on the 14th of November 1917, and the titné the taxi cab drove 

* up near the Durga at Ghusuri was, according to the evidence 'of 
ns Inspector of Excise, about rò o'clock at night. ; 


The first and the second accused made satementi to the excise 
officers. 

The first accused, € to the evidence of the Inspector of 
Excise, said "he was at New market that evening and was called 
by a Chinaman to a house, he said he could point out. He went 
with the Chinaman to the house And saw two other coolies there. 
This Chinaman gave these three bags to the three coolies and 
asked the first accused, and the other two-ecoolies to go to Free 
School Street with the Chinaman. When they all got there they 
found the taxi car waiting there. Und$r instruction of the China: 
man they put the bags into the car and the first accused was asked 
to go' in this taxi and he did so and came to Ghusuri. The second 
accused stated that he was at Free School Street at 8 P.M.,' where 
Chinaman came with 3 coolies and asked him to takes the bags to 
Ghusuri with this cooly, the first accused. Both accused said they 
would point out the Chinaman. The second. accused also stated 
that the Chinaman said that on his return from Ghusurf the cooly 
would point out the Chinaman's house who would pay the fare &c;" 
It was stated in the evidence that the cooly was wearing clothes—I 
think he was wearing a dhuli and a shirt, and learned counsel 
describes lim as dressed like a Babu. The first and the second 
accused were arrested and they were taken by the Excise Officers 
toa place, No. 5 Alimuddin Street where the opium was deposited 
and placed under lock and key for safety. Then the following 


| 
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facts may be taken from the Inspectors evidence: *“Then we all 
with the accused wegt to Chandney. The first accused showed us 
the way. Then he took us to Temple Street and asked to stop the 
car there. Then he took uso Gumgar Lane"—[Gnumgar Lane is a 
lane which runs at right angles with Temple Street and seems to 
connect with Temple Street on the soutb and Chandni Cbak Street 
on the north]— and pointed out a house. We had got out of the 
car in Temple Street. Petty Officer Ram N. Lal went with the 
two accused and stood near the door of 2 Gumgar Lane"—That is 
æ house on the east side of the -Gumgar Lane, not very far from 
the southern end of the Gumgar Lane—“I with sub-Inspector B. C. 
Banerjee stood about 3 or 4 yards from the door. After a minute 
` or two the third accused (i.e. the present appellant) opened the door. 
No one called out. The car was 12 or r5 yards from the door 
of No. 2, and 4 or 6 yards from a room in that house. The third 
accused opened the sudder door of 2 Gumgar Lane and said in 
Hindusthani “Pakunchaya”—“which has been translated by the 
assistance of the learned counsel at the bar and also with the help 
of my learned brother to mean ‘Have you caused it to arrive’: or, 
it may mean, ‘have you got there and have you come back’, “The 
first and the second accused were in front of the door and he 
addressed them. Thereupon, Ram N. Lal arrested him. I went 
up and saw the third accused drop some papers which he had in 
his hand. I picked them up. They were 1 note of Rs. 100 md ro 
of Rs. 10 notes. Rs. 200 notes altogether.......We took all the 
accused inside No. 2 and searched it but found nothing”: I do not 
think I need read the cross examination ex€ept this, "We passed 
ahead of Gumgar Lane andg stopped a few paces to the east of it. 
The Chinaman's house is to the /e/f in Gumgar Lane entering from 
Temple Streef'—that I think must be a mistake and must be to the 
right side as you enter from Temple Street —'"The first two accused 
came up with Ram Narain and almost immediately the third 
accused, the Chinaman, appeared. He was arrested as soon as 
he said ‘Pakunchaya.’ The two accused never knocked at the door 
before théthird accused came. The third accused denied. the 
whole thing. M. Ebrahim gave his address as 7 Chandney Chawk. 
He attended Court with subpoena on the 16th November. There 
are no Windows on the Temple Street side of the Chinaman’s 
house.” , 

Now, those are the facts. The evidence of the ipet is 
: corroborated by the Sub-Inspector and also by Ram Narain Lal. 


Then came a witness whose evidence has been the subject ot 
+ 
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CRIMINAL. comment by the learned counsel for the appellant and by the 
1918. learned Advocate-General. It is not long, andè I propose to read 
Ah Foong it "My name is Mahammad Ibrahim: I am by occupation Hide 
Broker. My maternal uncle lives ate 1 Gumgur lane. I know 
uen 


3rd. accused. He lives at No. 2 opposite my uncle's house. I have 
Sanderson, C. 7. known 3rd. accused for 5 or 6 months. I remember the day the 
mE Inspector arrested 3rd. accused about 2 months ago. But the 
Inspector and Sub-Inspector were not dressed as they are now. 

" : I saw the motor later. About 7-30 or 8 P;:M., as I stepped out of 
my house on the same night of the arrest, I saw the 3rd. accused 

with three coolies, one of them the 1st. accused coming out of the 

3rd. accused’s house. All three coolies had baskets in their heads, 

each basket containing a bag of this colour and tiedglike this. 

(Exs. Ito III). "They went to yards Temple Street hospital. I told 

this Inspector about that at about t2 P. M. At that time I saw two 

o motor cars. This was after I had returned from the Dewali Mela 

e “and was purchasing cigarettes from a Panuallah. I then saw two 

mbtor cars and the accused in custody and I enquired what was 

the matter. I was told opium had been seized at Ghusuri. “I 

asked, was itin gunny bags. The Inspector asked how I knew 

mete that: then I made the statement above-mentioned to him." The 
cross-examination is as follows: “I get commission for sales from 
employer Keramah. I don’t keep accounts. I live with my uncle. 
The nfotor was to the east of tlte lane.” The cross-examination 
commenced on the 7th of February and was continued on the 8th— 
“All coolies do not have baskets. I had no talk ever with these 
accused. The Mela lasted 3 days. I was going off and on all 
three days.” There were -four sentendes taken down on the first 





day of the cross-examination and four sentences oh fhe “second day 


i of the cross-examination--that is the whole of the record of the 
E cross-examination. : 
a ° I think I have stated all the facts upon which the» prosecution 


relies. JI should also refer to the fact that *when the Excise 
Officers went to Gumgar Lane on this night, one of the important 
points was that the thir@ accused came out without anf’summons 
as if he were expecting the return of the first and the second 
accused and that he had in his hand notes which amounted to 
Rs. 200; and, addressing the first and the second accused he 
immediately said ‘Pakunchaya.’ The third accused was arrested and 
he was subsequently charged with the offence to which I have 
referred ; the three accused were tried jointly for the alleged offence 
| before the learned Magistrate. The tst, accused was convicted, the 


e 
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and. was acquitted, the 3rd. accused was convicted And he alone has 
appealed to this Court. The rst accused was sentenced to 6 months’ 


* a * t . 
rigorous inprisonment and the appellant was sentenced to one years 


rigorous imprisonment, = 

Now, there have been several points raised in this case on 
behalf of the appellant, with which I must deal--some of which, 
in my judgment are not good ones, and some of which are good. 

The learned Magistrate has relied to a large extent upon the 
statements made by the first and the second accused as being 
matters which he was entitled to take into consideration as against 
the third accused, the appellant in this case. He has also relied 
upon the evidence of the 4th prosecution witness, M. Ebrahim. 

The first important ground upon which the learned counsel 
for the ,appellant has relied is that the learned Magistrate was 
wrong in t£king into consideration the statements of the first two 
accused against the ‘appellant. I propose to deal with that ques- 
tion first. ; I 

One 0f the points Mr. Das, thelearned counsel for the appellant, 
urged was that, assuming that these two statements of the first and 
the second accused, were confessions, they were not admissible in 
evidence, inasmuch as they were made to people who were in 
reality police officers, although not called police officers : and, that 
consequently under the provisions of section 25 of the Evidence 
Act, these statements ought *not to have been admittéd. In my 
judgment that is not a good point. Ido not think it is possible 
that the Excise Officers in this case could be said to be police 
officers and that the statements made by the first and the second 
accused were not admissible by reason of the fact that they were 
. made to police officers. 

Another point raised by the Tamed counsel was that inas- 


much as the first and the second accused had at the trial made 


statements which were quite inconsistent with those which the? 
were alleged to have made to the Excise Officer, the statements in 
question should not be admitted under section 30 of the Evidence 
Act “The language of section 30 which is material to this point 
is—'the Court may take into consideration such confession as 
against such other person as well as against the 'person who makes 
such confession," As I understand, the learned counsel' point 
was that in order that the confession should be admissible, it must 
be a confession in which the maker of it persists, up to and at the 
time of the trial, and that if he had made a confession before the 


case came up for trial amd withdrew it and did not continue to 
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make the confessfon at the time of the trial, then it would not be 
admissible. I do not think that point is a good ope. I think the 
meaning of the section is clear: The wording is that “when more 


persons than one are being tried jointly forghe same offence, and a 


confession made by one of such person$ affecting himself "and some 
other of such persons is proved, the Court may take into considera- 
tion such confession as against such other person as well as against 
the person who makes such confession.” I think the use of the word 
“makes” in'the present tense there does not mean any thing more 
than this that it may be taken into consideration as against such 
other person as well as against the maker of such confession. I 
think that is the common sense view of the construction of the 
section, and the ground upon which the learned counsel religd was 
not a good one. 
Now I come to a more bauta ground. The learned counsel 
argued that these statements made by the fire: and the second 
accwsed were not confessions at all. For the purpose of seeing 
whether they are confessions or not, it is essential first of all, to 
consider the nature of the offence with which the accused had been 
charged or were likely to be charged. The second matter is that 
the whole of the statements must be read for the purpose of seeing 
whether in the opinion of the Court they are confessions or not— 
whatever I say in this case is confined to the particular statements 
which were*made in this case, and having regard to the facts of this 
case; and, it is not necessary for me to say more than this that having 
read these statements more than once and considered the points 
put forward by the learnef] Advocate-General and the learned 
counsel for the appellant, my learned brothegand I are agreed that 


these statements are not confessions. Speaking for myself, I think . 


they are cohsistent with an attempt on the part of the maker$ of the 
statements to exculpate themselves from the charge which had been 
o? which was likely to be made against them: and, conseguently 
I think that they ought not to have been taken into consideration 
against the appellant. 

Then with regard to the ether matter upon which the learned 
Magistrate relied, namely the evidence of M. Ebrahim, my learned 
brother and I have come to the conclusion that it would not be 
safé for us to rely upon the evidence of this man. Judging as‘far 
as we are able from the record which is before us, it is quite clear 
that the learned Magistrate understood his evidence to be to this 
effect—that at 7-30 or 8 in the evening on the date of the occurrence, 
this witness was going out of a house which was opposite to No. 2 
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Gumgar Lane, dnd as he came out he saw the appellant with three CRIMINAL. 
coolies carrying bags in baskets on their heads and that he was in 1918. 


a good position to see exactly what was taking " place. In order to 
make my meaning clegy, I will read a few sentences from the v.. 
learned Magistrate’s judgment; “ Mohommed Ebrahim a hide SEPETE 
broker states that he lived at 1 Gumgar Lane"—(which is opposite Sanderson, C. 7. 
to No. 2 Gumgar Lane)—''and knew the third accused for 5 or 6 i 
months, and that on the day of his arrest about 7-30 or 8 P. M. 
he saw the third accused come out of his house with the first 
accused and two coolies ; each of the three latter was carrying a 
basket in which was a sack like those containing the opium." 
Then he described how the party went towards Temple street. 
ThenQbe said “M. Ebrahim in his evidence stated he lived at 
i Gumggr Lane The defence have called a woman named Calden 
who says She lives there and he does not. Fakiruddin the landlord 
supports her—he however stated to me that it was a large house 
so that it was quite possible that other people live there withoutehjs 
being aware of it." 

Now, the first point to which I wish to draw attention is this: 
The Magistrate says that M. Ebrahim stated that he lived at No. 1 
Gumgar Lane, I do not find in his evidence anything to justify 
that conclusion. What he did say was "my maternal uncle lives at 
1 Gumgar Lane”: and, the evidence of the first prosecution witness, 
the Inspector, was that M. Ebrahim gave his address as » Chandney 
Chawk, which is a street to the north of Gumgar Lane. Iv may be. 
that the witness iptended that the Magistrate should believe that 

-he lived at 1 Gumgar Lane, and it is obvious to my mind that the 
Magistrate was under ehe impression that this is what he had - 
stated—I qtite appreciate What the learned Advocate-General said 
about the maternal uncle and the paternal uncle—but even then \ 
1 do not think that that justifies the conclusion that the learned 
Magistrgte has come to, namely that this witness lived at 1 Gumgd® 
Lane, I think that is a serious matter when we are considering the 
evidence of this witness. The record shows that he did not live 
at 1 Chmgar Lane but that he lived at 7 Chandney Chawk, If it 
be true that he was in fact coming out of the house where he lived 
viz, 7 Chandney Chawk and that he was endeavouring to lead the 
Court to believe that he then could see what the third accused was E 
doing opposite to the 2 Gumgar Lane, then I think that we should 
come to the conclusion that the witness should not be relied on. 

e in those circumstances, having regard to the fact that we are of 


opinion that the statements made by the 1st and 2nd accused to the 
i e t: 
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Excise Officers aught not to have been taken ipto consideration 
against the appellant and having regard to the fact that we think 
that the evidence of the 4th prosecution witness, M. Ebrahim, ought 
not to be relied on, and having regard to the state of the’ evidence 
on the record, the question arises, ‘ought this conviction t$ ‘stand. 

There are certain material facts still left. They are the facts— 
assuming them to be proved by the prosecution—that the first and 
the second accused were found in possession of opium, that they 
went with the Excise Officers to No. a Gumgar Lane, that the third 
accused came out without any knocking or summons, that he had 
Rs. 200 in his band, and that addressing the first and the second 
accused he immediately said, “Pahunchaya.” | Although these facts 
may give rise to grave suspicion in our minds as to whether the 
third accused was innocent of the offence charged against him, 
there is a doubt arising in our mind for this reason, that 1t may be 
that the third accused was never in possession,of the opium, and 
it may be that he never took any part in the transport, and it may 
be that he was only a person who was to ‘pay th& remuneration 
which had been agreed upon in respect of the transport of the 
opium. If that view is a possible view, and if that view is consis- 
tent with the evidence which remains in this case after we have 
eliminated the statements of the first and second accused ahd the 
evidence given by the 4th prosecution witness, then I think it is 
right for the Court to say that the appellant ought to get the benefit 
of the doubt and this conviction ought to be quashed. 

I desire to make one or two observations about the method of 
procedure followed in this tase. | 

It seems obvious to us that there have been irregularities in the 
procedure in this case. Section 342 of the Criminal Procedure 
Code provides as follows: “For the purpose of enabling the accused 
to explain any circumstances appearing in the evidence against him, 


ethe Court may, at any stage of any inquiry or trial, without pre- 


viously warning the accused, put such-question to him as the Court 
considers necessary, and shall, for the purpose aforesaid, question 
him generally on the case.after the witnesses for the prosecution 
have been examined and before he is called on for his defence." 
It does not appear that the procedure which is there laid down 
was carried out in this case ; I quite agree with what the le&rned 
Advocate-Genegal said that inasmuch as. the first and second 
accused put in written statements, with regard to these accused, 
there would not be so much in that point. So also with regard to 
the third accused, it may be that in this case he may not have been 
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prejudiced by thistprocedure, not having been carried out. But to 
my mind that is nq excuse for not carrying out the plain provisions 
of the Code ot Criminal Procedure. 

Another matter to which I wish to refer is that my learned 
brother and Y think that the record of the evidence in this case is 
not satis‘actory, and the Court has been placed in a position of 
difficulty by reason of that fact. Section 362 of the Code of Criminal 
Procedure which is applicable to this case provides that “In every 
` case in which a Presidency Magistrate imposes a fine exceeding 
«two hundred rupees, or imprisonment for a term exceeding six 
months, he shall either take down the evidence of the witnesses with 
his own hand, or cause it to be taken down in writing from his 
dictation, in open Court All evidence so taken down shall be 
signed by the Magistrate and shall form part of the record." With 
regard to tle evidence of M. Ebrahim, the learned counsel for the 

appellant stated that the record of the cross-examination was un- 


‘satisfactory and incomplete. He alleged that the third accused was, 


defended by a “learned pleader of position, and that he had a note 
*of-the cross-examination by the learned pleader: and, we adopted 
the somewhat unusual course in looking at the note of the learned 
pleader’s cross-examination which was taken, as I understand, by 
his junfor. For the purpose of seeing whether it was substantially 
accurate we compared'the note of the evidence in chief with that 
of the record and we found that, there was substantially no difference 
between the evidence in chief as recorded by the Magistrate and the 
evidence in chief as taken down by the learned pleader. But when 
we came to look at the cross-examinatfon we found there was a 
serious difference. I hav@galready pointed out that the only note 
the Magistrate had of the cross-examination was in our opinion 
unsatisfactory—it consisted of 8 sentences of the cross-examination 
which took place on two days, and the learned pleader’s note of it 


occupied {wo pages. Several material facts were referrred to in the * 


learned pleader's note of the cross-examination, of which there is 
no sign in the learned Magistrate's note. 

Nowe I wish to draw attention to the fact that it is the duty of 
the Magistrate in a case which comes within section 362 to take a 
note of all the material facts, whether they appear in the course of 
the examination-in-chief or in the course of cross-examination : and, 
in this case it was especially necessary, because thjs was the only 
independent witness, the other witnesses being Excise Officers—(I 
Say nothing whatever against them, but they were the people who 
were engaged in the arrest of this manj—and it was also especially 
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necessary in such a case as this where there das an appeal upon 
facts: and, it is irgpossible for the Court to deal? with these cases, 
unless the learned Magistrate in the first instance takes a full and 
proper note of all the material facts... Lewish to say thay we have not 
formed an opinion about the inadequacy of this note,solely from 
the fact that we looked at the learned pleader's note and compared 
it with the record of the evidence by the Magistrate. We looked 
at the pleader’s note, because we thought that the record, which was 
before us, in itself bore sufficient evidence that the record was not 
satisfactory. But for that we should not have looked at the learned’ 
pleaders note. When we thought, judging from the record itself, 
that it was not satisfactory then we looked at the learned pleader's 
note, and our impression was confirmed by that note. E 

The result is that this appeal should be allowed, the conviction 
of and the sentence passed on the appellant set aside: and, if in 
custody he should be discharged, or if on bail, his bail bond should 
be discharged. i 

Beachoroft, J.—It is not necessary for me to say much, as I 
agree substantially with the remarks made by the learned Chief 
Justice. \ 

With reference to witness No. 4, I need only say that,it seems 
to me to be clear that he desired to give the Court the impression 
that he lived at 1 Gumgar Lane. He gave the Magistrate that im- 
pression: and, it is also clear to my*mind that he gave the defence 
that impression, who took steps to call a witness to prove that he 
did not live at that house, whose evidence would not have been 
relevant for any other purpose. 

Then, one remark I should like t9 make with reference to the 
procedure adopted in connection with accused No. 2 who was ac- 
quitted. The Magistrate charged him on the 15th of February. 
Between that date and the completion of the trial I can see nothing 
in the evidence which would tend in any way to minimises the efféct 
of the evidence as against that accused. The only thing on the 
record, namely the accused's own written statement, would rather 
go against him, as that îs in some respects obviously fafse. That 
being 80, and the Magistrate considering the evidence not sufficient 
at the end of the trial to convict this person, he ought not in my 
opinion, to have charged him with this offence. If the evidence was 
not sufficiente at the end of the trial, it was equally insufficient on the 
rsth of February. The course which the Magistrate ought to have 
taken was to discharge and to examine him as a witness in the gase. 


A. TOM, MB -~ Appeal allowed < Conviction set aside. 
e 
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CRIMINAL REVISION- 


Before Sir Charles GAitty, Knight, Judge, and Mr. Justice Beacheroft. 
SANTOKE CHAND AND ANOTHER 


* an. 
ik y, 


KING-EMPEROR.* 
Jurisdiction —JIrregularity or excess — Receiver, action against — Consent. 

Where the jurisdiction is disputed, the Court has no choice, but must, at all 
events and at once, draw the whole matter over to its own cognisance ; but, 
where, admitting the Court's authority, redress is only sought for irregularity or 
excess in the performance of its orders, and, generally speaking, wherever the 
jurisdiction is not denied or resisted, the Court has an indisputable right to 
assume the exclusive jurisdiction, but may, if it think fit, on the circumstances 
being speciffily brought before it, permit other Courts to proceed for punishment 
or redress : Awon v. Hero» (1) referred to. 

Sanction of the Court is necessary for the prosecution of the receiver appoint. 
ed by it in respect of any criminal act in connection with his official conduct or 
position, committed during his tenure of such office. e 


Application for revision under Sec. 435 of the Code of Criminal 
Procedure. 


The petitioners were convicted of an offence under Sec. 406 of 
the Indian Penal Code and sentenced to one day's rigorous im- 
prisonment and a fine of Rs. 200, 

The material facts appear from the judgment. | 


Mr. Gregory, Babus Probodh Chandra Rai, Debendra Nath 
Kumar, Mritunjoy Chatterjee and Dhirendra Nath Basu for the 
Petitioners. ° 


Mr. Gibbons (Advocage-General), Babus Manmatha Nath 

Mukherjee ange ranges Chandra Chatterjee for the Opposite Party. 
C. A. V, 
"The judgment of the Court was as follows: — * 

This isa Rule issued at the instance of the two accused Santoke 
Chand and Anup Chand for revision of an order of Mr. A. T. 
Mukherjee lately sth Presilency Magistrate, whereby he convicted 
them of*an offence under section 406, Indian Penal Code and 
sentenced them each to one day's rigorous imprisonment and a 
fine of Rs. 200. The facts appear to be as follows: The 1st accused 
Santoke Chand is a partner and (so far as this case is concerned) the 
sole representative in Calcutta of the firm of Karamal Santoke Chand. 


* Criminal Revision No. 315 of 1918, against the order of Babu Ashutosh | 


Mukherjee, 5th Presidency Magistrate, dated the 15th March, 1918. 
(1) (1834) a My. & K. 390 (366). 
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The and accused Anup*Chand is the munim Gomashta E that 


firm. "The firm acted as 'árazdars for another Maryari firm Meghraj 
Sugan Chand, in ewhich the complainant Sugan Chand Munawat 
is a partner. Meghraj Sugan Chand owed money toc Karamal 
Santoke Chand, and demands were madefòr payment, Mehraj Sugan 
Chand agreed to consign certain jute to Karamal Santoke. Chand, 
towards satisfaction of the debt, but in breach of that agreement 
they consigned the jute to another firm, Chagmal Hazarimal. On 
2nd January 1918 Karamal Santoke Chand filed a suit on the 
Original Side of this Court against Meghraj Sugan Chand for | 
Rs. 6,296-5-6, and on the same day applied for attachment before 
judgment of the jute above mentioned. A Rule nisi was issued and 
in the meantime the plaintif firm were appointed receivers of the 
jute on giving security for Rs. 3,500. As such receivers“bn sth 
January 1918 they took delivery of the jute from the Easfetn Bengal 
Railway, 64¢ half bales, and paid the railway charges 

On 11th January 1918 a consent order was passed by Greaves J. 
M the matter. The portions of that order material éor the present 
purpose were (1) that the defendants were to furnish security to 
the satisfaction of the Registrar for Rs. 6,296-5-6 the amount 
claimed: (3) on their doing that and paying Rs. s24-ra-o for 
freight to the plaintiffs the latter were to give delivery to the defend- 
ants or their nominees of the 641 half bales: (3) the hearing of the 
motion was to stand till the hearing of the suit, the question of 
costs being reserved: (4) the order appointing the plaintiffs receivers - 
was to be discharged and the security given by them to be refunded. 
Though the order was made on r1th January I918 and the defend- 
ants on that day gave the required security in this Court, the terms 
of settlement appear not to have been filed until the 24th, and the 
order was not signed by the Master until the a8th. Meanwhile on 
16th January 1918 the complainant Sugan Chand accompanied by 
gsome persons from the firm of Chagmal Hazarimal went to the 
“plaintiffs godown and actually took delivery of 57 half bald$. They 
then discontinued taking delivery, alleging that four 6f the 57 half 
bales were not the defendants’ jute, and that the plaintiffs had 
substituted jute of an inferior quality in those bales, affixing to them 
labels of the defendants. Letters passed between the attorneys 
of the parties, two of which are set-out in the petition. but 


- which (we are told) have not been exhibited in this case. 


Nothing much tüirns upon the letters, as to the writings of which 
there is no dispute. In their first letter the defendants! attorneys 
complained that all the labels had been tampered with, by substieu- 


- 
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tion of inferior jut This, we are told, they corrected in a subse- 
quent letter. On 18th January however the defendant Sugan Chand 
filed a complaint before the then sth Presidenfy Magistrate, in 


which he stated that after the discovery ‘of the 4 half bales of. 


inferior jute“@bovementioned head inspected the rest of the stock 
and discovered that all the complainants bales had been removed 
by “him” (it is not clear who is meant, but we presume it referred 
to Santoke Chand) and the accused had extracted the Jabels there- 
upon and attached them to bales of inferior quality. The com- 
plainant charged both the accused under section 406 Indian Penal, 
Code with having committed criminal breach of trust in respect of 
584 bales of jute, and applied for process and a search warrant. 
The search warrant was issued and 341 half bales were found in 
the plaintiff's godown No. 17. and 241 in godown No. 23. The 
341 half bales were admittedly intact. It was alleged and has been 
found by the Magistrate that from the 24x the defendants’ labels 
had been removed but those 241 half bales "Were otherwise intact 


Two half bales art said to be missing but' of these the Magistrate ° 


makes no mention. It was stated to us by counsel for the accused 
that there are in fact 243 and not 241 half bales in godown No. 23. 
On 27th February 1918 two charges were framed, each against 
both the’accused. The first charge is of criminal breach of trust 
in respect of 247 half bales of jute; the second is of abetting 


.each other in the commission of that offence. It need hardly be 


pointed out that the first charge is clearly erroneous as regards 
Anup Chand, the second accused. It is no body's case that 
he was ever entrusted with the jute. Ht acted, if atal, as the 
servant of Santoke Chand tpe first accused. The Magistrate's deci- 
sion is contained in the few concluding words of his judgment. He 
says :—“The evidence shows that the two accused, after they had 
got the 641 bales in sound condition from the Railway authorities 


in their own possession, did tamper wlth several of them Ze. removed e 


the labels therefrom and put the same on bales of inferior jute in 
order to pass them off as belonging to the complainant. They 
actually made over four such bales to the complainant on the first. 
day of taking delivery. A few bales of the complainant’s jute are 
missing after all. Thus the accused had clearly committed criminal 
breach of trust in respect of some of these bales.” 

The learned Magistrate has not dealt with the case of each 
accused separately, though the two cases are obviously not identical: 
Nor has he decided in respect of how many and which half bales 


the dffence of criminal breach of trust has been committed, unless 
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it be in respect of the 4 half bales in lieu of which [inferior jute was 
said to have been delivered to the complainant., Of the four half 
bales delivered it appears from the evidence, and indeed it was 
admitted by the learned Advocate General, that two have ‘been sold 
and the other two were not exhibited in Court It is difficult there- 
fore to see how the learned Magistrate could have satisfied himself 
as to the alleged inferiority of quality, which must have rested on 
the bare word of the complainant and his witnesses. As to 53 out 
of the 57 half bales delivered, and the 341 found in godown No. 17 


no charge is preferred. As to the 241 found in godown No. 23 no 


offence of criminal breach of trust is established. The mere removal 
of the defendants! labels would not amount to such an offence, and 
in other respects these bales were found intact. There has been 
no conversion of them to the plaintifs use. In respect of the two 
missing bales also (even if they be missing which the acoused deny) 
it cannot be said that any offence has been committed. There is 


nathing to show, nor has the Magistrata fourtd that they have been * 


Converted to the plaintiffs’ use, The case against the two accused 


is thus confined to the four half bales, for which the last four half e 


bales out of the 57 are alleged to have been substituted. The point 
for determination is whether the accused or either of them has 
committed criminal breach of trust with regard to these four half 
bales. To take the case of Santoke Chand first, although, strictly 
speaking,eit was the plaintiff firm that were appointed receivers in 
this case, we may assume that he, as representing the firm, must be 
deemed to be the receiver so appointed. 

It must be borne in mid (and this is a point which the learned 
Magistrate seems to have overlooked) thet the jute in question was 
entrusted to Santoke Chand not by the defendan's buteby the Court, 
in whose possession and custody it undoubtedly came. The defend- 
ants had only an indirect interest in the property contingent upon 


e the fulfilment of certain conditions. It was not open therefore to 


Sugan Chand to commence proceedings against Santoke/Chand for 
criminal breach of trust without first obtaining the leave of the Court 
which held the property. '[he principle which guided the Court 
of Chancery in England in dealing "with cases where an officer 
of the Court was charged with misconduct in executing its orders 
was Clearly laid down by Lord Brougham in Aston v. Heron (1). 
He said (at page 395) :—'' The two descriptions of cases to which 
I have adverted—those where the jurisdiction of the Court is disputed 
directly by resistance, or indirectly by obstruction, and those where 
e 


(1) (1824) 2 My & K 390. 
e 
$ 


v. 


` 


` 


e Vou. &XVIIL] HIGH COURT.  ' '. 0. 0 * ki 
a 
è á 
complaint is oa) made of the irregular or oppressive, and there- CRIMINAL, 
fore illegal, execution of its unquestioned decrees—qdo neither of them 1918. 
accurately embrace the facts of the present case, although they o e v Chand 


furnish a pgnciple which eabausts the whole subject, and which, 
therefore, rules the present case, as well as all others That principle 
is that, in the first class of cases, those where the jurisdiction is dis- 
puted, the Court has no choice, but must, at all events and at once,, 
draw the whole matter over to its own cognisance ; but that in the 
other class, where, admitting the Court's authority, redress is only 
sought for irregularity or excess in the performance of its orders, 
and, generally speaking, wherever the jurisdiction is not denied 
or resisted, the Court has an indisputable right to assume the ex- 
clusive 9wrisdiction, but may, if it think fit, on the circumstances. 
being specially brought before it, permit other Courts to proceed for 
punishment or redress.” The High Courts in this country may, 
we think, adopt that principle for their guidance. Applying it to 
the present case,(which falls within the second class of cases alluded 
“to by the Lord Chancellor) if the defendants had any cause of com- 
plaint as to the delivery of the jute by the plaintiffs under the 
order of this Court, it was clearly their duty to bring the matter to 
the notice of this Court, and let it decide what course should be ° 
followed. It was the right of this Court to be so informed in order 

that it might exercise the discretion, which it undoubtedly possessed, - 

of dealing with the matter itself or sending it for disposal to the 
Magistrate's Court. If the matter had been investigated by this 

Court, it could have determined after hegring both parties whether 

any irregularity bad been or was being committed by its officer, the 
receiver, and if that were®the case, whether an award of pecuniary 
compensation" would suffice or whether the receiver should be 
prosecuted criminally. All this was prevented by the defendant 

Sugan Chand rushing to the Police Court. His object is self- 
evident. eIn that Court the accused could not give evidence on * 

their own behalf and a conviction if obtained might be a useful 

lever to be employed in the suit then pending against him to bring 

the plaintiffs to terms. We were refefred to a case decided by 
Fletcher, J. [High Court Original Side Suit No. 16: of 1908] (1) 

where he held that it was not necessary to obtain the sanction of this 

Court for the prosecution of a receiver appointed by it in respect 

of any criminal act committed during his tenure*of such office. 
. That case is clearly distinguishable. The offence there complained 

.Of,g.e., defamation, though said to be contained in a letter written 


(1) Unreported. : e 
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41918. or position. We think that the criminal proceedings against Santoke 

ow : A 
Santoke Chand 9 Chand were improperly instituted against him because .the com 
p. plainant was not the person then dieu interested in the property 
King-Emperor, — and because the leave of this Court was not first obtained. The 


conviction of Santoke Chand cannot be allo wed to stand. 
The case against Anup Chand is even weaker. There was no 
entrustment of property to bim and he could not be convicted of 
* criminal breach of trust. He might have been found guilty of 
abetting that offence if it had been committed by his master Santoke 
Chand, but in the circumstances it is clear that no such offence of 
abetment has been established We accordingly make the Rule 


F absolute, set aside the convictions and sentences .on hoth the 
accused and direct that the fines if paid be refunded. — ,, 
A. T. M. Rule made absolute. 
4 LÀ 


Before Sir Lancelot Sanderson, K night, Chief Justice, and Mr. Justice 


Beatheroft. 
i © 
ABINASH CHANDRA SARKAR AND ANOTHER 
CRIMINAL. 
— yg, 
1918. * 
evt KING-EMPEROR.* 
une , 
ts Theft-—Indian Penal Code (Act XLV of 1860), Sec. 372 — Dirsonest—Bon v fidc 
dispute — Trespasser growity paddy— Paddy, removal of. 
e A went into possession of the disputed lang in 1304, B, the complainant, 


obtained a decree for possession against A and obtained actual gossession of the 
land on the aoth September, 1917. Before the execution of the decres, A grew 
paddy but reaped it on the 14th December, 1917 : 


e eld, that A having been a trespasser on the land at the time the paddy was 
grown, he had no right to go upon the land after the compiainant Mad obtained 
possession and remove the paddy. Consequently when the paddy was cut 
A had no right to remove it and there was no dona fide dispute, 


Application for revision. = 


- 


The petitioners were convicted under section 379, Indian Penal 
Code and each sentenced to undergo 3 months’ rigorous imprison- N 
+ r ~ 
ment. l l 


* Criminal Revision No. 341 of 1918, against the order of W. B. Thomson 
Esq, District Magistrate of Khulna, dated EODEM 1918, affirming that 


that of S. s Haldar Esq., Sub-Deputy Magistrate of Satkhim, dated the, 28th : 
March, 1918. 
e 
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Babus a Mukherjee and Prolodh Kumar Das for 


the Petitioners. 
Babu Bimala Charan Deb for the Opposite Party. 
The judgment of the Ceuswwas delivered by 


Sanderson, C. J.—This was a Rule directed to the District 


Magistrate to show cause why the conviction of and the sentence 
passed on the petitioners should not be set aside on grounds r and 
3 mentioned in the petition. Those grounds were as follows :— 


e * r, For that the conviction under section 379 Indian Penal Code 
is bad in law and not sustainable on the facts and circumstances 
proved in the case. 3. For that the petitioners having acted bong 


fide in the exercise of their civil rights, the conviction is bad in law." 

Bofh the petitioners were convicted under section 379, the alle- 
gation being that they cut and stole some ripe paddy which had 
been grown on 5 or 6 bighas of land which were in the possession 


e of the complainant one Atul Krishna Bose. 


The facts ef the case may b» shortly stated as follows :—On® 
e Aswini Kumar Palit went into possession of the land in question 
in 1906: the complainant Atul Krishna Bose obtained a decree for 


* 


possession against Aswini Kumar Palit: and, it is found by the 


learned Magistrate that he obtained actual possession of the land 


on the 2oth of September, 1917. 


Of the two petitioners the first was the Naib of the zamindar of 


Saidpur who was the malik of Aswini. The second, Sham 
Sardar, was a cultivator, and it was alleged on behalf of the peti- 
tioners that he was cultivating the land în question upon the Jhag 
system, #.¢, the system eby which the tenant and the cultivator 
divide equally the produce of the land between them. It was 
alleged by the petitioners that before the execution of the decree 
and before the complainant had obtained possession, of the land 
Sham Saydar the cultivator grew the paddy and that he was entitlede 


to reap the crop inspite of the decree. 


There is no doubt that the two petitioners and some others did 
in fact map the paddy on the r4th of December 1917: and, I think 
I am right in saying that it was removed in a boat to the premises 
of Abinash. The learned Magistrate said that the points which in 


his opinion arose for determination were as follows: 


X. “Whether the land and the paddy in question were in 
possession of the complainant at the time of the occurrence; 


(2) Whether accused Abinash got the paddy cut, and taken away by 
Sham and others; (3) Whether the ingenious defence set up in 
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writing by accused Sham was of any help to nl accused in this 
case ;. (4) Whether in the circumstances the atcused are guilty 
under section 379, Indian Penal Code." 

The material findings at which ee camed Magistrate arrived 
were as follows :—He first of all fotind that it was clear that the 
accused Abinash got the paddy of the land cut by the accused 
Sham Sardar and others and taken to Abinash’s boat which was 
waiting ro or 12 cubits from the land in question at the time of the 
occurrence, He has also found that the complainant actually took 


possession of the land on the 2oth of September 1917. He then ~ 


went on to find that the first petitioner being only a Naib dared to 
disregard and slight the authority of the civil Court even when 
reminded that the complainant got the land and necessagily the 
standing crop under orders of the civil Court. That wag the con- 
tention put forward by the prosecution, which the learned? Magistrate 
adopted. He said, "I accept the view advanced by the prosecution 


and I hold that accused Sham and: others cut and took away the " 


| s * a e . 
paddy from the complainant’s possession in the immediate presence 


and under orders of accused Abinash.” Then he dealt with the ° 


question as to the growing of the paddy, and he held that the peti- 
tioner Sham Sardar did not grow the paddy but that Aswini had 
grown it. He said "I do not believe that accused Sham grew the 
paddy in question in Aag under Aswini and I reject the inconsistent 
defence evidence on the point as unreliable”: And, finally he found 
there was no Jona fide dispute but that it was insolent /adardasti and 
done in disregard of the civil Court’s authority: then he found that 
the taking of the paddy Was dishonest because it éaused wrongful 
loss to the complainant and wrongful gain tg the petitioner. 


Now, my learned brother and I having taken timé to consider 
this case have come to the conclusion that upon those findings it 
must be taken that the paddy was grown by Aswini and that at the 


“tithe he grew it he must be taken to have been a trespasser on the 


land: he lost possession of the land in September 1917 and the 
complainant obtained actual possession of the land and was in 
actual possession from that time ; Aswini did not remove tie crops 
before he was put out of possession. Whether he would have had 
a right so to do, it is not material for us to consider, but we are of 
opinion, that he having been a trespasser upon the land at the time 
when paddy wag grown he had no right togo upon the land after the 
complainant had obtained possession and removed the paddy. 
Consequently in December 1917 when this paddy was remowed 
Abinash had no right to remove it and there was no dona fde dispute. 
e 


N 
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It was found y the learned Magistrate that the “first petitioner 
espoused the causd of Aswini, disregarded the civil Court's decree 
and went upon the land: and, under his orders "the second peti- 
tioner and other people removed this paddy. 

Under ose circumstances We think that the conviction of both 
the petitioners must be upheld, and we see no reason for interfering 
with the sentence, so far as the first petitioner Abinash Chandra 
Sarkar is concerned. 

With regard to the second petitioner Sham Sardar, we think 
having regard to the finding of the facts of the learned Magistrate 
this man was acting under the orders of Abinash, the Naib, and was 
not the only one who was acting under the orders of the Naib, the 
sentence which was passed’ upon him of three months’ rigorous 
imprisonment may be reduced: and, inasmuch as Mr. Mukherjee 
informs us that Sham has already served three weeks of his sentence 
we think that he may be immediately released. The other petitioner 


‘Abinash Chandra Sarkar must surrender to his bail, if he is oa 2 


bail. ii ; 
ea, T. M. Rule discharged + Sentence reduced in 
case of Petitioner No. 2, 


APPEAL.FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Khight, Chief Justice, Sur Jun 
Woodroffe, Knight, Judge, and Sir Asutosh Mookerjee, 


. Knight, Judge. 
SHIB CHANDRA KAR 
e : y. : 
. l A. C. DULCKEN AND OTHERS, 


Cloi! Procedure Code (Act V of 1908), Order XLI, Rr. 22, 23, scofe of—Appellate 
` Court, powers of——Cross-objection against a co-respondent—Test to be applied 
ix such a case— Mortgage by a Hindu female, a limited moner—Legal necessity 
—Reversioners joining in the mortgage-——Reversioners, if can subsequently 
maintain that the recitals therein were unirue—Estoppel—Iindian Evidence 
Act (I of 1872), Sec, 115— Question of law, raised um the firsh time im appe. 
late Court, if to be entertained. 


* Appeal from Original Civil No, 63 of 1915, against the decision of Mr, 
Justice Chaudhuri, sitting on the Original Side, dated the 7th December, 1954. 
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A cross-objection by a respondent as against his co-respqhdent should not be 
entertained under order XLI, R. 22 of the Code of Civil Procedure, where the 
question raised thereBy is entirely distinct from and in no way related to: the 
question in controversy in the appeal. ‘ 


Jadunandan Prosad Singh v. Koer Kal DE Singh and others (91 followed. 

fer Moolerjee 7: Order XLI, R. 33 of the Code of Civil! Prosedure must be 
cautiously applied, for instance, applied generally in cases where but for recourse 
to it the ends of justice would be defeated. Thus the rule should not be alldwed 
to be invoked in favour of a litigant so as to enable him to evade the provisions 
of other statutes, such as the Limitation Act and the Court-Fees Act. 

Gangadhar Muradi v, Banabashi Padthart (2) 3 Ananga Mokun Chabraverty 
v. Bejoy Chandra Dutta (3) ; Abjal Majki v. Intu Bepari (4) y Akimannessa 
Bibi v, Begin Behari Mitter (5); Mathura Mohan Saha v, Raw Kumar Saka 
(6) 3 and Rangam Lal v. Jhandu (7) referred to, 

Where some of the sons of a Hindu female, who had only a @aughter’s 
interest in the property, joined in the mortgage executed by her (which narrated 
the circumstances which constrained her to create the incumbrahces), and thus 
represented that the property was bsing mortgaged by their mother for legal 
necessity : s 

Held, that the sons would not be allowed to go back upof those representa- 
tions when they were dealing with a party who had changed his position relying | 
upon the representations of fact, and as such they would be estopped from deny- 
ing the validity of the mortgage (to which they were parties) and the operative 
character of the consequential execution sale, 

Pickard v, Sears (8) Carr v. London and North We.tern Railway "Company 
(9) s Bffraj Nopani v. Fura Sundary Dassee (10) 3 Sarat Chunder Dey v. Gopat 
Chunder kaka (11) aud Rani Chandra Kunwar v. Chaudhri Narpat Singh (12) 
referred to. 

Per Moókerjee J: When a question of law is raised for the first time ina 
Court of last resort, upon thee construction of a docurient or upon facts either 
admitted or proved beyond controversy, it is not only competent but expedient, 
in the interests of Justice, to entertain the plea. 6 

Connecticut Fire Insurance Company v. Kavanagh (13) refered to. 

A reverBioner who has voluntarily signed the deed of the wMow, cannot 
legally claim in opposition thereto. 

Mohun Lal Khan v. Ranee Siroomunnee (14) 3 Sta Dasi y, ah Sadat (15) ; 
and Ramadhin v, Mathura Singh (16) followed. 

(1) (1911) 15 C. L. J. 61. 

(2) (1914) 22 C. L. J. 390. 

(3) (1915) 22 C. I4 J. 391. " a (4) (1915) 22 C. L. J. 39f* 

(5) (1915) a2 C. L. J. 397. (6) (1915) 23 C. L. J. 26. 

(7) (1011) I. L. R. 34, All, 32. (8) (1837) 6 A. & E. 469. 

(9) (1875) L. R. 10 C. P. 307. 

(10) (1914) L, R. 41 I. A, 189; L L. R, 42 Calc. 563 20 C. L, J. 368. 

(11) (189a) L. R, 19 I. A. 203 ; I, L, R. 20 Calc. 296. 

(12) (1905) L. R. 34 I. A. 275 5 C. L, J. 1155 L L. R, 29 All, 384. 

(13) (1892) A. C, 473. (14) (1812) a Mac, Sel, Rep. 39. 

(15) (1880) I. L, R. 3 AIL 362. (16) (1888) I. L. R, 10 All, 407. 
e - 


Vot. XXVIII] uicu cout, . . 
Appeal by Defdndant No. 2. 
" A Suit for partition. : ° 


The material facts will appear from the judgment of. Mr. Justice 
Chaudhuri which is as follow" 


Chaudhuri, J.— his isa suit for partition. The plaintiffs claim 
a half share in the premises No. 36 Foriapooker Street. Their case 
is shortly this :—that one Harbhans Neogi had two sons, Shib 
Chandra Neogi and Chuni Lal Neogi. Sh® Chandra and Chuni 


Lal formed a joint Hindu family and carried on a joint business. , 


36 Foriapooker Street was purchased by them in the name of the 
wife of Shib Chandra Neogi named Ramanimoni Dassee. In this 
propertye»hib Chandra Neogi was entitled to one half and Chuni 
Lal to the gther half. It appears that there was a mortgage decree 
against Chuni Lal, dated yoth March, 1904. The half share of Chuni 
Lal in this property was put up for sale under that decree and the 
same “was purchased by Kaminimoni Dassee and one Nistarira 
Dassee in equal shares, On the z7th July 1910 Nistarini Dassee 
‘Sold her half share to the end plaintiff, Amrita Lal Sur. The 
plaintiffs thus claim to be entitled to, one fourth each. The defen- 
dants in this action are Shib Chandra Kar and Dulcken. The way 
that their claims arise may be shortly thus stated. Shib Chandra 
Neogi died in 1886 leaving him surviving a married daughter, name- 
ly Giribala and some grandsons by her. Ramanimoni died*on the 
24th March, 1896. After her death Giribala, her husband Harish 
Chunder Sur, and three of their sons who had then attained 
majority— Satish, Sirish and Suresh Chandra Sur—executed two mort- 
gages of the premises No® 36 Foriapooker Street, dated the 13th 
February 19o1'and the 22nd January 1902 in favour of Tincowrie 


Haldar and Shib Chunder Kar respectiyely. One of these grand- . 


sons, Sirish Chunder Sur, died and thereafter there was a mortgage 
again of 4he very same premises executed by Giribala, Harish, 
Satish and Suresh (and Sarat) and also by Giribala as guardian of 
her infant sons, Subodh and Sushil. This was dated the 12th 
` January, f§03. Tincowrie Haldar then fil&d a suit being suit No. 278 
of 1903, against his mortgagors and Shib Chunder Kar and Nil Kanta 
as puisne mortgagees, and obtained the usual “mortgage decree on 
the 25th February 1904. This decree was assigned to Shib Chunder 
Kar on the 25th March 1904, The property. covered. by the mort- 
gage was sold by the Registrar on the 17th December, roro. Shib 
Chynder Kar had got his name added as a plaintiff as such assignee 

and purchased: the property on that date. Shib Chunder Kar thus 
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claims to be entitled to the other half share of ri premises No. 36 


Foriapooker Street, being the share which originally belonged to , 
Shib Chundra Nêogi, Giribala died in December rgos, and upon 
her death Satish, Suresh, and Sarat conveyed their ;th share of that 
half which they claimed to be entitled to as the granfísons of Shib 
Chundra Neogi, to one William O'Brien Hutchison. “On the 16th 
July 1910 Hutchison sold same to Dulcken. Dulcken thus claims 
to be entitled to the rights of these persons in the property so far 
as the share of Shib ghandra Neogiis concerned. He, however, 
claims the entirety of the premises 36 Foriapooker street under the 


following circumstances. He alleges in his written statement that 


after Ramanimoni's death, quarrels arose between Giribala on 
one side as the married daughter of Shib Chander Neggi, and 
Chuni Lal on the -other. Matters in dispute between them were 
referred by a-deed of arbitration to two arbitrators—ene of them 
being an attorney of this Court. This deed is dated the 8th June 
4899. The arbitrators were amongst other things to partition the 


* joint family estate and to settle all disputes as Tegards accounts 


between them. Dulcken alleges that the family property consisted* 
of 36 Foriapooker street and other parcels of property and that the 
arbitrators by consent of the disputants allotted in the first instance 
premises No, 127 Cornwallis Street and other properties fo Chuni 
Lal and premises Nos. 22 and 36 Foriapooker Street and 221 Upper 
Circular, Road to Giribala, but the parties changed their mind, and 
the properties which had originally been allotted to Chuni Lal were 
allotted to Giribala and vice versa. But the parties again reverted 
to the original allotment*and on the 6th August 1899 the final 
allotment was made giving 36 Foriapookg street to Giribala. It is 
said that upon such allotment Giribala went into pessession of 36 
Foriapooker Street to the exclusion of Chuni Lal, and Chuni held 
exclusive possession of 127 Cornwallis Street and the other pro- 
perties allotted to him as aforesaid to the exclusion of Giribala. 
Dulcken contends that by virtue of the arbitration and allotment 
and possession Chuni lost his share in 36 Foriapooker street, and 
the purchasers of Chuni’seshare in the said premises havesthus got 
nothing. I shall first of all deal with this contention so far as it 
relates to his case against the said purchasers. Now so far as the 
arbitration is concerned, there was no effective award. One arbi- 
trator refused tp sign any award. NO award was ever filed or made 
a decree of Court. It appears also from the’ proceedings, before 
the arbitrators which have been put in, that various matters in 
dispute between the parties remained unadjusted, although at one 


Af 
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stage there was an arrangement between them that they were to live 
in different houses. They appear to have agreed to do so on the 
basis that there was going to be an effective award by the arbitrators 
on all matterg in dispute betwase them. There was no such award. 
I am unable jo hold upon the evidence that these properties were 
held adversely by one of the co-sharers as against the other I 
cannot hold that Chuni thus lost all his right in 36 Foriapooker 


Street, I hold that the purchasers from Chuni became entitled to - 


his half share in it. A further question was raised as to whether 
the plaintiffs had ever obtained possession of this half share. There 
was some evidence that Suresh used to collect rent, but it appears 


thatit was with regard to a small portion of the house. Iam ' 


unable tẹ hold that he had at any time excluded Amrita Lal Sur 
from possession of the premises. Amrita Lal Sir has been 
examined and spoke to having been in possession on behalf of the 
purchaser, namely his motlibr-indaw, and to have resided in the 


premises, for 8 or g months. He is supported in this by the evidence * 


of Gonesh Chunder Dey an attornef¥ af this Court and also by 
Some correspondence which passed between Gonesh Chunder and 
himself. A letter appears to have been addressed by post to Amita 
Lal Sur tp 36 Foriapooker Street, where he said he was living at 
the time. Having regard to this evidence, I hold that Amrita Lal 
Sur did obtain possession and decree this suit, so far as the plaintiffs 
are concerned. They are entitled to 4th each in the premises 36, 
Yortapooker Street. The contention, however, as between the de- 
fendants is somewhat difficult, and it has beep made still more diffi- 
cult by the fact that the suit was heard on different dates to suit the 
convenience of counsel and Witnesses. I am not at all sure that 
I did not deal with the contending parties more leniently than they 
deserved in the matter of postponements. The case began in June 
and was finally heard on the last day of August, just before the 
holidays. W was not fair to myself that a case of this character with 
complicated questions of title, in which evidence was given in 
instalments, should have gone on in the manner it did; but the 
only persd® to be blamed is perhaps thyself. So far as the two 
defendants are concerned, Dulcken contends that Giriba'a had only 
a Hindu daughter's interest, and, although some of her sons joined 
in the mortgage executed by her, she could not deal with the 
corpus so as to bind all the reversioners after her death. All of 
them were admittedly not majors at that time, and it is, I 
think, justly contended that a Hindu daughter such as Giribala 


who has only a limited interest is unable without, the consent, of 
. e 
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Civit, allthe reversioners to make an effective mad of the property. 
1915. This seems to me to be the view held by tht Full Bench in the 


case of Debi Prasad Chaudhuri v. Golap Bhagat (1). It was 
v, further contended on behalf of Dulqkep that it had not been shewn 
iet Dalan; that Giribala had any legal necéssity, on account ‘of which she 
Chaudhuri, 7. had mortgaged the property. Learned counsel who "appeated on 
mn behalf of Shib Chunder Kar pleaded that he had overlooked the 
point, and as he was not ready with any evidence on that point 
he asked for a postponement. Even at that stage I allowed it, 
because I did not want the client to suffer, because learned counsel 
ór attorney had not applied their minds to one of the substantial 
` issues in this suit. Evidence to supplement matters of this charac- 
ter, given at a late stage of the proceedings requires careful scrutiny. 
Having regard also to the nature of the evidence given in this 
case, I am not at all satisfied that it has baen made ott that there 
was any legal necessity at the time tha Shib Chander Kar alleges 
e ‘lhe transaction took place. There was a great deal of evidence 
about decrees outstanding against Shib Chunder Neogi’s estate, 
evidence of payments being required for urgent purposes, all of ah 
indefinite and confused character, but I cannot hold that any legal 
. . necessity has been established. Having regard to that view, I think 
the transfer by three of the sons to, Hutchison was an’ effective 
sale, and that Dulcken, has acquired their interest, namely ¿th of 4 
or y,th of this property. So far as Subodh and Sushil are con- 
cerned, they were infants at the time of the original transaction, 
but they have since released their interest in the property in favour 
of Shib Chander Kar ; and although a written statement was filed 
by Sirish, they have not appeared tos contest the action. Suresh 
was examined as a witness but stated quite clearly that he did not 
contest the action at all, against Shib Chander Kar and that 
apparently was the position taken up by all of themand learned 
? counsel who appeared, instructed by their attorneys, merely asked 
that his costs might be taxed as between attorney and client on 
scale II. I therefore hold as between the defendants that 4',ths go 
to Dulcken and ths te Shib Chunder Kar.  Withashe above 
declaration of shares, I direct a partition of the property. As 
regards the costs, costs up to the first day's hearing as in a partition 
suit. Shib Chunder Kar and Dulcken will pay their own costs of 
the subsequent days. Costs of the plaintiff of the other days are 
to be borne by Dulcken to the extent of 2, and Shib Chunder Kar 

to the extent of $. Costs after decree will be according to the . 

, Ld 


(p) 0913) 17 C. W. N. 701; 12 C. L, J. 499. 
4 


saga? 
Shib Chandra 


9 a 
Vou. XXVIIT.] HIGH COURT. : ] . e 129 
‘ j i 
shares of the payties. All these costs are to be taxed on scale CIVIL, 
No. II. | um 


With regard to the reserved costs, they will be as of a hearing, Shi b Chandra 
and the same order as I «ese made for the costs ofthe parties — , © Dulcken 
subsequent tp the first day's hearing will apply. Mr. Sen states — 
that the plaintiffs did not appear when the case was being fought kan f 
out between the two contending defendants about their respective 
claims. If that be so the said defendants, will bear their own costs 
of the subsequent days and wil not have to pay costs of the 
plaintiffs according to the shares above mentioned. I give leave 
‘to Mr. Sen to mention the matter again if necessary, since there is 
some uncertainty about the matter. Leave to the parties to men- 
tion theenatter as to costs if they consider it necessary, including 
the question of the reserved costs. Leave to mention the name of 
the commissioner of partition. 


. Against this decision defendant No. 2, Shib Chandra Kar, 
appealed ; and the defendant respondent Paritoshini Dasi, widow* 
and heiress of Satis Chandra Sur, deceased, filed a cross- operon 
as against the plaintiff respondent Kaminimony Dassee. 


Messrs. H. D. Bose and A. Rasul for the Appellant. 
Mr. X. Strcar for the Plaintifis Respondents: 
Mr. K. D. Bose for Deféndant Respondent, Paritoshini Dasi. 


Messrs, S. R. Das and P. K. Sen for Defendant Respondent, y 
A. C. Dulcken. 


The following preliminary judgments wêre delivered: 


Sanderson, C. J.-Im@my judgment the preliminary objection December, E 
which was taken by Mr. Sircar must prevail. The appeal in this =e 
.case was by Shib Chandra Kar and was against the decree made by 
Mr. Justice Chaudhuri in so far as it related to Mr. Dulcken’s claim. 

It proceegéd upon the basis that the plaintiffs were entitled toa ® . 
half share in certain property, and there was no appeal as to the 
decision which allocated the half share to the plaintifis, and the dis- 
pute betwen Shib Chandra Kar and Duleken was solely in relation 
to the other half. Then the widow of Satish Chandra Sur who did 
," Not appear at the trial, but who has been as I understand, since 
added as a party to this appeal filed a cross-objection, alleging that 
the learned Judge was wrong in holding that the plaintiffs were 
entitled to a half share of the property, and that the learned Judge 
should have held that Satish Chandra and the other heirs of Shib 
Chandra Neogi were entitled to the whole property. The widow 


e 


130* 

CIYIL, 
1915, 
rd 

Shib Chandra 
v. 
À. G Duleken, 


Sanderson, C. J. 


e 
THÉ CALCUTTA LAW JOURNAL. [Vor. XXVIII. 


did not enter a separate appeal, but has raised his point, as I have 
said, by way of cyoss-objection, The question is whether such cross- 
objection should be allowed. 

Now, order XL], rule 22 which Bas.read yesterday which I need 
not read again in its terms, is certainly wide enough to cover such 
a cross-objection as was made in this case. But it has been held 
that cross-objections under this rule ought not to be allowed in every 
case: and, I refer to the decision in /adunandan Prosad Singh v. 
Koer Kallyan Singh (1), and read part of the head note which refers 
to this matter and which is as follows. “No exhaustive rule on the 
subjact can be formulated, and the true test is, whether, for the ends 


-of justice, it is necessary that upon the appeal of one of the parties 


the matter should be reopened only so far as he is concerned or the 
whole case should be reviewed and some of the respondents allowed 
the opportunity to urge a cross-objection against tĦeir co-respon- 
dents. One test of a negative character is sometimes useful: if the 


e “party, against whom a cross-objection is sought to be urged by his 


fellow respondents, is not a necessary party to the appeal, the cross- 
objection can hardly be allowed to be urged”: and the judgment 
of my brother Mookerjee is to be found at page 62, I read from a 
passage at the bottom of page 63 which seems to me to be appli- 
cable to this case. “The principle is that, as a general rule, the 
right of any respondent to urge & cross-objection should be limited 
to his Grging it only against the appellant; and it is only by way of 
exception to this general rule, tbat one respondent may urge a 
cross-objection as against another respondent; the exception, it is 
said, holds good in those cases where the appeal opens up questions 
which cannot be disposed of complefely without matters being 
allowed to be opened up as between co-responderfts.” And, then 


later on, he refers to the negative test which I have already read, 


and goes on to say. “The test to be applied is, whether the ques- 
tions which arise between the several sets of parties are sg connected 
that one of them ought not to be allowed to re-open matters so far 


-a8 he is concerned without opportunity allowed, in the interests of 


justice, to another to protéct himself by urging his obje@fions, even 
though they be directed, not against the appellant, but against a 


co-respondent.” Now, in my judgment the matters which I rid 


referred to and which are sought to be raised by the cross-objection 
had no relation to or connection with the question which was raised 


by the appeal and cannot be said to be within the test which is 


laid down by this judgment, namely, “so connected thatone af the 
(p) (1911) 15 C L6. . 
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parties ought n be allowed to re-open matters so far as he is Omm, 

concerned without opportunity allowed, in the Ie of justice to 1915. 


another to protect himself by urging his objections, even though Shib Cha i 
they be directed, not against the appellant, but against a co-respon- 
dent" I dó not think this cse comes within that test. What I pies 
have only to'add is this: our attention was drawn to order XLI, Sanderson, C. J. 
rule 33. This rule, as I understand, has been passed since this ME 
decision. It gives undoubtedly important and useful powers to the 
Court of appeal, which, speaking for myself, I should think the 
Court of appeal would not hesitate to make use of on a proper 
occasion; but as regards this case it is sufficient for me to say that 
in my judgment it is not a proper case in which the Court of appeal 

r ought to exercise the power and which are given to it by that rule. 


v, 
. A, C, Dulcken. 


For these reasons I think the preliminary sa which was 
raised by Mr? Sircar must prevail. 


Woodroffe, J.—I agree. 

Mooker]ee, J.—1 agree that the cross-objection taken by the 
defendant respondent against the plaintiff respondent should not 
be entertained. The property, it has been held, belonged, in equal 

a halves, to two brothers Sib Chandra Neogi and Chunilal Neogi. 
Accordimg to the facts found by Chaudhuri, J, the share of the 
latter has devolved upon the plaintiff, while the share of the former 
has vested in the two defendants, Kar and Dulcken. Kar has pre- 
ferred this appeal and has raised the question, whether the share of 
Sib Chandra was not vested in him alone to the exclusion of Dulc- 
ken. The plaintiff has been joined as a respondent to this appeal, 
as a partition is sought of the entire Joint property. Thereupon, “> 
another defendant, who unsuccessfully resisted the claim of the 
plaintiff to the half share of Chunilal, has sought to reopen that | 
guestion by way of cross-objection. Clearly, the cross-objection 
should not be entertained under Order 41, rule 22 of the Code; , 
the questioh raised thereby is entirely distinct from and in no way 
related to the question in controversy in this appeal. The grounds 
for this clusion need not be elaborated here and will be found 
formulated in my judgment in the case of Jadunandan Prosad Singh 
y. Koer Kallyan Singh and others (1). Our attention, however, 
has been invited to Order 41, rule 33 of the Code, which, 
it has been argued, invests the Court of appeal with wide discre- 
tionary powers, comprehensive enough to cover the present case. 

This contention, in my opinion, should not prevail 
(19 (fort) 15 C. L. J. 61 ; 16 C. W, N, 612, : 
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1915.' tion in the case gor Gangadhar v, Banabast (xy ; Ananga Mohun 
Shib Che v. Bejay Chandra (2) ; Abjal Majhi v. Intu Bepari (3); Akiman- . 
v. nessa v. Bepin Behari (4); Mathura v. Ram Kumar (5); Rangam 
A. C. Dulcken. 





` v, Jhandi (6). These decisions show that Order 41, rule "33 must be 
Meokerjee, J. cautiously applied, for instance, applied generally in cases where but 
icd for recourse to it, the ends of justice would be defeated. Thus the rule 
should not be allowed to be invoked in favour of a litigant so as to 
enable him to evade the provisions of other statutes, such as the 
Limitation Act and the Court Fees Act, Here, a recourse to the 
other provisions of the Code would have been sufficient for the 
purposes of the respondent ; she has failed to do so, and, cannot 
now be permitted to fall back upon Order 41, rule 33. Thg cross- 
objection must consequently be dismissed with costs. 


* 
e 


Then the following judgments were delivered : i 


(December, ar. e Sanderson, C. J.—This case has taken rather à curious course," 
and it is about to be decided by the Court upon a point which, as 
far as I understand, was not taken in the Court of first instance, ° 
and was not mentioned in the grounds of appeal, but was one which 

. occurred to the members of the Court, and which was put yesterday : 
to Mr. Das and I may say for myself, the case was argued " exceed- 
ingly well on. both sides, and when Mr. Das was faced with this 
point he met it with the candour, which always characterized his 
conduct in Court, and inspite of his ingenuity he had to admit 
practically that there was no answer to it. When I come to deal 
with the question about costs, I shall have to say something of the 

- |: course the case has taken. Before I deal with that, I propose to 
| . State shortly the facts of the case and then give my jugdment. 


The appealis by Shib Chandra Kar, who appeals, as I have already 
said in dealing with the other part of the case, against the decision 
in favour of another defendant whose name is Dulcken. The 
learned Judge has decided that Shib Chandra Neogi and Chooney 
Lall Neogi formed a joint Hindu family and had a joint business 
carried on at premises No. 36 Foriapukur Street, that that property 
was purchased in the name of the wife of Shib Chandra Neogi, and 
that the plaintiffs who claim through Chooney Lall were entitled to N 
half that property. The dispute between the defendant Shib Chandra 


’ (1) (1914) 22 C. L. J. 390. (2) (1915) 22 C. L. T. 391. 
(3) (rors) 22 C. L. J. 394. (4) (1915) 22 C. L. J. 397. = 
(5) (1915) 23 C. L. J. 26. (6) (1911) I. L. R. 34 All, 32. 
e 
e 
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Kar and Dulcken been confined entirely to the other half, name- CIVIL. 
ly, what I may call the half to which the heirs ,of Shib Chandra 1915. 
` . d 
Neogi were entitled. Shib Chandra 


Now, Shib Chundra Neogj had a daughter whose name was p. 
Giribala who had six sons, Satish Chundes Sur, Suresh Chunder m Dalan. 
Sur, Sirish Chunder Sur, Sarat Chunder Sur, Subodh Chunder Sur Sanderson, C J. 
and Susil Chunder Sur.’ There were considerable dealings with the n 
property in question into which I do not intend to go—the material 
dealings were three mortgages: the first was dated the 13th of 
February 1906071 in which Giribala was the mortgagor, and her eldest 
three sons, Satish, Suresh and Sirish joined; the mortgage was to a 
man called Tincowry Haldar, and the property was mortgaged for 
Rs. 4,008. On the zand of January 1902 there was another mort- 
gage of the same property by Giribala and the same three sons, to 
Shib Chundef Kar, the defendant, for Rs. 4,500. On the rath of 
January 1903, there was a further mortgage to one Nilkanta Pal 
and in this mortgage Giribala joined on behalf of herself and, 
also on behalf of her two infant sons Subodh and Susil, and 
to this mortgage her first, third and fourth sons, Satish, 
Suresh and Sarat were parties, the second son Sirish having died 
in the meantime ; that was a mortgage for Rs. 3000. On the 
25th of,February 1904, Tincowry Haldar obtained a decree in suit 
No. 278 of 1903 ; the defendants to that suit were Gitibala, Satish ' 
and Suresh and the subsequent encumbrancers Shib Chunder Kar ` 
and Nilkanta Pal. On the 27th of April 1904, there was an agree- - 
ment between Giribala and all her sons except Sirish who was dead 
at that time, by which the parties agreed to sell the property in^ 
Foriapuker Street and anofher property to Dulcken subject to mort- B 
gages—the moftgages being specifically mentioned and subject to the ' 
decree in suit No. 278 of 1903. Onthe 17th of December rgos, 

Giribala died. On the 2nd of March 1906, Nilkanta Pal assigned 
his mortgage debt and his benefit under the decree to the defendant ® 
Shib Chandra Kar. On the 28th of March 1906, there was a subs- 
titution order of the register of the suit by which Sarat and one or 
two Of T» brothers were added as pafties. On the 24th of July, 
1905, there was a conveyance to Hutchison by Satish, Sarat and 
P di Suresh, the three sons, and Harish, their father, and it is the basis 
of the title of Dulcken. ‘By that, these three sons purported to 
convey their {th share of the property :—in that conveyance there 
was no mention or recital of the mortgage. On the 31st of July 
1903, there was an order amending the decree and substituting the 
names of the sons for that of the mother Giribala ; and, on the. 3rd 
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EIN of May 1909 the decree was made absolute for gale. On the 16th 
1915, of April 1910, Hutchison conveyed the property, lor rather I think 

Shib Chan dra I shall be more accurate in saying the 4th share of half the property 


id NN to Dulcken for Rs. 500. On the and of August 191o, Tincowri 
DAE Haldar assigned his decree to the defendant Shib Chandra, Kar and 
Sanderson, C. 7. — alb rights under it for Rs. 3,100. On the 23rd of August rgro Shib 
oe Chandra Kar was made plaintiff in suit No. 278 of 1903. In Decem- 

ber there was a sale by the Registrar, and at this sale Shib Chandra 

Kar purchased all the properties, and paid a sum of Rs. 17,600. 

On the 7th March 1911, the sale certificate was handed to Shib 

Chandra Kar. There is only other fact which I need now mention, 

and that is that on the 24th of March 1911 the infant sons, the 

fifth and sixth sons of Giribala in consideration of asum of money, 

Rs. 500 released all interests in the property to the defendant Shib 


Chandra Kar. ee 
Now, the question arises upon those facts whether the defendant 


Quicken is entitled to {th share of this property in Foriapukur. 
Street or to any part of that 4th share, The learned*Judge has held 

that he was. In my judgment the appellant is entitled te succeed, 
upon this ground, —and I may mention here, as I have already men- 
tioned, that I do not differ from the learned Judge’s judgment because 
f this point was never raised before the learned Judge, and Ite never 
had an opportunity of considering it—I think that by joining in the 
" mortgage of 1903, Sarat and the other two sons who were the parties 
conveying to Hutchison in 1906, represented that the property 
was being mortgaged by their mother for what has been called Zega? 
necessity. Upon those mfrtgages decrees have been made. But 
I am prepared to hold and do hold thatapart from those decrees 
those sohs who joined in those mortgages would not pe allowed to 
go back upon those representations when they are dealing with a 
party such as Shib Chandra Kar who has changed his position rely- 
e ing upon the representations of fact, Shib Chandra Kar having parted 
with no less than Rs. 17,600. In the course of the argument, I 
referred to the well-known case of Pickard v. Sears (1), and also the 
case of Carr v. London ang North Western Railway Company (2), 
and I read to Mr. Das a passage which I read again, (see Leake on 
Contract, sixth edition, page 4) * where one by his words or conduct 
wilfully causes another to believe in the existence of a certain state 
of things,"—I pause here for a moment and point out that in the 
present case the three sons by their conduct and statement wilfully 
cause another to believe in the existence of a state of things to this 


(1) (1837) 6 A & E 469. (2) (1875) L. R, 10 C, P. 307, i 
e 
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effect that Giribala was mortgaging the property for a legal necessity 
and was entitled to convey the whole of the propertg—''and induces 
him to act on that belief or to alter his own previous position, the 
former is concluded from averriug against the latter a different state 
of things as existing at the same time.” Therefore in my judgment, 
the three sons would be estopped from denying, as far as Shib 
Chandra Kar was concerned, that the state of things which they had 
represented existed. Then Mr. Das drew my attention to section 
115 of the Indian Evidence Act and also to the illustration which 
is given in the section, although it was directly contrary to his client's 
case but naturally it was his duty and he did perfectly right in draw- 
ing our attention to it where the illustration given is, ** A intentionally 
and falsely leads B to believe that certain land belongs to A, and 
thereby indyices B to buy and pay for it. The land afterwards becomes 


the property of A, and A seeks to set aside the sale on the ground 


that, at the time of the sale, he had no title. He must not be al- 

lowed to prove hjs want of title.” ^. 
i For these reasons I am of opinion that Dulcken who claims in 

this case through the three sons whose names I have mentioned 

obtained no better interest in this particular property than the sons 

themselyes had and, therefore this appeal must be allowed. 

Now, as regards the costs—-I speak entirely for myself for the 
present moment but I think my learned brothers will agree with me— 
this case had a most unfortunate course. In the Court below the 
question of legal necessity was only raised, if I may call it, at the 
last minute, and an adjournment was taken,in order that the appel- 
lant might prove, if he could, the case of legal necessity on the part 

eof Giribala and her thr& sons who joined with her: Then the 
learned Judge” on the facts and on the evidence which was given at 
the late stage of the case decided against the case of legal necessity. 
That being so, the appellant comes to this Court and he first of all 
argued thak the learned Judge was wrong in holding that no case of 
legal necessity, was proved and then went on further to argue that 
even if he could not substantiate that case, he was entitled to suc- 
ceed on "Me ground that under the circfimstances of this case there 
was a presumption, by reason of the mortgages by the three sons 
who were of age at the time the mortgages were given, that there was 
a legal necessity, and that inasmuch as the other side did not rebut 
that presumption, the appellant is entitled to succeed. Even that 
case, as far as I can understand, was not urged in the Court below, 
and,the ground upon which we have decided the case was not men- 
tioned in the notice of appeal, and that is the only ground,upon 
e 
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which this appeal has been allowed. I purposely, abstain from ex- 
pressing any opjnion as to whether the learned Judge was right in 
holding that there was no such legal necessity: speaking for myself, 
Ishould have very great hesitatiog in interfering with his judgment 
on that point. I also refrain from expressing any opinion as to 
(whether there was the presumption. If I were to do that, I should 
have to consider very closely indeed, whether the other side ought 
not to have an opportunity of displacing that presumption. Fortu- 
nately we have not to do that: for I think the appellant is entitled 
to succeed upon the ground I have mentioned. Having regard to 
these circumstances, I think the appellant ought not to have any 
costs against Dulcken either in this Court or in the Court of first 
instance and that each party should bear his own costs in thi Court 
and in the Court of first instance. 


Woodroffe,-J.—1 agree both as to the order passed on the 


Mookerjee, J.—This is an appeal by the first defendant in a 
suit for partition of joint property, which belonged originally to two’ 
brothers Shib Chandra Newgi and Chooni Lall Newgi, though it had 
been acquired and continued to stand in the name of Ramanimoni 
Dasi, the wife of the elder brother. The question of the devolution 
of the share of the younger brother is not in controversy in this 
appeal,’ and, we are concerned only with the share of the elder 
brother. The rival claimants in respect of this share are the appel- 
lant Shib Chandra Kar and the respondent Arthur Clayton Dulcken; | 
the former sets up a title by purchase at a sale held in execution of 
a decree on three mortgages granted dm the 15th February, rgor,, 
22nd january, 1902, and 12th January, 1903 by®Giribala, the 
daughter of Shib Chandra Newgi and Ramanimoni Dasi 5 the latter 
claims as assignee, from three of the sons of Giribala who had 
joined with their mother in the execution of one or rgore ofthe 
mortgages already mentioned. Mr. Justice Chaudhuri has decided 
in favour of Dulcken on the ground that ths mortgages granted by 
Giribala and the sale consequent thereon did not bind e inherit- 
ance in the hands of her sons. On the present appeal, the argu- 
ment was at first directed to controvert this proposition, and relian 
was placed upon the decision of the Full Bench in Debi Persad 
v. Golap Bhagat (1), as to the precise effect of a transfer by 
a limited owner with the concurrence of some of the reversionary 


(p (1913) I. Lu Re 40 Cale, 721 ; 17 C. Ls J. 499 ; 17 C. W, N. 701, 
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heirs. If the decision of the appeal had depended on the determi- Civ, 
nation of this question, it would have been necessgry for the Court 1915, 
to consider, whether, upon the pleadings, the appellant should have Shib Chan re 
been allowed to raise this paint in the Court of first instance, and, v. 
A. C, Dulcken. 


whether upon failure of the case made in the trial Court, he should nein 
be allowed to rely here upon a radically different aspect of the Movkerjee, J. > 
matter. As the argument proceeded, however, it transpired that the ~ 
determination of the rights of the parties really depended upon a 

question of law, neither raised nor investigated in the Court of first 

instance, namely, were the vendors of the respondent Dulcken estop- 

ped to deny the validity of the mortgages (to which they were 

parties) and the operative character of the consequential execution 

sale, «his question must be entertained and decided by this Court, 

as its solution does not require the investigation of new facts. 

In this connection, we may usefully recall to mind the observations 

of Lord Watson in Connecticut Fire Insurance Company v. 
' Kavanagh (x) “when a question of law is raised for the first tinte 

in a Court of last resort, upon the construction of a document or 

upon facts either admitted or proved beyond controversy, it is not 

only competent but expedient, in the interests of justice, to entertain 


the plea.” . 
We must now examine the true legal position. of the three sons 
of Giribala who joined with her in the mortgage transactions ; and, t 


upon her death, transferred the property on the 24th July, “1906, to 
Hutchinson, from whom Dulcken purchased on the 16th April, 
1910, . The record «shows that the first. two sons not only joined 
their mother in the execution of the first two mortgages but were 
also parties to the mortgaffe suit, which, on the 25th February, 1904, 
resulted in the usual decree for sale, subsequently made absolute 
on the 3rd May, rgog. The other son, though one of the execu- 
tants of the mortgage of the rath January, 1903, was not made a party 
to the mostgage'suit in the first instance; but on the death of his * 
- mother on the 17th December, 1905, he was brought on the record 
as one of her representatives in interest. I use this inaccurate 
expressio? as it occurs in the decreé; but what happened in 
E odi was that the sons of Giribala were, upon her death, brought 
"7 on the record of the mortgage suit to represent that interest in 
the hypothecated property which was sought to be bound by 
the decree made therein: Premmoyi v. Preonath (2). There " 
is no controversy that on the dates when the mortgages were 
exeguted, the entire interest in the property was vested in 


(1) (1898) A. C. 473 (480). — (2 (1896) L L. R, a3 Calo 637. — 4 
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Giribala and Giribala alone, subject, no doubt, to the gualification 
that as she was a limited owner, she could bind the inheritance by 
a transfer, only if it was made under circumstances recognized as 
necessary or proper under the Hinda Law. Now, each of these 
mortgages recited her title as derived from her mother by right of 
inheritance and narrated the circumstances which constrained her 
to create the incumbrances Here, we may observe parenthetically 
that whether the property belonged really to her father or to her 
mother, she would equally take as the heiress; in either contingency, 
she would be a limited owner, and, upon her death, the property 
would pass to her sons, who were the reversionary heirs, as much 
of the estate of her father as of the szridÀan property of her mother. 
It was thus wholly immaterial, for purposes of devolution, whether 
the property belonged really to her father or to her mother. The 
mortgages no doubt proceeded on the assumption that the property 
bel. nged to her mother and that the money raised was required for 


saith legitimate purposes as justified an absolute alienation of the ` 


inheritance by a limited owner ; but how could this prejudice the 
position of the mortgagee? how could the mortgagors be allowed to 
rely upon some title other than that alleged in their deeds? Brijraj 
JVopani v. Pura Sundary (1) The question thus ineyitably 
arises, whether her sons who joined with her in these mortgages are 
concluded by their solemn declarations, or whether they are free to 


resile from the position they deliberately took up and to rely upon , 


& title derived, not from their maternal grand-mother but from their 
maternal grand-father, and thüs impeach, possibly, defeat the 
interest of the mortgagee ; this, be it noted, is not a question as to 
their competency to bind their expectant fhterest as reversioners by 
actual alienation before the succession had opened out: * Shamsunder 
Lal vy. Ackhan Kunwar (2). In my opinion, section 11 5 of the 
Indian Evidence Act furnishes an answer emphatically in the negative. 


® This conclusion is supported by the decisions of the Judicial Com- 


mittee in Sarat Chunder Dey v. Gopal Chunder Laha(3), and Rani 
Chundra Kunwar v. Chaudhri Narpat Singh (4). In the former 
case, Lord Shand said : “What the law and the Indian statffff mainly 
regard is the position of the person who was induced to act ; and the 
principle on which the law and the statute rest is, that it would be 
most inequitable and unjust to him that if another, by a representa- 
tion made, or by conduct amounting to a representation, has induced 


(1) (1914) L. R. 41 I. A, 189 4 20 C. L, J. 368. 
(2) (3898) L. R. 25 I. A. 183 ; I. L. R. ar All. 71. 

(3) (1892) I. L, R. 20 Calc. 296 ; Le R. 19 I. A. 203. ° 
(4) 41906) Lu R. 34 I. A. 27 
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him to act as he would not otherwise have done, the person who 
made the representation should be allowed to depy or repudiate the 
effect of his former statement, to the loss and injury of the person 
who acted onit" In thelatter case, Lord Atkinson said: “In 
Heane v. Rogers (1), Bayley, J. in delivering the judgment of the 
Court lays it down that : ‘there is no doubt but that the express 
admissions of a party to the suit or admissions implied from his 
conduct, are evidence, and strong evidence against him; but we 
think he is at liberty to prove that sich admissions were mistaken 
or were untrue, and is not estopped or concluded by them unless 
another person has been induced by them to alter his condition. In 
such a case, the party is estopped from disputing their truth as 
againgt that person (and those claiming under him) and that transac- 
tion, but 25 to third parties he is not bound. In Newton v. Lid- 
diard (2), eLord Denman approved and adopted this statement of 
the law; and Æxparte Morgan, In re Simpson (3) and Trinidad 
Asphalie Company v. Coryat (4), in effect illustrate the same prisçi- 
ple.” Reference may also be made to other decisions which illus- 
trate this principle : Catrncross v. Lorimer ( 5); “Pickard v. Sears (6) ; 
Freeman v. Cook (7) ; Cornish v. Abington (8) ; Carr v. The London 
& N. W. Ry. Co. (9); Seton v. Lafone (10) ; Bepin Behary 
Mitra" v. Tincowri (11) ; the doctrine was recognised as early 
as 18:12, when the Sudder Court held in Mohkun Lal vw. 
Stroomunnee (12) that a reversioner who has voluntary signed 
the deed 'of the widow cannot legally claim in opposition thereto 


‘Sia Dasi. v. Ggriahai (i3); Ramadhin v. Mathura (14); 


Mr. Das who argued the case for the rÉspondent with great ability 
indeed, admitted with him usual candour, that the sons who had 
actually joined in the mortgages granted by their mother could not 
be heard to maintain to the detriment of the mortgagee or of the 
purchaser at the mortgage sale; Sarat Chunder Day v. Gopal 


Chunder Laka (15), that the recitals therein were untrue; but hee 


contended that the position of the transferee from them was 
different in view of section 43 of the Transfer of Property Act, 
which dwénes the effect of a transfereby an unauthorised person 


(1) (1829) 9 B. & C. 577 (586) (2) (1848) 1a Q. B. 926. 
« (3) (1876) a Ch. 72 (89). (4) (1896) A. C. 587. 
(5) (1860) 3 Macq. H. L. 829. (6) (1837) 6 A. & E. 469. 
(7) (1848) 2 Exch. 654. (8) (1859) 4 H. & N. 549. 
(0) (1875) L. R. 10 C. P. 307 (316). (10) (1887) 19 Q. B. D. 68, 
(11) (1911) 13 C. La J. 271. (1a) (1812) 2 Mac. Sel. Rep. 32 (40). 
413) (1880) I. L R. 3 All. 352. (14) (1883) I. L. R. to All. 407. 


(15) (1892) L. R, 19 I. A. 203 j I. L. R. 20 Calc, 296, : 
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- by the decree and to be sold thereunder. 
. from the fact that the execution sale actually took place after the 
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. ,Who subsequently acquires an interest in the property transferred. 


In my opinion, that section is of no real assistance to the respon- 
dent, even on the assumption that he is a purchaser for value 
without notice. The sons are concluded by the recitals in the 


^ mortgage instruments to which they were parties; those recitals 


establish indisputably that the appellant has obtained an absolute 
title to the property, a title not defeasible at the instance of the 
sons; consequently, no title did or could pass to the purchaser 
from the sons. The,two sòns who were parties to the mortgage 
suitand are bound by the decree made therein, are obviously in a 
position of still greater embarrassment than their brother who was 
not initially made a party to that suit. There is, further, no room 
for doubt that what was mortgaged was the entire infgrest in 
the property, which was precisely what was intended to be bound 
This follows irresistibly 


death of Giribala, for if the decree bad been intended to bind" 


* merely the limited interest of Giribala, a sale Would have been 


impossible after her death, There is thus no escape from the con^ 


clusion that the Court intended to sell the entire interest, and, in 
the events which have happened, that interest has vested in the 
appellant The appeal must consequently be allowed, &nd the 
decision of Chaudhuri J. reversed in so lar as it affects the 
appellant. | 

Babu Jatindra Nath Banerjee :— Attorney for the Appellant, 


Messrs. H. N, Dutt, & Co, -— Attorney “for the Respondent 
A. C. Dulcken. 


e 
Babu Naffer Lall Mullick —Attorney for the Respondent 
Paritoshini Dassi. i 


Babu Anil Nath Bose --~Attorney for the Plaintiffs-Respondents. 
Appeal allowed » Degee varied. 
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Before Mr. Justice Walmsley and Mr. Justfte Panton. 


MARIE PENHEIRO AND ANOTHER l Cri 
7. ' 1918. 

Š . Saye 
JOTINDRA MOHAN SEN.* jae 


Executor, power of —Effect of executors assent to legacy —Power of executor to 

dispose of property—Indian Succession Act (X of 1865), Secs. 269, 293. 

After the executor has given his assent to the legacy, be is not competent 
under section 293 of the Indian Succession Act, to deal further with the property. 

An executor, although he has the power to dispose of the property of the 
deceased in such manner as he thinks fit under section 269 of the Indian 
Succession Act, must be able to give reasons for doing so. 

© 


Appeal by the Plaintiffs. 
Suit for a fleclaration that a mortgage ‘executed by an executor 
is inoperative. 
The material facts and arguments appear from the judgment of e 
Walmsley, Ja $ 
Babu Charu Chunder Sen for the Appellants. 


None appeared for the Respondent, 


The judgments of the Court were as follows : | 
Walmsley, J —This appeal is preferred by the plaintiffs who June, 25 
are minors represented by a guardian. They inherited two-thirds m 
of their ancestral homestead from their father. The remaining! one- 
third was bequeathed to them by their grand-mother or step-grand- 
mother Isabella Penheiro. One Macdonald Palacio was appointed 
executor by the will of IsaU&lla Penheiro and he took out probate. 
About a year d¥ter the grant of probate he executed a lease in 
respect of one-third of the homestead and in the following December 
i.e, 18 months after the probate was granted he mortgaged the 
entire homastead to the defendant No. 2 in the name of defendant 
No. 3. We are not now concerned with the lease. The suit out 
of which the present appeal arises was brought by the plaintiffs for 
a declaratidW*that the mortgage executed by this Macdonald Palacio 
was inoperative. The first Court granted the plaintiffs a decree. An 
ppeal was preferred by defendant No. 3. It was heard ex parte 
and the learned District Tudge reversed the order of the first Court 
and.dismissed the suit, 


* Appeal from Appellete Decree No. 3383 of 1915, against tbe decision of 
S, E. daton Esq. District Judge of Chittagong, dated the 22nd May, r915, 
reversing that of Babu Sasi Sekhar Ghosh, Munsiff at Sadar, dated the 31st 
December, 1914. 


e 
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Civi, The plaintiffs have now preferred this appeal and two arguments 
1918. have been advgnced. The first is that the mortgage is entirely 
Mauricie void and the second is that, at any rate, it is void with regard to 
v. the two-thirds share inherited by the minors from their father. 


Jotindrs. So far as the second point is toncerned, it seems to me quite 


Walmsley, J. clear that the decision of the learned Judge was wrong. The first 

m Court found that Palacio was not the guardian of the minors and 

the document itself does not pretend to show that he was acting 

as their guardian. The first Court also found that there was no - 

' necessity for the mortgage. That being so, it is quite clear with 

regard to the two-thirds inherited from the father that the mortzage 
was inoperative. 

The first point relates to the entire mortgage and I think it is 
equally strong. The executor appears to have 'given bis assent to 
the legacy and, having done that, he was not confpetent as the 
learned Munsiff said, to deal further with the property as provided 

e° by section 243 of the Succession Act. It may also be said that an 
executor, although he has the power to dispose of the property of 
the deceased in such manner as he thinks fit under section 269, 
must be able to give reasons for doing so: and in the present case 
the finding of the first Court that there was no necessity for the 
mortgage at all has not been displaced by the learned District Judge. 

It appears to me, therefore, that the decision of the lower 
appellhte Court is wrong and must be reversed and the suit decreed 
with costs in all Courts. Thecosts of this Court will be on the ex parte 
scale as nobody appears on behalf of the defendant respondent. 


« e 


A T. M. Appeal allowed, 


Before Mr. Justice Walmsley and Mr. Justice Panton. 


Cm, SONAULLA SARDAR = 

1g18 ^ v. 

hd —— 
feme 25 BHAGABATI DEBYA CHOWDHURANI.AND OTHERS." 


Enhancement —Orccupaney ralyat—Bengal Tenancy Act (VIII of 1885), See. 29 
— Holding, area of, change of. 
* Appeal from Appellate Decree No. 585 of 1917, against the decree of 
Babu Kedar Nath Choudhuri, Subordinate Judge of meng dated the asth 


September, 1916, reversing that of Babu Kunja ri Ballav, Muhsiff of 
Naogaon, dated the 25th. April, 1916. 
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The area of the holding was described in the dakkilas given to the tenant and 
in the papers kept by the landlord as 74 bigbas and in 1309 $1902-3) there was 
a fresh survey made by the landlord when the area was found to be 94 bighas. In 
1311 (1904-5) the tenant agreed to pay h bim | rent at the rate of Rs. 16-14 as per 
annum for the holding as found by messirement in 1309. Before 1309 the rent 
was at the rate ef about Re. 1-6} as. per bigha but in 1311 the rent according 
to the agreement was at the rate of Re. I-1a4 as. per bigha. Ina suit by the 
landlord for recovery of rent st the rate of Rs, 16-14 as. per annum for three 
years : 


Held, the agreement was made in violation of section 29 of the Bengal Tenancy 
Act: Nasir v yatendra (1) distinguished. 


Appeal by the Defendant. 
Suit for recovery of rent. 


The material facts and arguments appear from the judgment 
of Walmsley, J’ 


, Babu Khitish Chunder Neogy for the Appellant. 


Babus Surendra Chunder Sen and Hemendra Chunder Sen for 
the Respondents. 


The judgments of the Court were as follows : 


Walmsley, J :—The plaintiff landlord sued the defendant for 
rent at the rate of Rs, 16-14 as. per annum for three years, The 
defendant pleaded that his rent was not Rs. 16-14 as. but Rs. ro-15 
as. ; and from the pleadings it appears that the parties are gbreed 
on the facts that the area of the holding was described in the 
dakhilas given to the tenant and in the papers kept by the landlord 
as 74 bigbas and thatin 14309 there was a fresh survey made by 
the landlord when the ladlord said the area was increased to 
about 9i bigha$ The plaintiff claims that in 1311 the defendant 
agreed to pay him rent at the rate of Rs. 16-14 as. per agnum for 
the holding as found by measurement in 1309. The defence raised 
by the deferylant is that the agreement, if made, was in violation 
of the provisions of section 29 ofthe Bengal Tenancy Act. The 
learned Munsiff upheld this contention; but, on appeal, the 
learned Sulrdinate Judge reversed that decision. and gave the 
plaintiff a decree for the entire amount claimed. The defendant 
WE now appealed to this Court. 

Now, it appears that the rent before 1309, assuming the area 
to be 74 bigbas, was at the rate of about Re. 1-64 as. per bigha, but 
in 1311 the rent provided by the agreement was at the rate of 
Re. 1-124 as. That increase is considerably in excess of the 


(1) (1915) 32 C. L. J. 88. 
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authorized increase of two annas in a rupee. Now, the landlord 
cannot point t$ any particular piece of land and say that the 
tenant agreed to pay him so.much rent for this piece of land. 
The rate must be considered age applied to the whole area ; and 
for the purpose of considering section 29 we must take the, . 
average rate per bigha throughout the whole area: And the 
question is whether, when we find an enhancement in the rate 
per bigha the provisions of section 29 have been violated. It 
has been urged before us that section 29 of the Bengal Tenancy 
Act is applicable only when the holding “remains , constant.” 
These particular words have been used in a judgment: but the 
facts of that case which is the case of Nasir Payada v. Jyatendra 
Narain Acharjee Chowdhury (1) are entirely different. dhe facts 


' of an earlier case to which reference is made in thgt judgment 


are also entirely different from those in the present case, The 
principle of those cases has no application to this case. In 


e*my opinion, the agreement which was entered, into between the 


landlord and the defendant in this case was made in violation 
of section 29 of the Bengal Tenancy Act. I think, therefore, 
that the appeal in this case should be allowed, the judgment 
and decree of the lower appellate court set aside and those of 
the Court of first instance restored with costs in this Court and 
in the lower appellate Court. 
Panton, J.—I agree. 
A. T. M. Appeal allowed, 


(1) (1915) 22-C, L. J, £58. 2 


/ 


u 
gae Mr. Justice N. R. Chatterjea and Mr. Justice Greaves. 
'SHOSHI LAL DAS 9 
vU. 
THE SECRETARY OF STATE FOR INDIA IN *9OUNCIL.* 


Land Acquisition broceeding—Calcutia Municipal Act (LIL of 1899), See. 
(d)—Preswmgtion — Holding consisting of two plots—Separate assesment Wi I 


by Corporation —Sefarate proceeding for acquistion of each plot, tf legal— 
Esstoppel, tf any. , 


* Appeal from Original Decree, No. 30 of 1917, against the decree of A. n 
Chotzner Esq., Special Land Acquisition Judge of District 24-Purganase dated 
the g8th of October, 1916, 

. 


e 
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Where two plots which originally formed one holding and were covered by * x EHE: 
| One assessment,bad been partitioned amongst the owners, and one of them applied 1918. 
to the Corporation for the separate nssessm: nt of his plot, and the separation was — 
refused by the Corporation, and the Corporation subsequently acqhired the two Scam 
plots in separate proceedings : Secretary of State 


for India fn Council. 


ambik AA an 


* Heid, that the Corporation was not estoppedysby hiving assessed the plots as 
one, from proceeding to acquire the land in two separate proceedings, although 
the effect of the action of the Corporation has been to deprive the owners of the 
benefit of the presumption raised under section 557 clause (d) of the Calcutta 
Municipal Act. 


Appeal by the Claimant. 

Land Acquisition case. 

The material facts will appear sufficiently from the judgment of 
Greaves, J. 

Babu Ram Chandra Masumdar and Nagendra Nath Ghose for 
the Appellant. °. ; 


Babu Ram Charan Mitra for the Respondent. C. A. V. 
The following judgments were delivered : ^e 
" A Gpeaves, J.—This appeal and a cross-objection arise in a Land Ma feti 27 
Acquisition matter. 
The appeal is by the owner of the land acquired and is an appeal 
5, . 


against the &mount of Rs. 3,500 per cottah which was allowed him 
by the Collector and affirmed by the special Land Acquisition Judge. 
The appellant claims to be entitled to compensation for the acquisj- 
tion of the land at therate of Rs 4,100 per cottah in lieu of the 
Rs. 3,500 given him by the award of the Collector. 

The cross-objection is b$ the Secretary of Staáe and deals with 
the sum of Rs. 1,900 being at the rate of Rs. roo a month awarded æ 
to the owner of the land for loss of the use thereof for a period of 
nineteen months, namely, from the time the notification was made 
until the time the land was actually acquired. 

I will deal with the appeal first. 

The point really lies in a nutshell. It concerns the provisions 
of section 557 (d) of the Calcutta Municipal Act (ILI of 1899). That 
sub-section provides that the market value of the land or building 
shall, until the"fbntrary is shown, be presumed, for the purposes of 
the said clause of sub-section (x): of section 23, to be twenty-five 
timef the annual value of the property, as entéredin the assessment 
book prescribed by this Act, The appellant before us claims that 
the Corporation, by the way in which they have dealt with the matter, 
have deprived him of the benefit of section 557 (d) It will be 
necessary, before I deal with this point, to state a few'facts. 
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The land was acquired for the purpose of widening Simla Street. 


It has a frontage to Manicktola Street, is bounded on the east by ' 


Simla Stree and has a small frontage on the west to Mohendra 
Gossain Lane. The Corporation acquired, in respect of this widen- 


ing, two plots which are shgagg on the plan at page 23 of the Paper- 


book. These were originally one Holding -i.e, Holding No. 54. 
When the Corporation came to acquire them, they were still covered 
by one assessment. The plots had been partitioned some years prior 
to the acquisition; and in the year 1914, the present appellant appli- 
ed to the Corporation for the separate assessment of his plot, that 
is to say, the plot on the. ea-tL From page 29 of the Paper-Book, 
it appears that some preliminary assessment was made, the plot with 
which we are dealing, being assessed at Rs. 1,539—and the other 
plot at Rs. 936. But this separate assessment was never confirmed : 
and, in fact, it appears from page 30 of the Paper-book. that the 
separation was refused by the Corporation ; for what reason is not 
aoparent This being so, it would have been expected that, although 
the plots had been partitioned, as the Corpqration had elected to 
treat the plots for the purpose of assessment as one plot, there would” 
have been one proceeding and not two Land Acquisition proceedings. 
The result of that would have been that section 557 (d) of the 


y, 


Calcutta Municipal Act would have applied and the, owner of the | 


land—in fact'both the owners .of the land—would have been en- 
titled to the benefit of that sub-section unless the presumption had 
been rebutted by evidence. Again, if“ the Corporation had assented 
to the application of the owner of the plot which is the subject of 


this appeal, the appellant before us, finless the presumption had ' 


been rebutted, would have been entitled to the benefit of sec- 
tion 557 (d). The effect of the action of the Corporation, namely, 
in taking two proceedings —45-2 and 45-1—to 'acquire this plot, has 
been to deprive the appellant before us of the benefit of the pre- 
sumption raised under section 557 (d). It certainly seems to us 
somewhat inequitable that the Corporation having fefused to separte- 
ly assess the land and having elected to treat it as .one holding, 
should have, for the purpose of acquisition, departed from this and 
acquired the two plots in separate proceedings "With. the result of 
ousting the appellant before us from the benefit of section RU the 
Calcutta Municipal Act. But the only question we have to decide 
is whether there is any legal right in the Corporation to proceed in 
the way they have done. 'lhe.appellant, has not shown us that, 
having regard to the fact that the two plots are separately owned, the 
Corporation are stopped, by having assessed the plots aà one, from 
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proceeding to acquire the land in two separate proceedings. This CIVIL. 
being so, we do not think that we can interfere with the decision of 1918 
the Special Land Acquisition Judge upholding” the award of the Shoshi 
Collector. ' ?. 

On behalf of the Secretary ol State, it was urged that, even apart E E. 
from this the presumption under the section had been rebutted. It od 
is said that the lands were valued for partition at Rs. 3,250 a cottah jaki, 


and that the share of Bhuban on the partition was purchased in 1910 
at the same figure, namely, Rs. 3,250 ; and the learned Government 
: pleader also prayed in aid the letting value of Rs. 150 as given by 
the appellant in his evidence before the Special Land Acquisition 
Judge. But it appears to us that the figure of Rs. 3,250 being a 
figure of the value in 1910, it may well have been that the land in 
1914—the date of theacquisition proceedings—had become enhanced 
in value. “And as to the letting value of Rs. 150 it is not sufficiently 
clear what deductions fall to be made from the figure to enable us 
'e to have any reliance on them. We prefer to base our judgment 
on this namely that having regard to the fact that the plots werg 
$ separately owned, it was within the power of the Corporation, for . 
the purpose of acquisition, to have proceeded as they have done#h 
two proceedings. 
The result is that the appeal fails and must be dismissed. Put ? 
we make no order as to costs. 
The cross-objection, as already stated, deals with the award of 
the- Special -Land Acquisition Judge of the sum of Rs, 100 per month 
for a period of nineteen months. It is urged on behalf of the 
Secretary of State that from this sum theresought to have been made 
various deductions for gates and so forth; but having regard to the 4 
figure of thg assessment of the 15 moulds, namely, Rs. 2,475 and 
having regard to the size of the eastern plot, we think that the Land 
Acquisition Judge acted well within his nents in making the award 
he did of Rs, roo a month. 
The ‘cross-objection by the Secretary of Stato also fails and is 
dismissed. We make no order as to costs. 
N. Chatterjea, J.—1 agree. ` 
A, N R.C. Appeal dismissed; Cross-objection dismissed, 
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| Before Sir Asutosh Mookerjee, Knight Judge, and Mr. Justice 


di repugnant to the law of reason. 
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Walmsley. 
SIB NARAIN MOOKERJEE 


v. : 
BHUT NATH GUCHAIT AND ANOTHER.* 


Custom — Unreasonable, meaning’ of. 


À custom to be valid, must bs reasonable afid certain : Tyson v. Stith (1)1 


and Makamaya v. Haridas (2) referred to, 


If the validity of a custom is challenged on the ground that it is against rea- 
son, the reason is not to be understood as meaning every unlearned man’s reason, 
but artificial and legal reason warranted by authority oflaw Congequently, 
when it is sald that ** a custom ıs void because it is unreasonable," what 'is 
meant is that the unreasonable character of the -alleged custqyn* conclusively 
proves that the usage, even though it may have existed from time imme- 
mortals must have resulted from accident or indulgence and not from any right e 
conferred in ancient times : Salisbury v. Gladstone (3) referred to Hence a 
custom which is prejudicial to a class and is beneficial to a particular individual " 


^» 


Where the custom pleaded was that the entire rent for the &ajabad lands must 
be remitted, irrespective of the extent of the destructive effect of the inundation 
of the crops : - 


Held, tbat the custom was unreasonable and uncertain. 
Appeal by the Plaintiff. 

Suit for recovery of arrears of rent. 

The material facts ang arguments appear from the judgment. 


Sir Rash Behary Ghosh, Babus Dugrka Nath Chuckerbutty, 
Surendra Nath Roy, Surendra Chandra Sen, Biraj Mohan. Mojum- 


dar, and Satyendra Nath Roy for the Appellant . 
Babu Bepin Behary Chose and. Krishna Kamal Maitra for the 
Respondents. : 


C, A. Y. 
The judgment of the Court was delivered by 
Mookerjee, J.—This is an appeal by the plaintiff igga suit for 
recovery of arrears of rent. The case for the plaintiff is that rent 
is payable at the rate of Rs, 77-10-o per annum for the disput, ~ 
* Appeals from Appellate Decrees Nos. 2176 and 2177 of 1915, against the 
decisions of S. K. Ghose, Esq., District Judge of Hooghly, dated the 15th June, 
1915, sffrmirg those of Babu Sarat Chandra Bose, Munsif of Hoogbly, dated 
the 27th March, 1914. ` 


(1) (1838) 9 A. & E 405. $ 
(2) (1914) I. L. R. 42 Calc. 455 ; 20 C. L, J. pid 
(35 ah 9 H L. C. 692 (Jot). 
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b LÀ 
holding which comprises 25 bighas, 18 cottahs and 2 chhattaks of 
land. The defendants allege that the area comprises two classes 
of land, namely, a cottahs and 7 chhataks of nikaja lands, for which 
a rent of Re. 1 is payable, and 25 bighas, 14 cottahs and rt chhataks 
of kajabad lands, for which a rerft of Rs, 76-10-0 is payable. It is 


thus clear tat there is no dispute between the parties either as to . 


the area or the annual rent payable in respect thereof, The defend- 
ants, however, set up a customary right to abatement of rent on 
account of the Aajadad lands. They assert that the siAaja lands 
are free from inundation and are always subject to payment of rent, 
while the Zajabad lands are liable to inundation and are exempt 
from payment of rent when the crops thereon are destroyed by in- 
undatiop. They allege that this custom has prevailed in the estate 
of the plaintiff as algo in adjacent estates from time immemorial and 
from generation: to generation. The custom is formulated in the 
following terms in the written statement. ‘In the years of inunda- 


tions, the zemindar never gets rent on account of the Aajabad pore, 


tions, nor do the tenants pay them ; in the years of inundations, 
the tenants only pay rents for the si&aja portions." The defendants 
assert that, during one of the four years for which rent is claimed, 
there was inundation and they are entitled to reduction of rent, not 
as a matter of favour but on the basis of customary right. 

On these pleadings, the point arose for determination, “ whether 
there is any custom in mouza Kumdhara (where the defendant's lands 
are situate) of remitting rent in the years in which there is Aaja or 
inundation.” The Courts below have found on this question in 
favour of the defendants and have partially decreed the claim accord- 
ingly. On the present afpeal, the decision of the District Judge 
has been assailed on the ground that the custom alleged is unreason- 
able and wncertain and that there is no evidence to show that it is 
compulsory on the landlord to allow abatement of rent on account 
of inundation. 

It has not been disputed before us on behalf of the tenants that 
the alleged custom, in order that it may be deemed valid in law, 
must be prowgd to be reasonable and certain: Tyson v. Smith (1); 
Mahamaya v. Haridas (2). The landlord appellant urges that the 
Atom is unreasonable. As explained in the second ofthe two cases 
just mentioned, if the validity of a custom is challenged on the 
ground that it is against reason, the reason referred to is not to be 
understood as meaning every unlearned man’s reason, but artificial 

(1) (1838) 9 A. & E. 406. 

(2) (1914) I. L, R. 42 Cale, 455 3 20 C. L J. 183. 
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and legal reason warranted by authority of law. Consequently, when 
it is said that e a Custom is void because it is unreasonable," what 
is meant is that the unreasonable character of the alleged custom 
conclusively proves that the usdÉe, even though it may have existed 
from time immemorial, must have resulted from  accidem or indul- 
gence and not from any right conferred in ancient times: Salisbury 
v. Gladstone (1). It is obvious that a. custom which is prejudicial 
to a class and is beneficial only to a particular individual is repugn- 
ant to the law of reason. On this principle, it has been ruled 
that a custom in a manor that the commoner cannot turn in his 
cattle until the lord has put in his own, is bad, for it is injurious 
to the multitude and beneficial only to the lord : Zanistry case (a). 
Similarly, it is no good custom that the'lord of the manér shall 
detain a distress taken upon the demesne till a fine,af his will is 
paid for the damage. Various other instances of customs between 


emndiords and tenants, which have been considered unreasonable, 


and consequently unenforceable in law, will be fo&nd collected in 
Viner's Abridgement Vol. VII pp. 180-185 [Customs E.—G.] Thef 
test applied is, whether the custom could have a lawfül commence- 
ment. Now, in the case before us, the custom pleaded is that the 
rent must be abated when the lands are inundated ; in othef words, 
the entire rent for the kajabad lands must be remitted, irrespective 
of the extent of the destructive effect of the inundation on the crops. 
The alleged custom is obviously unreasonable. It is also uncertain, 
if the landlord is bound to grant a remission Without reference to 
the actual effect of the ood on the holding. The custom pleaded 
is thus of a very vague character, and, reagl literally, would lead to 
this ridiculous and unreasonable result that the entige rent for what 
is called the Aajabad lands must be suspended irrespective of the 
extent of the flood or its actual destructive effect, We are of 
opinion that the alleged custom does not afford a valid defence to 
the claim. 

The result is that this appeal must beallowed and the suit decreed 
with costs in all the Courts, . This judgment will gove the other 
appeal in which a similar order will be drawn up. 


A.T. M, Appeal allow, 
(1) (1861) 9 H. L. C. 69a (701). (2) (1608) Davies 29 (32 b). 
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Before Mr. Justice Fletcher and Mr. Justice Smitker, . 
8 
NARAYAN CHANDRA PODDAR AND OTHERS. 


KESHAB LAL DHAT BHAT AND OTHERS," 
Mortgagee, purchaser-—~Sale in: contravention of section 99 of the Transfer of 
Property Act (IV of 1582)—Sale not invalid— Reference to Full Benik. 
A sale in contravention of the terms of section 99 of the Transfer of Property 
Act is an irregular sale liable to'be avoided. 
A Division Bench is not bound to refer a case for the consideration of a Full 


‘ Bench, 


. When a mortgagee purchases at an execntion sale in contravention of the 
terms of “section 99 of the Transfer of Property Act, the mortgagor is entitled to 
redeem. ‘ : 

Pancham v. "Kishun (1) followed, 


Appeal by the Defendants. 


Suit for redemption. . 7 f 


‘ The material facts appear from the judgment of Fletcher J, 
— Babu Sitaram Banerjee for the Appellants. j 


Babus Jyoti Prosad Sarbadhikary, Biraj Mohan Mojumdar and 
Panchanon Ghose for the Respondents. 


The judgments of the Court were as follows: 


Fletcher, J.—This appeal is preferred by the defendants against 


the decision of the learned District Judge, Bankura, dated the 13th 
March 1916 affirming the decision of the, Munsiff of Khatra. The 
plaintiffs brought the suig for redemption. The Judge has decreed 
redemption. The point made in this case is this: The plaintiffs 
mortgaged a four anna sharé of a property by way of an usufructuary 
mortgage to the defendant’s father in the year 1885. Contemporane- 
ously with the mortgage deed, the plaintiffs took a settlement of that 
share, thaifis, they became the tenants of the defendants at a rent 
corresponding to the interest due on the mortgage. The rent fell 
into arrear, Thereupon a rent suit was brought by the mortgagees, 
& decree was obtained, and, in contravention of section 99 cf the 
'peansfer of Property Act, the equity of redemption was attached, 
brought to sale and purchased by tbe.mortgagees. Therefore, the 
question is whether that sale was void or voidable and whether the 

* Appeal from Appellate Decree No. 1089 of 1916, against the decree of 
C. Tindall Esq., District Judge of Bankura, dated the 13th March, 1916, affirm- 
ing that of Babu TeJchander Mitter, Munsiff of Khatra, dated the roth December, 
1914. 

"n (1910) 12 G LJ. 674. . 
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Civ, | defendants could purchase the equity of redemption. It may be 

1918. admitted that judicial authorities are not all one way. But there 

Navas is one case of this Court [Pazzham Lal Choudhry v. Kishun Pershad 


Misser (1)] which unless we send this case to a Full Bench is clearly 
| binding on us. The facts as found by the learned Judge in this case 
(Fletcher, J. are that the defendants, the mortgagees, cheated the ifnorant and 
T iliterate tenants. I think, if these findings of fact remained un- 
challenged as they must, it is not a case which we should send to 
| the Full Bench. It has. been decided on more than one occasion 
that we are not bound to refer a case for the considération of a Full 
Bench. In this case, we ought to content ourselves‘ by simply 
following, without expressing either our approval or disapproval, 
the case of Pancham Lal Choudhry v. Kishun Pershad Misser (1). 
Another point has been urged, namely, as to the improvements. 
The learned Judge of the lower appellate Court has found facts 
which would negative this or rather show that the defendants have 


¿Miled to prove any such improvement. 4 
* 


p. 
Keshab. 


The appeal fails and is dismissed with costs. 
Smither, J.—I agree. ; 

A. T, M. —— Appeal dismissed. ~ 
(1) (1910) 12 C, L. J. 5741 14 C. W. N. 579. ° 
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Before Sir Asutosh Mookerjes, Knight, Vudge, and M. Justice 


á : Walmsley. : 
CIVIL. l FANINDRA NARAIN ROY 
1917. x v. d 
Sere 
July, 5. KACHHEMAN BIBI AND oTHERS*, 
Consideration — Promisor, beneftteof. | > 


Itis not necessary that the promisor should benefit by the consideration 
it is sufficient if the promisee does some act from which a third person is bene- 
ateg and which he would not have donè but for the promise, 


* Appeal from Appellate Decree No. 352 of 1919, against the decision oj 
B, C. Mitra Esq. District Judge of Birbhum, dated the a2nd July, 1917, 
reversing that of Babu Umes Chunder Sen, Subordinate Judge of Birbhum, 
dated the 3rd August, 1906. 
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Appeal by the Plaintiff. i 
Suit to enforce a mortgage. 


The material facts and argumeme appear from the judgment. 
Babu Sugendra Nath Ghosal for the Appellant. 


Babu Hemendra Nath Sen for the Respondents. i 

The judgment of the Court was delivered by: 

Mookerjee, J.—This is an appeal by the plaintiff in a suit 
instituted on the 26th February 1906 to enforce a mortgage executed 
in his favour on the r:th April 1893 by four members of a Maho- 
medan family, by name Sadan, Edu, Badaruddin and Lakhu. The 
‘suit has now lasted for more than eleven years and has had a 
chequered career. It was dismissed by the Subordinate Judge on 
the ground that there was no legal consideration for the mortgage. 
That decree was confirmed by the District Judge on appeal. On 


second appeal to this Court, Brett and Sharfuddin JJ held that : 


the view which Mad commended itself to both the Courts below 
Nas erroneous in law. The mortgage had been executed in lieu 
of a prior mortgage granted by Sadan in 1884 in circumstances, 
which may be briefly narrated. Ata sale held in 1880 in execu- 
tion of a 'lecree against some members of the family, their properties 
were sold and passed into the hands of the mortgagee. They 
supplicated to him to re-transfer to them for a sum of Rs, 300, the 
purchased property (which apparently included their homestead). He 
consented, and executed a conveyance which, however, was never 
registered. The judgment-debtors were unable to pay the decree- 
holder in cash the considergtion settled, and the result was that Sadan 
executed the mortgage of 1834 for Rs. 3oo The conveyance was 
inoperative in law, but as the statutory period has elapsed since the 
date of the execution sale and as the judgment-debtors hàve con- 
tinued in undisturbed possession, ,it may be taken that the title 
acquired by the purchaser at the sale has become extinguished. The 
true position, consequently, was that a mortgage was granted to the 
plaintiff by Sadan in 1884 in order to induce him to forbear from 
the exercise of his rights as auction-purchaser. On these facts, 
this Court held upon the authority of the decision in Hur Kissen 
Das v. Nibaran Chander Banerjee (1), that the mortgage of 1884 
was granted for a lawful consideration, This necessarily justified 
the inference that the mortgage now in suit, which replaced the 
earlier mortgage, was also for a lawful consideration. This Court 
thereupon remanded the case to the District Judge for determina- 


(1) (1901) 6 C. W, N, 27. F 2 
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Civie tion of the other issues in the suit. One of these issues was, whether 
1917. all the defendants, that is, the representatives of Sadan, Edu, 
ipa Badaruddin and Lakhu, and two other persons were bound by this 
Fanindta - ap E 
; v. _ transaction ; the District Judge, has found, as we read his judgment, 

Kachheman Bibi. that the mortgage was, as a fact, granted by these four persons ; but 


Mookerjee, J. he has held that it cannot be enforced against the repfesentatives of 

= the mortgagors other than Sadan and Edu, as they were not bound 

by the execution sale and received no benefit under the mortgage 

transaction. In this view, he has decreed’ the suit against the 

representatives of Sadan and Edu and has dismissed the claim as 

against the others. We are of opinion that the distinction made by 

him between the two sets of mortgagors is not sound in principle and 
cannot be supported. : 

The mortgagors, under the bond now in suit, are all equally 
bound by the transaction, although two of them exight not have 
been directly benefited by the mortgage transaction. This is clear 

e° from the definition of the term ‘consideration’ in section 2 clause (s) 
of the Indian Contract Act. "That definition, in fo far as it is appli- 
cable to the facts of this case, may be stated in the following terme: 
"When, at the desire of the promisor the promisee has abstained 
from doing something, such abstinence.is called a consideration 
for the promise." Here, we have, in 1884, a mortgage *by Sadan 
in favour of the plaintiff. The plaintiff was entitled to enforce the 
security as against Sadan. He was asked to accept, in lieu of that 
security, a fresh bond executed in 1893 by Sadan along with three 
other persons, vfs., Edu, Badaruddin. and Lakhu. The promise by . 
Edu, Badaruddin and Üakhu to be bound by the mortgage plainly 
formed a good consideration for the aBstinence of the mortgagee 
to sue Sadan upon the first bond. The respondents have, however, 
argued that a consideration is not lawful unless it benefits the pro- 
misor. There is no foundation for this contention, and were it 

e — accepted, we should have to substitute the phrase ‘at the desire and 
for the benefit of the promisor’ for the phrase ‘at the desire of the 
promisor, which finds a place in clause (d) of section 2. We are 
confirmed in the view that the contention of the resgendents is not 
well-founded, from an examination of the authorities in England. 
Valuable consideration has been defined as some right, interèst, 
profit or benefit, accruing to one party, or some forbearance, detri- 
ment, loss or responsibility given ; suffered, undertaken by the other 

nt his request. It is not necessary that the promisor should benefit 

by the consideration ; it is sufficient if the promisee does some act . 

€ from which a third person is benefited and which he would not 

e 
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have done but for the promise. This view is supported by the 
decision in Bailey v. Croft (1) ; Alhusen v.. Prest (a); and Haigh v. 
Brooks (3) ; we hold accordingly that the reasons assigned by the 
District Judge in support of his aggpclusion that Sadan and Edu 
alone were responsible under the mortgage cannot be accepted. As 
regards defendants Nos. 3 and 10, however, the District Judge has 
correctly held that they were in no way bound by the transaction 
as they were not parties to the mortgage-deed. mE 
The result is that this appeal is allowed in part and the decree 
‘of the District Judge modified. The decree will be deemed to have 
been made against all the defendants other than defendants Nos. 3 
and 1o. .The appellant is entitled to his costs of this appeal as 
against éhe defendants other than defendants Nos, 3 and 10 ; but he 
must pay dhe defendant No. 3, who appeared in this Court, his 
costs of this appeal. The costs incurred by the plaintiff appellant 
in all the Courts will be added to the sum due under the mortgage, 
and a self-contained decree will be drawn up in this Court. ` 


&. T. M. Appeal allowed in part : Decree modified. 


(1) (1812) 4 Taunt. 611. (2) (1851) 6 Exch. A120; 
* (3) (1839) 10 A. & E. 309. 


— 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice + 
9 Newbould. . 


.MANMATHA NATH DEY AND OTHERS 
Uv. 
: GADADHAR MANA.* 


| 

Afpeal— Order refusing to rekear appeal—Appeal dismissed for default—Civil 
Procedure Code (Act V of 1909) 0, 43, R. I een Tenancy Act (PHIL 
of 1885), SIR. rob, rog A (2). 


An appeal lies from an order refusing to rehear an appeal dismissed for default, 


even though such appeal has been preferred under section 109 A, sub-section (2) '' 


in a suit under section 106 of the Bengal Tenancy Act, . 
Appeal by the Plaintiffs. 


E Appeals from Orders Nos. 200 and 201 of 1915, against the decision of 


^W. My Delevingne, Esq., District Judge of Midnapore, dated the 26th January, 


1915; e 
° 
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CIVIL; Suit under section ro6 of the Bengal Tenancy Act. 
1917. The material*facts and arguments appear fram the judgment. 


Manmatha Babus Provas Chunter Mitter and Tarakeshwar Pal C howdhury 
for the Appellants. e— . 


m _ Babu Probodh Chunder Chatterjee ( for Babú Gour€ handra Pal) 
for the Respondent. - 


A The judgment of the Court was delivered by 


June, 26. Mookerjee, J.—M. A. 200 of 1915: This appeal is directed 
in against an order whereby the Court below has refused to set aside an 
order of dismissal of an appeal for default. A preliminary "objection 

has been taken to the competence of the appeal 
The suit was instituted under section 106 of the Bengal sl'enancy 
Act and was dismissed by the Court of first instance.e An appeal 
was thereupon preferred to the Special Judge under ‘sub-section 2 
of.section 109 A. When the appeal was taken up for disposal, 
e*neither the appellant nor his pleader. appeared and it was conse- 
quently dismissed for default. An application was thereupon madg 
to rehear the appeal. That application has been refused and the 
present appeal is directed against this last order. On behalf of the 
; respondent, it is contended that the appeal is incompejent and 
id reliance is placed upon the decision of this Court in Mothur 
Chunder Majumdar v. Tara Sanker Ghose (1). In our opinion, 
that case is clearly distinguishable and has no application to the 
circumstances of this appeal. There, an order of remand was made 
in an appeal preferred under section 109 A, against the decision in 
a” suit under section 106. An appeal > was thereupon preferred to 
this Court against the order of remand. A preliminary objection 
was taken that the appeal was incompetert and this*contention pre- 
vailed. Mr. Justice Banerjee observed that an appeal ‘lay to the 
High Court from an appellate decision of the Special Judge, only 
e under Chap. XLII of the Code of Civil Procedure of 1862, which 
has now been replaced by sections too to 103 of the Code of 1908. 
An appeal against the order of remand, if it lay at all, would lie 
to this Court, not und&r Chap. XLII of the Cod®of 1882 but 
under section 588 which found a place in Chap. XLIII of the Code. 
As Chap. XLIII was nowhere mentióned in section rog A, the 
inference was drawn that an appeal did not lie to this Court from . 
an order of remand made by a Special Judge in the exercise of his 
appellate powers under sub-section a of section rog A. In the 
present case, fection 109 A, sub-section 2, made the provisiogs of 

(1) (1903) 7 C. W. N. 440. 
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the Civil Procedure Code relating to appeals, applicable to the 
appeal before the Special Judge. .One of these provisions is em- 
bodied in Order 41, rule 17 which provides as follows : “Where on the 
day fixed or on any other day to whieh the hearing may be adjourned, 
the appellant doés not appear when the appeal is called on for 
hearing, the Court may make an order that the appeal be dismissed." 
The Special Judge in the exercise of the power thus vested in him 
did dismiss the appeal. Thereupon rule 19 became applicable. 
That rule provides that where an appeal is dismissed under rule r7, 
the appellant may apply to tbe appellate Court for the readmission 
ofthe appeal. This attracts the operation of Order 43, rule 1 clause 


(t) which provides that an appeal shall lie under the provisions of- 


section «404 from an order of refusal under rule 19 of Order 4r to 
readmit an, appeal. No question arises as to the applicability of 
Chap. XLII ôf the Code of 1882 or of the corresponding provisions 
of the Code of 1908 as under section 2 of the latter Code, an order 


of dismissal for default is not a decree. There is no escape from * 


{he position that this appeal iJ competent under Order 43, rule 1, 
clause (t) ; in other words, an appeal lies from an order refusing to 
rehear an appeal dismissed for default, even though such appeal 
has been preferred under section 109 A, sub-section 2 in a suit 
under section 106 of the Bengal Tenancy Act. 


As regards the merits, we are of opinion that this appeal should 
be allowed and the appeal preferred under section 109 A, which 
was dismissed for default, restored. This order, however, is made 
on terms. The appéllant will pay to the respondent two gold 
mohurs as costs hére and ig the Court below.  Thissum must be 
deposited within one month of the arrival of therecord in that Court, 
If the deposit is ; made, as directed, the appeal will stand restored 
and heard on the merits. If it is not so deposited, this appeal will 
stand dismissed with costs—one gold mohur. 

It is conceded that this judgment wil govern the other appeal 
(M. A. 201 of 1915). In: that appeal, however, there will be no 
separate ordeg for costs. P 


A, T. M. Appeal allowed, 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
M ~ Walmsley, 
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Suit, revival of—Ex parte decree, setting aside of— Fraud, specific, proof of — 
Parties, position of —Cloi Procedure Code (Act V, of 1908), O. 23, R. 3— 
Adjustment of suse. n 
A suit brought for recovery of arrears of rent and for ejectment, was decreed 

€x parte, The defendants thereupon instituted a suit to set aside the «x parte 
decree on the ground of fraud. The specific frand alleged was to the effect 
that the plaintiff agreed on receipt of Rs 44 from the defendants, tg withdraw 
from the suit, “but that he had not intimated this arrangement to the Court and 
“had, on the other hand, taken advantage of the absence of the defendants to 
secure an ex parte decree against them, This allegation was fully established 
and the ex parte decree was set aside on the ground of fraud : 


s 

deld, that the original suit was revived by the setting ‘side of the «x parte 
decree, the parties. restored to the position they occupied on the day the ez pair 
decree was made, and the arrangement between the parties, namely, that the 
plaintiff do withdraw from the suit, should be carried into effect by a decree 
under order, 23, rule 3 of the Code of Civil Procedure, without fresh Investigation. 


Appeal by the Defendant. 

Suit for recovery of arrears of rent and for ejectment. 
The material facts and arguments appear from the judgment. 
Babu Manmatha Nath Ray for the Appellant. 

Babu Ram Charan Mitra for the Respondent. 

The judgment of the Court was delivered by 


July, 3. Mookerjee, J.—This appeal is- directed ‘against «an order of 
Te remand, made in a suit for recovery of arrears of rent and for eject- 
e ment, The suit was decreed ex parte, by the trial Court, on the rst. 
June, 1910. The defendants thereupon instituted a suit to set aside 

the ex parte decree on the ground of fraud. The specific fraud 
alleged was to the effect that the plaintiff had agreed,pn receipt of 

Rs. 44 from the defendants, to withdraw from the suit, but that he 

had not intimated this arrangement to the Court and had on the 
other hand taken advantage of the absence of the defendants to 
secure against them an ex parte decree. This allegation was fully 
established and the ex parfe decree was set aside on the ground of 


* Appeal from Order No, 247 of 1916, against the decision of Babu Asutosh 
Ghosh, Subordinate Judge of Hooghly, dated the 30th May, 1916, reversing that 
of Babu Sasi Bhusan Banerjee, Munsiff of Howrah, dated the 29th May, 1915. 
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fraud. An appeal was preferred against this decree, but the find- Crvir, 
ing of the Court of first instance was not challenged. At the ins- 1917. 
TP or anal 

tance of the then appellant, an addition, however, was made to the Nistarini 
, deeree to the effect that the original suit do stand revived. The - Sot 

0. TR, 


propriety of this direction has not been challenged before us, and ape 

in view of the decision of the Judicial Committee in KAajooroonissa Mookerfee, f. 

v. Rowshan Jehan (1), which has been repeatedly followed in this 

Court, cannot be successfully questioned. The position, conse- 

quently, is, that the ex parte decree which concluded the suit has 

been vacated and the suit has been revived. Here the defendant 

argues, as regards the further progress of the suit, that the parties . 

have been restored to the position they occupied on the day the 

ex paris decree was made. This contention is obviously sound and 

was accepted by the first Court; the Subordinate Judge on appeal 
“has, howevef, taken a different view, and has remanded the case for 

trialon the merits. This is clearly erroneous. On the day, the 
"ex parte decree (subsequently vacated) was made, the true position, 
, was that the plaintiff had in fact agreed to withdraw from the suit 

on receipt of a certain sum of money. Whether the agreement be- 

tween the parties was to this effect or not, cannot be investigated 

afresh ip this suit. This was the precise subject of investigation in 

the suit to set aside the ex parte decree on the ground of fraud ; 

indeed, this formed the sole material point for determination in that 

litigation. Consequently, it must be taken as conclusively decided 

between the parties that on the day the ex parte decree was made ki 
in favour of the plaintiff no ex parte decree should have been made, 

but the arrangement between the parties, namely, that the plaintiff 

do withdraw from the suit? should have been cagried into effect by 

a decree of the Court, under O. 23, R. 3, of the Civil Procedure 

Code. We must accordingly now give effect to this adjüstment P 

of the suit. 

The result is that this appeal must be allowed, the order of e 
remand set aside and a decree drawn up to the effect that the plain- 
tif withdraws from the suit. The appellant is entitled to her costs 


- 


in all the Cftrts, We assess the hearimg-fee in this Court at two ia 
gold mohurs. 
A. T. M. ' Appeal allowed, 


(1) (1876) I. L. R. 2 Cale. 184 (191). 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
e Walmsley. 
SOURENDRA MOHAN SINHA 


ae 2 D. 
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RAJENDRA NATH ROY AND oTaErs.* 
Resumptioa—Chantidari Chakran land— Transfer to semindar, effect of Villas: 
Chankidari Act (VI of 1870 B. C.), Sec, 5r—Pylnidar, if bound to ask 
Jor fresh settlement, , 


Where, before the resumption of Chaukidari Chakran land, the remindar 
or those claiming through persons under whom he claims, has or have entered 
into contracts affecting his existing estate, the rights of third parties under these 
contracts are preserved The zemindar, before resumption, has a gnbsisting 
interest in the chaukidari , chakran lands within his estate and this interest 
can be made the subject of a putni grant. The putnidars beceme entitled to 
hold possession of these lands as part and parcel of their putni, subject to the 
liability to pay the new assessment, and, in some circumstances, an additional sum, 
by way of profit : Kasim v. Prasanna (1) dissented from. œ 


The transfer of resumed chaukidari chakran lands to the proprietor of thee 
estate does not create a new estate in the zemindar, but the estate taken by 
him under the order is in confirmation and by way of Gon auAnGG of his 
existing estate. 


Raja Ranjit-Singk v. Kali Dasi Debi (a) follo wed. 
Appeal by the Defendant. 


Suit for declaration of title to resumed chaukidari chakran 
lands and for recovery of possession and mesne profits. 


~ 


Pd 


The material facts and arguments appear from the judgm ent. 


Dr. Dwarka Nath Mitter and Babu Biraj Mohan Majumdar 
for the Appellant. ii 


4 : k 
Babus Basant Coomar Bose, Mahendra Nath Kay and Begin 


Bekary Ghose for the Respondents. 
e C. A, V. 


The judgment of the Court was delivered by 


Mookerjee, J —This is an appeal by the third defendant i B a 
suit for declaration of title to resumed chaukidari chakran lands 
and for recovery of possession and mesne- profits, The Subordinate 


“Appeal from Appellate Decree No. rarr of 1915, against the decision of 
G. N. Roy Esq., District Judge of Burdwan, dated the 23rd February, 1915, 
affirming that of Babu Jadav Chandra Bhattacharya, Subordinate Judge of 
Burdwan, dated the 20th February, 1914. 

(x) (1906) I. L. R. 33 Calc. 596 5 5 C. L, J. 299. e 
- (a)d1917) 25 C. L. Js 499, 
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Judge decreed the suit, and his decree has been confirmed by the 
District Judge. The lands are admittedly ‘situated’ in Mauza Belsar 
within the zemindari of the Maharaja of Burdwan. They were 
resumed by the Government unde» the provisions of the Village 
Caukidars Act 1870, and were ‘transferred to the Maharaja on the 
23rd July, 1900. On-the 16th July, 19'1, the plaintiffs obtained 
a'permáneht lease of the lands from the zemindar ; but when they 
" attempted to take possession, they were resisted by the contesting 
defendants who claimed the lands as included ina patni taluk 
held by thém under the Maharaja. The plaintiffs thereupon 
instituted this suit on the 27th January, 1912, for ejectment of the 
defendants as trespassers. The District Judge has held, in con- 
currenc® with the Subordinate Judge, that as the patnidars did 
not take settlement of the lands from the proprietor of the estate 
after the conclusion of the resumption proceedings, they had acquir- 
ed no title whatever. The view which has commended itself to 
the Court below ig substantially to the effect that when chaukidari 
chakran lands are enfranchised, the zemindar acquires a new 
title, and it is incumbent on the patnidars to ask for a fresh settle- 
ment, even though the lands were initially ‘comprised within their 
patni ‘The’ District Judge has relied upon the decisions in Ranjit 
Singh v. Kali Dasi (1) ; Rajendrinath v. Hiralal (2) and' Gopendra- 
chandra v. Taraprasanna (3) in support of this view. We are of 
opinion that the conclusion of the District Judge cannot be support- 
ed, in view of the decision of the Judicial Committee in Raja Ranjit 
Singh v. Kali Dasi Débi (4). ‘ 

In this case, the District Judge has found that the lands are 
included in Mauza Belsar, that the patni was granted in respect 
of all the Jands*in the Mauza, and that the chaukidari chakran 
lands, though at the time in the possession of chaukidars, were not 
excluded. He has correctly held that, in the absence of evidence 
to the contmary, the patnidars must be deemed to have acquired 
all the interest in the village demised which the zemindar was 
at the time competent to transfer. What, then, is the legal effect 
of the resumpffbn of the lands under the "provisions of the Village 


Chaukidars Act and their transfer to the proprietor of the estate ? 


As observed by the Judicial Committee in Ranjit Singh v. Kali Dasi 
(4) the transfer does not create a new estate in the zemindar, 
but the estate taken by him under the order isin confirmation 


(1) (1909) 14 C. W. N. 527 3 I. L. R. 37 Calc. 57, ` 
2)e(1910) 14 C. W. N. 995. (3) (1910) 14 C, W, N. 1049. 
(4) (1917) 25 C. L. J. 499. P, C. e 
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and by way of continuance of his existing estate. "This position 
is the logical result of two earlier decisions of the Judicial Com- 
mittee, namely, Secretary of State v. Kirtibash Bhupati (1) ; and 
Joykishen v. Collector of East Rurdwan (2). From this standpoint, 
section 51 of -the- Village Chaukidars Act necessarily. leads to the 
conclusion that where, before the resumption, the Zemindar or 
those claiming through persons under whom he claims, has ôr 
have entered into contracts affecting his existing estate, the rights 
of third parties under these contracts are preserved. The zemindar, 
before resumption, has a subsisting interest in the chaukidari 
chakran lands within his estate, and, to use the language of Lord 
Parker in Ranjit Singh v. Kali Dasi (3), it is difficult to see why 
this interest should not be made the subject of a patni grant. , The 
true legal effect of the resumption and,the transfer to the zemindar 
is that, by these very acts, the patnidars became entitled to hold 
possession of these lands as part and parcel of their patni, subject 


* to the liability to pay the new assessment, and, in some circums- 


tances, an additional sum by way of profit. But the question of, 
payment does not toucb in any manner the right of the patnidars 
to hold possession of the lands. There is thus no escape in 
this case from the position that the zemindar was not cpmpetent 
to make a settlement with the plaintiffs, and, that under the grant 
which the plaintiffs have obtained, they bave acquired no right as 
against the patnidars defendants. It may be observed that the 
decision in Kasim Sheikh v. Prasanna Kumar (4), in so far as it 
ruled that the effect of the resumption and*transfer was to grant 
a new title to the proprietor of the estate, was doubted by this 
Court in Kasi Newaz v. Ram Jadu (5) and Hare Chand v. Charu 
Chandra (6), and must now be deemed to have “been overruled 
by the opinion of the Judicial Committee in Ranjit v. Kali Dasi (3). 

The result is that this appeal must be allowed, the decree of 
the District Judge set aside and the suit dismissed with costs in 
all the Courts. Wedo not decide, however, any question as to 
the terms under which the patnidars are entitled to possess these 
lands under their zemindar. 


A. T, M. | Appeal allowed, 


(1) (1914) L. R. 42, 1. A 30; L L. R. 42 Calc. 710 ; 21 C, L. J. 31. 
(2) (1864) 10 M, I. A. 1631 W. R, P. C. 26. 
(3) (1917) 25 C. L. J. 499. 
(4) (1906) I. L. R 33 Calc. 596 ; $ C. L. J. 299. 
(5) (1906) I. L. R. 34 Calc. 1093-5 C, Le J. 33. . 
(Q) (1910) 13 C. L. J, 102. 
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CIVIL. RULE 


Before Mr. Justice Richardson and Mr. Justice Walmsley. 
GOLJAR-BTBI 


" 7. 
NAFAR ALL* 

Limitation —432 ^icatiom for re-admission of appeal —4Apeeal dismissed for not fur- 
nishing security for oitt— Civil Procedure Code (Act V of 1908), O. 41 R, 10. 
An application for restoration of an appeal dismissed under O. 41, R. 10 of 

the Code of Civil Procedure for not furnishing security for the costs of appeal, 

should be made within a reasonable time and an application made after 30 days 

would ordinarily be an application unduly delayed. 3 

® 
_ Application for revision under section 115 of the Code of Civil 
Procedure. e 
The material facts appear from the judgment of Richardgon, J. 
Balu Bimal Chunder Das Gupta for the Petitioner. . 
Babu Sures Chunder Talukdar for the Opposite Party. 
The judgments of the Court were as follows: 


‘ Richardson, J.—This is a Rule calling on the opposite party 
to Show cause why the order of the Officiating District Judge of 
Dacca, dated 2nd November, 1916, should not be set aside. 

The order was made in the following circumstances. The 
petitioner filed an appeal in the District Judge’s Court on the 31st 
May, 1916. On the 4th July, 1916, she was directed under rule ro, 
Order XLI to furnish secutity in the surf of Rs. 8o for the costs of 
the appeal and of the oriĝinal suit. The time for furnishing security 
was more than once extended. On the 26th August, 1916, the 
Officiating District Judge refused to extend the time further and 
dismissed the appeal under clause (2) of Order 41, rule ro. On the 
and Noyember, 1916, the petitioner applied for the re-admission of 
the appeal. By the first of the two orders made on that date, the 
Officiating District Judge directed that the appeal should be 
re-admittedeí the amount of the security ordered were deposited in 
Court by the 8th November, 1916. By the second order of the 
same date against which this Rule has been obtained, he rejected 
the application on the ground that it had just come to his notice 
that the application was time-barred by more than a month. 


It is not disputed that the Tudge had jurisdiction to re-admit the * 


& Civil Rule No, 973 of 1916, against an order of J. Johnston, Esq., Officiating 


. District Judge of Dacca, dated the and November, 1916. : 
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appeal after having dismissed it by an order under clause (2) rule 


10, Order XLI. 


It is argued for the petitioner that inasmuch as.the Officiating . 


_ District Judge had jurisdeWon in the exercise of his powers to 
re-admit the appeal by his first order of the 2nd November, he was, 
functus officio and had no power to pass the second order of. the 
same day. It is further argued for the petitioner that the Officiating 
Distriot Judge was wrong in deciding that the application was 
time-barred. Apparently the Officiating District Judge applied 
article 168 of the schedule of the Limitation Act. It is contended 
that that article applies to an application made under rule 19, Order 
XLI and has no application when an application is made to restore 
an appeal which has been dismissed under rule ro. e 

On the other band, it is contended for the opposite party that 
both the first and second orders of the 2nd November? 1916, were 
made by the Officiating District Judge without notice to them and 
ihat they are not bound by those orders. 
limitation, it is argued for the opposite party that the District Judge, 
is right in applying article 168 of the schedule of the Lin itation Act. 

It seems to me that the contention of the opposite party that, 
they are not bound by the order of the 2nd November 19 16, 
re-admitting the appeal should:be accepted. That raises the ques- 
tion whether this Court ought to exercise its revisional jurisdiction 


in the matter. 


On the question of* | 


In regard ‘to the question of limitation, even if article 168 does 
not apply to an application for the restoration ofan appeal dismiss- 
ed under rule 10, Order XLI, it is clear that such an application 
ought to be made within a reasonable tife : and by analogy, an 


application made after 3o days would ordinarily be an application ` 
unduly delayed. 


The petitioner had had every opportunity of complying with 

the order for furnishing security and she did not apply to get aside 
the order dismissing the appeal till the 2nd November. As the 
Officiating District Judge has said, that was more than 30 days 
beyond the period allowed, by article 168, Whethemthe article 
applies or not, the petitioner did not in my opinion act with due 


diligence in the maitér. 


Court ought not to interfere in this, case. 
In that view, the Rule should be discharged. “We make no order 


aS to costs. 


Walmsley, 
A. T. ar 


We have come to this conclusion that this 


J.—1 agree that the Rule should be discharged. 
e 


^ 


Rule discharged. 
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PRI VY COUNCIL 


PRESENT : Lp uas Haldane, Lord Dunedin, Lord Sumner, Sir 


John Edge and Mr r. dd AR. : & 
RAJA JOYTI PRASHAD SINGH DEO BAHADUR P. C. 
p. 1918, 


KUMUD NATH CHATTE RJI AND OTHERS. 


[ON ArPEAL FROMeTHE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL.] 

Mortgage—Iminovable property outside Chota Nagpur—-Chota Nagpur Encum- 
ered Estates Act (Act VI of 13576), applicability of —Pytni Regulation (VIII 
of 1819), Sec. r4, proceedings under, nature of—Puinidar swing semindar 
for re&very of maney paid. : 
The Chote Nagpur Encumbered Estates Act, has no application to immov- 

able property outside the limits of Chota Nagpur. 

. Bicka Ram Siku v Biskambtar Nath Sahi (1) approved. 

The proceedings Wefore the Collector uader section 14 of the Patni Regula-* 
. tion, are of an administrative rather than a properly judicial character, and there- 
fore the .rule which prevents a person from recovering back money which he has 
paid on a claim in legal proceedings to which he might have set up a defence 
but has failed to do so, has no application to the case where the patnidar sues 
the zemindar to recover back money paid to him as alleged arrears of rent under 

proceedings taken by the zeminadar under section,8 of the Regulation, d 
Appeal from a judgment and decree (Fletcher and Richardson JJ.) 

of the High Court at Calcutta (July 23rd, 1914) affirming a judgment 

and decree of the Court of the Subordinate Judge of Burdwan (June 

26th, I9t2). 

The facts are fully vidi in the judgment of their Lordships, - 

The suit was brought to recover by the plaintiffs-respondents back 

from the appellant a sum of money alleged to have been paid by 

them under proceedings takén by the appellant under section 8 of 

the Bengal,Patni Taluks Regulation, to realise certain arrears of - 

patni rents. The plaintiffs alleged that under the circumstances 

stated in their Lordships’ judgment no rents were due from -them, 

and they wee therefore entitled to recover back the amounts paid 

by them. The defendant-appellant contended that the mortgage ' 

bond executed by his predecessor, under which the patni rents were 

set off against the interest of the mortgage, was paid off by the : 

manager appointed under the Chota Nagpur Encumbered Estates 

Act, (VI of 1876), and that the plaintiffs could not now recover 

- back the amounts paid, on the gound tbat even if not legally due 
(1) (1912) 16 C. L. J. 527. 


arva 
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the same were paid voluntarily, or, if ideis T voluntarily, as 
the result of proceedings under the said Patni Regulation in which the 
plaintiffs had not chosen to defend themselves. The Subordinate 


Judge overruled the def and decreed the suit, and that decree 
was affirmed by the High Court. œ 
Hence this appeal by the Defendant. : 


Upjohn, K. C., De Gruyther, K. C., and J. M. Parikh for the 
appellant: The Raja issued notices under section 8 of the Bengal 
Patni Taluks Regulations, 1819,. and the respBndents could have 
stopped the proceedings by taking summary proceedings under sec- 
tion 14, and the validity of the Raja's claim would have been  deter- 
mined in such proceedings. But they raised no protest and took 
no proceedings, and are not now entitled to raise the qyestion 
whether the mortgage was discharged, as they failed to raise it in 
proceedings under the said Regulation ; the respondente could not, 
therefore, maintain this suit: Marriot v. Hampton (1) and Moore v. 
Vestry of Fulham (2). . 

(The Board referred to Cooper v. Phibbs (3), and. Basahan v 
Winn (4), and observed that the question was, did the respondents ° 
know their rights at the time they paid the amounts? It seemed 
that they did not, and that they discovered their rights afterwards. 
Could they not then bring the suit ?). 

It is submitted not, because apart from taking summary proceed- 
ings under the Regulation they could have brought an action to 
recover the amount of the mortgage: The respondents had an 
opportunity to defend the Raja’s proceedings,before the Collector, 
if they so desired, but thef did not defend and paid the amounts 
without protest. It is therefore submitted that they are not entitled 
to maintain this suit. Reference was made to several ether sections 
of the said Regulation, and the cases of Doolt Chand v. Ram 
Kishen Singh (5), and Seth Kanhaya Lal v. National Bank of 
india (6), were distinguished. 

It is submitted that the application of the Chota N ne Encum- 
bered Estates Act, is not limited to the lands in Chota Nagpur. 
The effect of section 2 is to vest in the manager all theimmovables 
ofthe land-holder wherever situated as well as the immovables 
which might be acquired by or devolve on him or his heir. The 
acquisition or devolution 0f the property is not confined to the 


(1) (1797) 7 T. R. 269 ; 4 R. R. 39. (2) (1895) L. R. 1 Q. B. 399. 
(3 (1867) L. R. 2 H. L. C. 149. (4) (1873) L. R. 6 H. L. C. 223. 
(5) (1882) L. R. 8 I. A. 93 ; I. L. R. 7 Calc. 648. " 
(6) (1913) L. R. 40 I. A. 56; I. L. R. 40 Calc. 598 3 17 C. L. J- 478. 
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property situated in Chota Nagpur. Under section 3 the bar as to 
process in respect of debts and liabilities is in any Court in British 
India, and debts and liabilities must include secured as well as 
unsecured debts and there is nothing pesti context to limit the 
generality of the debts and liabil.fies. The disability as to contract 
extends to the*heir of thelandholder. After discussing other sections 
of the Act it was submitted that the Act applied to the mortgage 
in question and that the decision in Bicha Ram Sahu v. Bishambhar 
Nath Sahi (1) was erroneous. 


Dunne, K. C., and Ramsay for the respondents were not called 
upon. 
C, A, V, 
The fudgment of their Lordships was delivered by 


. Viseourft,Haldane :—This is an appeal froma decree of the 
High Court at Fort "William, in Bengal, affirming a decree ofthe 
Spbordinate Judge of Burdwan. The respondents as plaintiffs 
brought a suit to recover 6,848 rupees 8 annas, being the amount of 
patni rents for the years 1902-:9r10, paid by them, as they alleged, 
although not due, in order to save their lands from sale under the 
powers conferred on zemindars by section r4 of Regulation VIII 
of 1819. * 

The appellant, on whose behalf as having rights conferred on a 
zemindar, it had been proposed to put the power of sale in force, 
contended, in the first place, that the money could not now be re- 
covered, on the ground that even if not legally due it was paid volun- 
tarily, or, if otherwise than voluntarily, as the result of proceedings 
in which the respondents had not chosen to defend themselves, and 
which consequently could not be reviewed. In the second place, 
he contended that the amount paid was due under the provisions of 
* The Chota Nagpur Encumbered Estates Act” (VI of 1876). 

. The facts do not appear to be obscure, and if the appellants 
 contentions *are right on either of the points stated he may be en- 
titled to succeed. As, however, their Lordships are of opinion that 
the argument addressed to them from the Bar fails on both points, 
they have not found it necessary to call on the respondents to sup- 
port the judgments in the Courts below, either on the two questions 
referred to, or on certain minor points which their Lordships did not 
consider to be tenable 

The-appellant is Raja of Pachete, in Chota Nagpur. Hà succeed- 
ed to the title and estates on the Pe of his grand-father, the late 


(1) (1912) 16 C. L. J. 527. 
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' 
P. C. Maharajah Nilmoni Singh Deo. The late Maharajah, in 1887, 
1918. borrowed from on& Mahesh Chandra Chatterji, a resident of Madana- 
Togti Prashad pur, in Burdwan, 22,435 rupees, giving the latter security in the 
v. form of a usufructuary momwagg of lands constituting four lots: three 
pomum in the district of Bankura, and one ih the district of Burdwan. Of 


Viscount Haldane, these four lots the Maharajah had, previously granted pani leases to 

mm Mahesh Chandra Chatterjii The respondents are the successors 

in title of the latter in respect both of the leases and of the mortgage 

security. All of the four lots, the subjects of the leases and the 
mortgages, lie outside the boundaries of Chota Nagpur. 

The mortgage was effected by asudbandbaki mortgage bond under 
which it was stipulated that interest at the rate of r4 annas per 
reo rupees, equivalent to rod per cent. per annum, should hg pay- 
able, and that this interest, which was substantially equivalent to the 
amount of the annual rents payable under the patni leases, should be. 
set off as against the interest until repayment of the principal sum 
«lue under the mortgage. . 

In 1895 the affairs of the late Maharajah having become em- 
barrassed, the provisions of the Chota Nagpur Act were applied to i 
his case. The language and scope of this Act their Lordships will 
refer tolater. For the present it is sufficient to state that the man- 
agement of the Maharajah's estate was vested in a manager appoint- 
ed under section 2 o! the Act,-and that a vesting order appears to 

i have been published in the “ Calcutta Gazette,” in terms wide 
enough to apply, if the Act enabled it to do so, to all his immov- 
able property both within and outside the boundaries of Chota Nag- 
pur In response to a notice issued by the manager, the respondent, 
among other creditors, putina claim. Tfley submitted their mort- 
gage bond with a petition praying fora settlement.» The manager 
dealt with the claim under section 8 of the Act, and- purported to 
settle the amount of principal due, and, what was in the circum- 
stances still more important, to red'ice the future interest to 6 per cent 
per annum. He also determined that in every half year the differ- 
ence between the interest as thus reduced-and the amount of the 
patni rents should be applied in satisfaction of the prégcipal. The 
Commissioner, on whom jurisdiction to doso was claimed to have 
been entrusted by the Act, sanctioned the arrangement. 

In 1907 the debts due by the estate were considered to have been 

« provided for, and the possession and management were made over 
to the appellant, who had succeeded to the title. Thereafter he col- 
lected from the respondents the amounts of surplus putni rents 
in question in the suit, on each occasion applying to the Collettor 
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of the district where the lots were situated for authority to put in 
force the summary provisions for sale for recovery of putini rents 
enacted by the Regulations of 1819 hereinafter referred to. The 
respondents, on receiving the sucasesitft" no'ices to this effect au- 
thorised by the Collecto*, paid the amounts for the recovery of which 
they have brought the present suit. They appear to have made no 
formal protest, but the learned Subordinate Judge who tried the case 
has found that the cirgumstances were such that they cannot be taken 
to have made the payments gratuitously, a conclusion of fact from 
which the High Court did not dissent on appeal, a. from which 
‘their Lordships do not dissent. - yee 

It is important to see what were the terms of section 14 of the 
Regulatien of 1819, under which these payments were insisted OD. 
Section 8 bad enacted that zemindars in the position of the present 
appellant should be entitled in certain cases to apply for sales of 
putni tenures for arrears of rent. Section 14 defines.in its first 
branch. the procedure in case the talukdar objects. He may stop 
the sale by lodging the amount demanded. He may also bring a 
suit and obtain a reversal of the sale and damages. By -its second 
branch the section provides that if the talukdar desires to contest 
the zemingar's demand he may apply for a summary investigation. 
If this takes place and an award results in time the effect of the 
award is to prevail. But if the proceedings be still pending: the sale 
is none the less to take place unless the amount claimed be de- 
posited, and if such deposit is not made the talukdar is to have no 
remedy excepting by m regular action for damages and reversal of 
the sale. Under an amendment of the Regulation passed in 1832 
the conduct of the proceedings 1n regard to such sales is given to the 
Collector, Deput$ Collector or Head Assistant. 

Their Lordships are of opinion that the procedure provided for 
by section 14 is such as not to put those submitting to pay money 
under it in ethe position in which they would have found themselves 
had they paid a claim brought against them in an ordinary suit in 
which they could have set up a full defence but bad failed to do so. 
In such a case Mose Who pay lose their right to resist however good, 
because, having had the full opportunity of doing so which the law 
allows them once for all, they have not availed themselves of the 
opportunity so given. “But section 14 expressly recognises the right 
to bring a separate suit in an ordinary Court, the proceedings before 
the Collector notwithstanding. If the purchaser at the sale im- 
peachgd is made a party, the sale may even be set aside. All the 


lalukdar gets by demanding a summary investigation before (he 
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Collector is an award the application for which will not stop the sale. 
The only step by which the sale can be stopped is by a deposit of 
the full amount claimed, and when this is done the question af 
title remains capable Ming raised in an ordinary suit. Their 
Lordships are accordingly of opinion that the rule which prevents a 
person from recovering back money which he has paid on a claim 
in legal proceedings to which he might have set up a defence but 
has failed to do so, has no application here. This conclusion is, 
under the circumstances already referred to, fatal to the first branch 
of the case presented by tbe appellant, On the argument addressed 
to them on this part of the case they have only to'add the observa- 
tion that the proceedings before the Collector are of an administra- 
tive rather than a properly judicial character. The zeméndar who 
has a power of compelling a sale is to exercise this power through 
the instrumentality of the Collector himself, who acts, not magis- 
terially, but ministerially, and who has, in the true view of his func- 
tions, no capacity to give effect to any enquiry he may make irfto 
title comparable to the capacity possessed by an ordinary judicial 
tribunal. | 

Their Lordships now turn to the second argument by which the 
learned counsel for the appellant supported the case mgde. This 
argument turned on the question whether the powers conferred by 
the Chot Nagpur Act extend to land outside the limits of Chota 
Nagpur. The language of the Act is obscure and their Lordships 
have found it necessary to look at the whole of its provisions some- 
what closely in ordeg to arrive ata conclusion on the point. The 
preamble is material, for it defines the purpose of the measure as the 
provision of “relief of holders of land in Chota Nagpur who may 
be in debt, and whose immovable property may be* subject to mort- 
gages, charges, and liens.” Prima facie the immovable property would 
therefore mean such property in Chota Nagpur, and this is borne 
out by the title of the Act, which is “The Chota Nagpur Encum- 
bered Estates Act," Section 2 enacts that where “any holder of 
immovable property" (which plainly means here immovable property 
in Chota Nagpur, and' there only) applies to tffe Commissioner 
stating that the holder of the “said property" is subject to, or that 
"his said property" is subject to, debts or liabilities, the Commis- 
sioner may, with the consent of the Lieutenant-Governor of Bengal, 
by Order published in the ‘ Calcutta Gazette,” appoint an officer 
called a manager, and vest in him the management of the whole 
or any portion of the immovable propeity of the holder. The ap- 


plication must state the particulars of the debts or liabilities to which 
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the holder is subject, or with which his immovable property is charged, 
and also the particulars of the immovable property to which 
he is entitled. Section 3 provides that on the publication of the 
order “all proceedings which ma n be pending in any civil 
Court in Brjtish India in respect to such debts or liabilities shall 
be barred, and all processes, executions and attachments for or in 
respect of such debts and liabilities shall become null and void.” 
Among other things, ghe section further provides that the holder and 
his heir shall be incompetent to mortgage, charge, lease, or alienate 
their immovable property, or to grant receipts for rents or profits, 
and shall be incompetent to enter into any contract which may 
involve them in pecuniary liability. Section 4 confers on the 
manag@r during his management “of the said immovable property” 
large powers of management and of settling debts Section 5 pro- 
vides that, on the publication of the order vesting the management 
in him, the manager is to publish a notice in English, Urdu, and 


"Hindi (not, their Lordships observe, in the remaining languages* 


evernacular in other parts of India), calling for the presentation of 
claims, and all claims not duly presented are to be barred. Section 
8 enables the manager to determine the amounts of principal justly 
due toethe creditors of the holders of the property and to the 
mortgagees on it. By section 9 the manager may enquire into the 
consideration given for leases and, if it appears insufficient, cancel 
them. Section 10 gives an appeal against proceedings of the 
Collector to the “Deputy Commissioner within whose jurisdiction 
the property is situaté,” if not himself the manager. Sections 17 and 
18 confer on the managempower to lease and to mortgage and sell 
(n the latter cases with the assent of the Commissioner) Section 
19 enables the*Lieutenant-Governor of Bengal (within which Chota 
Nagpur is situate) to make rules for the administration of the Act. 
Section 23 saves the jurisdiction of the Courts in Chota Nagpur in 
certain kimds of suits relating to immovable property brought under 
the operation of the Act. 

Their Lordships have not had before them the order published 
in the “Calcutta Gazette," by which the Commissioner appointed the 
manager in the present case, and vested in him the management of 
some or all of the immovable property of the late Maharajah ; but 
however wide the terms of this order may have been, the scope of 
its operation depended on the scope of the Act itself. After con- 
sidering the Act as a whole, their Lordships have arrived at the 
conglusion that the primary intention to be collected from its 
language is that of providing, by a measure of local application, for 
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the relief of the byrdens affecting the land within Chota Nagpur 
owned by a class of landholders there. The governing purpose 
related to a particular locality. It is not a statute analogous to a 
Bankruptcy Act, the controling purpose of which is provision for 
creditors in a liquidation. To this end section 16 conferg the jurisdic- 
tion requisite to enable the manager to recover immovable property 
in the possession of a mortgagee or vendee in the Court of the 
Deputy Commissioner within whose jurisdicggion the property is 
situate. But in Regulation Districts, where there is no Deputy 
Commissioner, these words would be inapt, and the inference is 
that they were interided to dpply only to immovable property in 
Chota Nagpur, where a Deputy Commissioner has jurisdiction. ` 
This conclusion 1s borhe out by section 23, which saves, as already 
observed, the jurisdiction of the Courts of Chota Nagpju* over cer- 
tain questions, and not the corresponding jurisdictions of Courts 
outside it. 

Their ice. agree with the views of thesscope of the Act 
expressed by the learned Judges who decided the case of Archa* 
Ram Saku v. Bishambhar Nath Sahi (1). They think that the Act 
has no application to immovable property outside Chota Nagpur. 
The main purpose is, as they have already observed, the psotection 
of zemindars within that district, and any provisions which affect 
lights to enforce in jurisdictions outside it personal debts or liabilities 
are merely ancillary to the main purpose of the Act, which is 


. directed to improving the position of persons owning land within it. 


If this be so, no claimse is rem of land outside it ought to be 
construed as affected by the merely gengral and ad d expres- 
sions which the Act contains, — 

Their Lordships wil humbly advise His Majesty. thaf the appeal 
should be dismissed, with costs. 

E. Dalgado.—Solicitor for the Appellant. : 

T. L. Wilson and Co.— Solicitors for the Respondents. 
JM. P. l Appeal dismissed. 
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(1) (1912) 16 C. L. ]. 527. 
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PRESENT: Lord Buckmaster, Sir John Edge, Sir Walter Phillimore, 
Bart, and Sir Lawrence Jenkins? 


IRSHAD ALI AND ERS P. C, 
"v. 1917. 
*MUSAMMAT KARIMAN AND OTHERS. Nintnder. « 6,8,1% 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER KAN, 


: or Oupn.] 

Makomedan | Law — Marriage—Fresumption —Continued | cehabifation mith a 
woman of the prostitute caste —Legitimacy —4Acknowledgment— Evidence of 
"marriage. | 
Wheré the question was whether K. was the wife of A, a deceased Maho- 

medan, end whether her three children, one son and two daughters, were his 

legitimate offspring, kela, that though the fact that the son was treated publicly 
and privately b$ the deceased as lawful issue might not in itself be conclusive to 
establish that the marriage had taken place between the deceased and K., who 
jas born in the prostitute caste and whose acquaintance was made by the, 
deceased while she was so living and who was visited by him from time to time, 
and though the mere fact that the deceased continued to live with a woman of 
the admitted occupation of K. was not sufficient to establish a presumption of 
marriage, yet inasmuch as those circumstances were confirmatory of the state- 
ment contained in a deed of agreement made between the deceased and K. that . 
a marriage had been made between them on a certain date, and supported by 
evidence, the question in issue must be answered in the affirmative, 


Appeal from a judgment and decree of the Court of the Judicial 
Commissioner of Oudh, dated the 4th August 19r5, which reversed 
a decree of the Suberdinate Judge of Lucknow, dated the 6th 
March, 1912. The appeal raised the quéstion whether Kariman 
was the married wife antl the respondents were the legitimate 
children of Syed Ali deceased. The Subordinate Judge answered 
the questiort in the negative, but the High Court answered it in the 
affirmative. 


Hence ghis appeal by the Defendants. 


o De Gruyther, K, C., and B. Dude for the Appellants, submitted  - 
that the finding of the Subordinate Judge was supported by the 
weight of evidence. The appellate judgment was largely based on 

_ the finding of the Court as to the treatment and acknowledgment 
of the children by Syed Ali. In view of that fact that Kariman was 
a prostitute no presumption of marriage arose from her long cohabi- 
tation with Syed Ali: Ghasanfar Ali Khan v. Kaniz Fatima (1). 
Under the Muhammadan law children born out of wedlock could 
not he legitimated. There was no reliable evidence of Kariman’s 
(1) (1910) L, R. 37 I. A. 105 ; I. L, R, 3a Alls 345 ; 11 C. L. J. 649. e 
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alleged nikah with | Syed Ali. "There was no evidence that Syed Ali 
by calüng Yar Ali as his son intended to confer upon him the status 
of legitimacy: <Addool Razack v. Aga Mahomed (1); Nawab 
Muhammad Azmat Ali v. PW Becam (2), and Wilson's Muham- 


madan Law, 185. J. P. Wise v. Sunduloonissa (3), had no applica- 


tion to the facts of this case. 

Sir W. Garth for the Respondents, submitted that the appellate 
Court was right. The Muhammadan law was, against bastardising 
the children. Syed Ali called Yar Alias “my son" and appointed 


him as one of his agents and treated him and his, sisters as legiti- . 


mate children. “My son” ought to be construed to mean my legiti- 
mate son and the onus of proving the contrary lay upon the 
appellants : Sadik Hussain v. Hashim Ali Khan (4). In 1872 Syed 
Ali sued Kariman for restitution of conjugal rights, and that suit 
was decided by a compromise in which Syed Ali admitted Kariman 
to be his wedded wife., From 1872 to the date of his death they 


“lived as husband and wife. There was good evidenge to prove the" 


nikah. 
Counsel was stopped. 
De Gruyther K. C., replied. ] GAY, 
The judgment of their Lordships was delivered by 


Lord Buckmaster :—The question in this case is one that is 
easy to state and difficult to answer: Was the resporident, 
Musammat Kariman, the wife of Syed Ali, who died on the 14th 
July, 19059, and are her three children, the respondents, Yar Ali, 
Musammat Akbari, and Musammat Asghari, his legitimate off- 
spring? The Subordinate Judge before whom the c&se was heard 


decided in the negative, but his judgment was reversed by the" 


Court ofthe Judicial Commissioner of Oudh, which affirmed the 
claims of Kariman and her children. The consideration af the case 
has been rendered more difficult by the fact that some of the verbal 
evidence, and particularly that of Kariman herself, is untrustworthy, 
while the documents record a state of affairs which it*is often hard 
to reconcile with probabilities ; but conjecture as to what may have 
led toa particular course of action is an uncertain guide and one 
liable to lead astray. Unless the facts evidenced by documentary 


(1) (1893) L. R. at I. A. 563 I. L R. at Cale 666 

(2) (1881) L. R.9 I. 4. 8$ I. L R 8 Calo. 422, 

(3) (1867) ? W. R. P. C. 13 ; 11 M. I. A. 177. 

(4) (1916) L. R. 43 I. A. 212 (232) ; I. L. R. 38 All. 627 3 25 C. L. f. ab 
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June, 1869. It recites quarrels as to maintenance, the institution 
of the proceedings by Makhduman and the proceedings by Syed 
Ali, and concludes with a recital in these terms : “And whereas the 
claim brought by Syed "Lis in fact correct and proper and I am 
his lawful wedded wife, so now we the déclarants, have come to 
terms on the following conditions," and there then followed pro- 
visions for maintenance anda promise on the part of Kariman 
thatshe would be obedient and faithful to Syed Ali in the same 
manner as wives generally obey their husbandf. The document is 
then executed and duly recorded. From that time until the death of 
Syed Ali they lived together, and there is no evidence which their 
Lordships are prepared to accept that throws doubt on the propriety 
of her conduct Later on Syed Ali married another woman, gSakina 
Begum, who is one' of theappellants in this appeal, and she also 
lived at Barsanda, but she lived apart from Kariman, and there 
appears to have been no intercourse between them. The three 


e Children of Kariman, two daughters and a son, were born after the 


date of this agreement, though what the exact dates of their birth. 
may be is not established. The two daughters married the two 
nephews of Syed Ali's father, and the son was treated by him as his 
lawful son. There is not only verbal evidence upon this point, but 
documentary evidence of an important character. On the rrth 
August, 1903, Syed Ali executed a power of attorney, by which he 
appointed Yar Ali, the son of Kariman, and Irshad Ali, the son of 
Sakina, to be his general agents, and to attend on his behalf proceed- 
ings in all the different Courts that are there- mentioned, to receive 
moneys out of Court, to realise the property of judgment-debtors, to 
make collections from his villages, to grant leases to tenants, and do 
everything in the way of managing his property except by way of 
sale, and with a further restriction that they were not'to contract 
debts. Inthis deed Yar Ali's name preceded that of Irshad Ali, a 
circumstance of no great weight, but which certainly shgws that as - 
between the two there was no attempt to put Yar Aliin any inferior 
position to Irshad Ali, Syed Ali's admittedly legitimate son, and on 
the rst December, 1908, a licence to. carry arms is gmnted to Yar 
Ali as the son of Syed Ali. There is further evidence to the effect 
that Yar Ali obtained a post as officer in charge of famine works at 
the instance of his father, who introduced Var Ali to the Deputy 
Collector as his son, the Deputy Collector speaking both as to this 
circumstance and as to the fact that when he went to Syed Ali's 
house, Yar Ali was always treated in the same way. There is. in- 


deed but little variation in the general stream of evidence, both 
e 
"Lj 
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documentary and oral, showing that Yar Ali was,in fact treated 
publicly and privately as Syed Ali's lawful issue. These circum- 
stances, howe -er, though they have weight, might. not in themselves 
be conclusive to establish that tbe Mifffage had taken place. Nor 
would ‘the mege continuing to live with a woman of the admitted 
occupation of Kariman be sufficient to establish a presumption of 
marriage But in this case there is the recorded document of the 


goth July, 1872, which asserts that a marriage ceremony had in fact Ț 


taken place on a particular date, and, prima facie, such a statement 
ought to be accepted, unless it can be shown by independent evi- 


` dence to be false.  Kariman herself has undoubtedly created by her 


owp untrustworthy evidence the greatest obstacles in the way of 
establishing her case. She did not seek exclusively to rely upon 
this marriage,ceremony referred to in the deed, but alleged that 
Syed Ali was a Shia, and that they had been married three or four 
times by a mufa ceremony. This must be wholly rejected. It has 
been established that Syed Ali was in fact a Sunni, who would have 
faken part in no such ceremony. Their Lordships are not prepared 
to place reliance on the evidence of Kariman. Its inaccuracy may 


_ partly be due to forgetfulness, partly to the confusion of a cross- 


examination that seems to have been most needlessly prolonged and 
from the irrelevance of which she had no protection, and partly also 
to the regrettable fact that a desire to establish her case and the not 
unnatural desire to conceal her antecedents, frequently led toa dis- 
regard of truth. Putting her evidence on one si?e, however, there 
is independent testimony as to this ceremene having been perform- 
ed, and performed at Luck&ow, which was then some three days’ 
journey from Barsanda. Some of thé witnesses who have spoken to 


this have been disbelieved, but there is one whose evidence was' 


taken ôn commission, and its accuracy their Lordships see no reason 
to doubt. This is the evidence of one Farzand Ali. He is the 
taksildar of Ghazabad. He knew Syed Ali, and he knew Kariman. 
He's tated in plain terms that she was married in his presence, and 
he persists throughout his evidenee in saying that he wellremembers 
the ceremony. His evidence is challenged upon the ground that 
he also declared that Syed Ali was a ,SAia. But his evidence upon 
this point was not given in any definite and unqualified form, and 


` the learned Subordinate Judge seems to have been mistaken in read- 


ing his evidence as containing a statement that “ to his knowledge 


Mir Syed Ali was a Shia," for the exact form of the answer is “as 
far as my knowledge goes, Mir Syed Ali belonged to the Shia sect,” 


which is far less definite, and it is, in their a ud opinion, 
* 
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impossible to depive from that a conclusion that his evidence, was- 
false. His only information upon the point, he says, was gathered from 
the talk of other people, but he asserts that the marriage which took 
place with Kariman was perfütmed in the Sunni fashion. 

Against this testimony the respondents are only alle to point to 
the improbability of the story, and in particular of the marriage 
taking place at Lucknow, and to circumstances said to be shown by 
two other recorded instruments, one dated tha and May, 1871, and 
the other the roth June, 1872. The first of these documents needs 
close attention. The copy as recorded does not contain the signa- 
ture of Kariman, but it contains a full registration endorsement 
stating that Kariman, who is described as a prostitute, and the 
daughter of Madar Bakhsh, was the executant of the deed, and had 
verified the contents of the document word by word in the presence 
and by the identification of two witnesses, these witnesses being 
stated to have been personally known to the registering officer. The 
document is a remarkable one. It is a deed polleunder the hand of 
Kariman alone, and begins by a recital that her profession was 
prostitution, but that for some two years she had accepted service 
with Syed Ali, and that during that period a daughter had been 
vorn to her, and that for the advantage of the daughter she had 
given her to Sadik Ali, a relation of Syed Ali, so that she might be 
saved from her mother's occupation and become a gentlewoman. 
The deed then releases all claims to the child. As no original 


_is before the Court the copy of the document, that has been 


produced and that alene, can be looked to for the purpose 
of seeing what in fact was effected, ad, in the first place, there 
is the noticeable omission of the signature of Kariman herself. 
It must, therefore, be assumed that she never "did, execute the 
deed, and if this be so the statement that she had verified it in 
the presence of the witnesses and that those witnesses were known 
to the Registrar is of little value. In these circumsfances_ their 
Lordships think that as evidence against Kariman it has no value, 
and they are fortified in this opinion by the fact that no evidence 
whatever has been forthcoming for the purpose of proving what 
ought to have been capable of proof, the fact that she-had a 
child and that that child had been brought up by Sadik Ali. In 
these circumstances it is unnecessary to pursue a further investiga- 
tion as to the improbability that the document represented any 
real transaction at all, and their Lordships think that the Court of 
the Judicial Commissioner were correct in disregarding it.e The 


secend document can be shortly dealt with. It is the power of 
of . ? 
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attorney granted by Syed Ali appointing Lala Sheo Charan Lal 
to act as his agent in the criminal proceedings to which reference 
has been made. The point made upon it by the appellant is that 
it refers to these proceedings under a title- where Kariman is des- 
cribed as “Kariman Tawaef,” a description inconsistent with her 
position as Syed Ali’s wife, But this is a mere reference to the title 
ofthe criminal proceedings, and no other reference would have 
been correct. 

The further points relied upon by the appellants were, first, the 
fact that Kariman dwelt apart from the residence where the lawful 
wife lived ; secondly, that what transpired on the marriage of the 
"daughters negatives the idea that they were the legitimate issue of 
Syed Alig and, finally, on the evidence of certain witnesses whom 
they called. , 

The first question has already been dealt with, There is nothing 
inthe evidence to satisfy their Lordships that the conditions of 
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Kariman. 
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résidence of Kariman were inconsistent with her position as Syed e 


Aj's wife. The provision made for the daughters on their marriage 
undoubtedly shows a difference between their marriage and that of 
his legitimate daughter, the child of Sakina, and itis said to show 
that Syed Ali knew that they could not share in his estate. In 
order, however, for this point to be effectual, it must be shown that 
such a position is irreconcilable with the relationship, and not mere- 
ly that it is improbable that if the relationship existed such arrange- 
ments would have been made. No such evidence as this has been 
furnished, nor indeed would it be easy to obtain. No one can 
speculate with certainty upop the motives that may have induced 
Syed Ali to make the provision that he did, and it would be unsafe 
to presume that they were based upon the view that the daughters 
were illegitiniate. l 
The verbal evidence of the witnesses ıs not sufficient to displace 
the case which has been made by the matters to which their Lord- 
ships have already referred. A greater part of it consists in evidence 
as to Kariman’s original occupation, of the humble and even ignoble 
character of her®rigin and surroundings, and from this it is sought 
. to draw the inference that marriage with a person in the position and 
with the prospects of Syed Ali was in the last degree improbable. 
Improbable it may have been, but Syed Ali was undoubtedly under 
the spell of infatuation for Kariman, and it is impossible to measure 
by standards of probabilities what might "have been done in those 
circumstances by a man to secure for himself permanently and as of 
right the society of the woman he so greatly desired. The evidence 
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of the witnesses who speak as to conversations had with Syed Ali at 
the time of the marriage of his admittedly legitimate son, Irshad Ali, 
cannot, in their Lordships’ opinion, be trusted. Of these, there 
were two—Dargahi Khan and Nageshar Bakhsh Singh. The first of 
these witnesses says that at this” marriage Syed Ali said that Yar 
Ali was the son of a paturia. He adds that Nageshar*Bakhsh Singh 
asked Syed Ali the following question in the presence of many ” 
people : "Why did you not invite me at the marriage of Yar Ali ?" 
"To which Syed Ali replied : “Invitation is gifen in case of a legiti- 
mate son, and not in case of an illegitimate one.” Nageshar Bakhsh 
Singh himself gives evidence as to this occurrence, but he did not 
say that he had asked the question at alè He says “that people 
said to Syed Ali: ‘Why-did you not invite us to the marriage of Yar 
Ali?” and that he answered : "Because none would have joined 
a marriage if invited, because of Yar Ali being the som "of a prosti- 
tute.” The two witnesses’ statements are not in agreement, but they 
constitute practically the only evidence of any actor word on the 
part of Syed. Ali that would throw doubt upon the legitimacy of 
Yar Ali. ; ` : 


Their Lordships, therefore, are prepared to accept the statement 
contained in the recorded deed of the 3cth July, 1872, supported, as 
itis, by evidence which they do not think ought to be disregarded, 
and confirmed by the subsequent conduct and circumstances to 
which they have already made reference. 


They will, therefore, humbly advise His Majesty that this appeal 
should be dismissed wijh costs. i s 

Watkins and Hunter—Solicitors for (he Appellants, 

T. L. Wilson &' Co.—Solicitors for the Respondents. 
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J. M. P. E Appeal dismissed. 
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PRESENT : Viscount Haldane, Lord Dunedin, Lord Sumntr, 
Str John Edge and Mr. Ameer Ali. 


LALA KALYAN DAS AND OTHERS 


N + 


V. 
SHEIKH MAQBUL AHMAD AND OTHERS. 


[ ON APPEAL FROM THE HiGu Court OF JUDICATURE FOR 
THE NORTH WESTERN PROVINCES, ALLAHABAD, | 


Privy Council Practice— Decision ef a subordinate Court mot submitted fo 
the High Court—Point taken in grounds.of appeal to High Court but not 
pressed, 


It is a well settled rule of practice of the Judicial Committee that an 
appellant “when bringing up the actual decree of a High Court for review, shall 
not be allowed eto ask to have it set aside on the pround that it bas wrongly 
accepted a decision of the subordinate Court, if be himself has never brought 
that decision before the High Court for its consideration. 


* And the same rule applied where the appellant bad mentioned a point in 
his memorandum of appeal to the High Court, but the Judgment of the High 
Court said of it that the appellant’s advocate '* stated that he did not desire to 
press it,” 


In 1883 D , a mortgagee, bought ata Court sale the equity of redemption 
and became full owner ofthe property which was mortgaged to him in 1863. 
He then mortgaged the property as full owner and in a suit to enforce the 
latter mortgage what was sold by the Court in 1897 was only D’s rights as 
mortgagee. His successor in interest sued the purchaser for (1) a declaration 
that the Court's sale in 1897 was a nullity, as it was inoperative to pass the pro- 
prietary rights of D. and he had no mortgages’s rights to be pessed, and (2) in 
the alternative, for redemption of the mortgagee's rights sold (the rights of D, as 
mortgagee under the mortgage of 1863). The Subordinate Judge dismissed the 
plaintiff's first claim for a declaration Of nullity, and granted the second, the 
claim for redemption, and after taking accounts made a decree fora final sum, 
From this the plaintiff appealed to the High Court, but on questions of account 
only, The High Court remitted the case to have the accounts retaken. The 
Subordinate J ydge took the account again, and the plaintiff again appealed to the 
High Court against it. The plaintiff brought the present appeal to the Judicial 
Committee against both judgments of the High Court ; 

Heid, that the plaintiff was not entitled to question the dismissal of his 
claim by the Subordinate Judge to have the sale of 1897 declared a nullity, as 
he did not contest it before the High Court and consequently his position was 
not the same as that of a person walting to question an interlocutory decision 
until an appeal is taken from a subsequent final decree, 


Consolidated appeals from a decree of the Allahabad High 


Court, ( Sir H. Griffin and Chamier JJ. ) dated November 6, 1914, 
modigying a decree and an order on remand of the Subordinate 
Judge of Aligarh, dated 27th September, 1907. 
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The facts of the case are sufficiently stated ın their Lordships’ 
judgment. One'Debi Das, to whom certain immovable property was 
mortgaged in 1863, subsequently purchased the equity of redemption 
in 1883 and became full owner. As such he mortgaged it in 1886 
to Sagar Mal who brought a suit"on the mortgage, and obtained 
a decree for sale in execution of which the property was put for sale 
and purchased in 1897 by respondents who obtained possession. 
By mistake or accident the sale proclamation and certificate of sale 
specified that what was sold was the “ mortgage rights” of Debi Das- 
in. the property. The present suit was brought in rgo6 by the 
appellants, as heirs of Debi Das, (a) fora declaration that the Court 
sale in 1897 was anullity, and (b), alternatively, for redemption of 
the mortgagee rights sold. The Subordinate Judge dismissed the 
plaintiffs’ first claim but granted the second and directed accounts 
to be taken and finally made a decree. Plaintiffs appéaled on ques- 
tions of account only. The High Court after remitting the case to 
have the accounts retaken passed a decree for redemption of tRe 
mortgagee rights on a certain footing. 


Plaintiffs then preferred the present appeal against both judg- 
ments of the High Court raising not only various questions of 


account, but reviving their contention that the Court sale in 1897 
was a mere nullity. 


Sir W. Garth for Appellants: It-was found as a fact that Debi 
That being so the mort- 
gagee rights ceased to exist, No doubt in certain cases a mortgagee 
"purchasing can keep akve such rights ; but the intention. to do so 
here has been negatived, and under sÉction 101 of the Transfer of 
Property Act the charge is extinguished. The purchase was before 
the. Transfer of Property Act, but section 101 merely declares the 


law as it stood before the Act, The appellants say the respondents 
got nothing by the sale in 1897. 


(De Gruyther: The question is not open ; there was no appeal 
on it to the High Court.) 


In the High Court it was only a question df taking accounts. 
The Subordinate Judge's first decree was interlocutory only: the 
tial was before the Civil Procedure Code of 1908 came into force ; 
under the old Code the appellants could wait till the final decree 
was made. The present appeal is against a final decree. 


De Gruyther, K.C., and: Dude for Respondents were not called 


upon. | e 
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The judgment of their Lordships was delivered by P.C. 
Lord Sumner.—In 1863 Debi Das lent 7,700 rupees to Ram 1918. 
Bux ona usufructuary mortgage of his halfshare in a mouzah, Kalai Das 


called Lodha Mai, in the District of Etah. Debi Das died a good v. 
many years ago, and the present appellants, the plaintiffs in the suit, Sheikh Maqbul. 
are his representatives in interest. A suit was begun in 1877 for April, 19. 
redemption of this mortgage, and a decree was made on payment 
of 6,988 rupees, which sum was brought into Court. Debi Das 
appealed on the ground that this sum was not enough, and it was 
increased by a further sum of 8,956 rupees While the appeal was 
pending he had managed to take the money out of Court, and the 
mortgagors had then got possession. They paid, however, no more, 
and a€cordingly in 1879 their redemption suit stood dismissed. 
Debi Das then applied to be, and was replaced in possession and, 4 
having sued for mesne profits during the tim: he was out of posses- 
a sion, he got a decree in 1881, in execution of which the Court sold 
“the mortgagors’ equity of redemption at auction. Debi Das, being 
e the buyer, was put into possession as full owner in 1883. 

It might have been supposed that this was the end of the mort- 
gage of 1863, but, strange as it may seem, this appeal is now brought 
to detegmine upon what terms the appellants, the representatives of 

- Debi Das, are to be allowed to redeem it, as mortgagors, some thirty 
years after he bought in the mortga gor's equity of redemption, as 
mortgagee. This paradoxical result has come about as follows. 

Debi Das continued in possession of the property as owner till 
1897, and as owner he mortgaged it in 1826 to Sagar Mal. There 
is no copy of this magtgage forthcoming. Debi Das got behind 
with his payments, and in 1897, on the application of Sagar Mal, 
the property " was put up forsale. The respondents, the defendants 
in the suit, or their ae d in interest, bought it and duly 
obtained possession. 





. The roclamation of sale was dated the 27th February, 1895. 
Though Debi Das had bought the equity of redemption of the 1863 
mortgage in 1881 and had had possession of the property since 1883, 
his name, from indifference or neglect, continued to be recorded in 
the revenue papers as mortgagee. This may account for the word- 
ing of the proclamation of sale. The entry in the column for the 
description of the property was “zamindari property in mouzah n 
Lodha Mai, out of which the shares entered as holding Nos. 1, 2, 
and 3 are mortgaged with possession to Debi Das, under a mortgage 
deed, dated the sth February, 1863." The column headed “extent ^ 
of interest of judgment-debtors in the property as far as it hag been 
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ascertained by the Court” was filled up thus: "(/) mortgagee right 
in a 7 biswa share, entered as holding No. 1 in the 1o biswa mahal 
patti, Debi Das; (¢) mortgagee right in a 1 biswa, 9 biswansi, 15 
kachwansi share entered as holding No. 2; (7) ditto, ditto, entered 
as holding No. 3.” These fractions, with another not included in 
the present proceedings, make up the half share originally mortgaged 
by Ram Bux. The application for execution of the decree for sale 
had contained a ‘specification of the property sought to be sold by 


. auction" in similar terms and the list of bids and the sale certificate, 


dated the 2nd August, 1897, followed the same formula. It certified 
that the respondents’ predecessor was declared to be the purchaser 
of property, specified as ''mortgagee rights in holdings r, 2, and 3 


in the 10 biswa mahal patti, Debi Das.) The documents wéle all : 


in regular form. There is nothing to show that „there was 
anything in the mortgage to Sagar Mal to account for this 
mode of describing the subject matter of the sale and in the 


proceedings below Sagar Mals mortgage is stated to have” 


been secured on the ro biswa share, of which Debi Das 
had become proprietor in 1881. Most probably it was the 
results of slavishly following the entry in the revenue papers, which 
had ceased for many years past to represent the true position 
of Debi Das towards the property. 

The present suit was begun in 1906 and the plaintiffs prayed 
first, a declaration that the Court’s sale in 1897 was a nullity, as it 
was inoperative to pass the proprietary rights of Debi Das and he 
had no mortgagee’s rights to be passed, and, secondly, in the alter- 
native, for redemption of the mortgagee gights sold, tidelice/, the 
rights of Debi Dasas mortgagee under the mortgage of 1863, being 
the only mortgage he ever held. This was the beginning of perplexity. 

The assumption was that Sagar Mal, in enforcing a simple mort- 
gage of his own, had prevailed on the Court to sell his mortgagor's 
rights, as mortgagee under a usufructuary mortgage, to whieh he was 
a stranger. The plaintiffs asked the Court to allow them to redeem 
a mortgage, which had ceased to'exist nearly a quarter of a century 
before, and to redeem it as against persons who had never been 
parties to it, and in the process of redemption their interest would be 
to contest what their predecessor, Debi Das, himself had done, and, 
as his representatives, to require the defendants to account, as if they 
were the parties who really represented him. Ina word, Debi Das 


prayed to be allowed to redeem Debi Das and to have him decreed - 


to account as mortgagee for the benefit of himself as mortgagore 
This suit has been thrice before the Subordinate Judge, and has 
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twice been appealed to the High Court. On the first occasion the Een 
| Suhordinate Judge dismissed the plaintiffs’ first clim for a declara- 1918, 
tion of the nullity of the sale and granted the second, the claim for Kalyan D Das 
redemption. He subsequently heard evidence, took the accoun s, S: mo = 
and made a decree for a final suh. From this the plaintiffs appealed sandals 


but on questions of account only. The dismissal of their claim to —— Lord Sumner, 
have the sale of 1897 declared a nullity they did not contest The m 
High Court, on the first occasion, remitted, the case to have the 

accounts retaken, sf&bject to certain directions, which they gave. 

Again the account was taken, and again it was appealed. The 

present appeal to their Lordships’ Board is against both judgments 

of the High Court, both the first and the second. 


TbSir Lordships are not surprised to find in the judgments of the e 
High Conrt plain evidence of the embarrassment, which the learned 
Judges felt, in affirming a decree for redemption of an extinct mort- 
gage by the mortgagee’s representatives against persons, who had 
: only this much $o do with it that they had managed to procure the 
* Court to sell something for their benefit, which was nothing but a 
memory of the past. The choice which the parties laid before the 
High Court was a limited one. The present respondents asked that 
the tramsaction of 1897 should be construed as a sale of the whole j 
proprietary interest of Debi Das. The present appellants did not 
ask to have it declared a nullity, as being a sale of non-existent in- 
terests. They accepted the judgment of the Subordinate Judge that 
they should be allowed to redeem these interests, whatever that might 
mean. The High Court not unnaturally &hought that they could : 
not hold the sale to hav® really been a sale of the entire proprietary 
interest in the half share, when every document connected with it 
described the subject-matter as being the specific rights of a mort- 
gagee in that half share, but they were careful to go no further. 
Had they been free to deal with the argument of the present appell- 
ants, had*they heard it contended that in effect nothing was sold at 
all, their decision might have been otherwise. 


- 


Before théfr Lordships the appellants’ points have been five. 
First, on the whole matter, they say that the respondents’ predecessor 
took nothing by his purchase in 189v. The rest of the argument is ‘ 
on the accounts, The second point is that certain patwari’s accounts 
were improperly accepted and relied on ; the third that an insufficient 
sum was allowed to the appellants for malikana under a condition 
in the mortgage that the mortgagee should make a certain malikana 
allowance; the fourth that credit should be given to the appellants 
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in respect of payments of enhanced revenue cesses upon the pro- 
perty, and the fifth that interest ought to be allowed them on the 
6,988 rupees, which Debi Das took out of Court in 1878. 

It is a well-settled rule of practice of their Lordships’ Board that 
an appellant, when bringing up the'actual decree of the High Court 
for review, shall not be allowed to ask to have it set aSide on the 
ground that it has wrongly accepted a decision of the Subordinate 
Court, if he himself has never brought that decision before the High 
Court for its consideration Such a request. wduld be fair neither 
to the Court appealed from nor to the Board appealed to. The 
High.Court ought not to be liable to have its determinations over- 
ruled upon matters never submitted to it. Their Lordships ought 
not to be called on to adjudicate finally upon matters where they 
have not the advantage of knowing the view taken by the learned 
Judges of the High Court. This has nothing to do With waiting 
to question an interlocutory decision until an appeal is taken from 
« subsequent final decree. The appellants’ first point therefore can- 
not now be raised. i 

The second point fails ir limine, because by the terms of the 
mortgage of 1863 the appellants were bound to accept the patwari's 
accounts, whether they were merely made up on materials furnished 
to him, as was the case, or were the fruits of his own independent 
inquiry, which probably never happens. The third was disposed of 
by an agreement between counsel that an additional sum of r,ooo 
rupees should be credited to the appellants in the account over and 
above what had been allowed by the decree under appeal, the ques- 
tion of costs not to be affected by this concgesion. From the fourth 
point the appellants are barred on much the same grounds as apply to 
the first. It appears thaton the second appeal to the Migh Court this 
point was mentioned iu the notice of appeal, and the judgments say 
of it that the appellants’ advocate "stated that he did not desire to 
press it,” and so no more is.said about it. Their Lordghips think 
that they must accept this statement. It is true that the same 


learned gentleman included this point again in the present appel-. 


lants’ petition for leave to appeal to His Majesty in @ouncil, which 
is dated on the very day on which the judgment of the High Court 
was given, but in the absence of any evidence that the judgment 
was erroneous on this point the appellants must accept it, and can- 
notraise here, by way of exception to the High Court's decree, a 
point which they elected not to advance for the High Court's 
determination. . 

The fifth point remains. If any regard is had to thetrue facts 

» 
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this argument is not easy to state. In effect it is thís. Debi Das now 
claims to receive from the respondents interest on a sum of money, 
which he himself had and enjoyed ever since 1878 and which they 
never had,.or owed, or had anything to do with at all Only by 
forgetting the facts and fixing the mind on the notional mortgage, 
which by a fiction is being redeemed in the present proceedings, 
is the point intelligible at all. It seems to amount to what follows. 
In 1878 the mortgagees under the mortgage of 1863 got 6,988 
rupees on account of a redemption, which is only now taking place ; 
therefore they received it over thirty years too soon ; therefore they 
should not only allow it in account, which they have done, but 
should ,2llov over thirty years interest on it too. Alternatively, 
since 1878 the principal mortgage moneys under the mortgage of 
1863 must be deemed to have bean paid off in the proportion of 
6,988 to 15,944, and as the enjoyment of the usufruct by the 
mortgagees wasconceded only in consideration of the continuance 
vf the mortgage Iban, the enjoyment should be reduced pro tanto 
from that date ; in strictness, on redemption a part of the rents and 
profits collected should be returned or credited in account to the 
mortgagors in the above proportion, but for simplicity's sake interest 
ata suffiĉient rate will doas well (One cannot, however, help 
remembering here that the persons, who are asked to repay these 
profits are the respondents, whose predecessors never collected 
them or had anything to do with them, and that the persons to 
whom they are to be repaid are the successors of Debi Das, who 
collected and enjoyed them and probably bequeathed them to the 
appellants, but this wi ees reminiscence is for present pur- 
poses outside the hypothesis. 

To tne first way of putting the matter their Lordships reply, as 
the High Court replied, that interest depends on contract, ex- 
press or implied, or on some rule of law allowing it. Here there is 
no express" contract for interest and none can be implied, and no 
circumstances less capable of justifying the allowance of interest as 
matter of law cgn be imagined. The mortgage of 1863 is the answer 
to the second view. It treats the usufruct as a whole, as a remunera- 


tion for the loan or any part of it, so long as it remains outstanding. 


The words are—" Interest on the mortgage money has been agreed to 
be considered equal to the amount of profits, f.e., the mortgagee shall 
not claim interest on the mortgage money, nor shall I the .mortgagor 
claim profits of the village. . . . « The mortgagee shall be the 
ownét of profits, and liable for loss after payment of-the Govern- 
m ent revenue, patvaty rate, chaukidar cess, and village expénses 
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ia and, with the, exception of the ‘malikana’ allowance mentioned 
1918, above, I shall not at all claim anything else. When I pay the 
Kalyan Das whole of the mortgage money in a lump sum. . . . the property 
shall be redeemed. During the period (of the mor:gage) I shall in 
Sheikh Maqbul. ° 


no'way raise any dispute or offer any obstruction to the mortgagee 
Lord Sum ner. in making collections from the tenants of the village." 


agamane 





Thetr Lordships will humbly advise His Majesty that, by consent 
of the parties, the decree of the High Court, dajed the 6th Novem-, 
ber, 1912, should be varied by allowing credit to the appellants for 


x an additional sum of 7,000 rupees, but that otherwise the decrees 
under appeal should be affirmed, and that these appeals, should be 
dismissed with costs. 

e 
Douglas Grant ,—Solicitors fo1 the Appellants. 
Barrow, Rogers and Nevitle.—Solicitors for the  Respbudents. 
Ja ME 7 Appeal dismissed. 
"1 : . : 
a ` mannna 9 a . " 
é 
: 
¢ Present: Viscount Haldane, Sir John Eidg, Mr. Ameer Ali and 
Sir Walter Phillimore, Bart, 
is HET RAM A 
d ea : SHADI RAM AND OTHERS. =” 


embanan 


(ON APPEAL FROM THE HIGH COURT'OF JUDICATURE FOR THE 
NORTH-WESTERN PROVINCES, ALLAHABAD. ] 


Mortgage—Swit for sale by mortgagee—Effect of not making puismaymortgagee q ,. 
party— Order absolute for sale, effect of—Mortgagor’s right to redeem— Mort- 

^o gagee’s right under the E d of Property Act (IV. of 1882), 
Sees. 67, 69, 85, 88 and $9. 


Under S, 85 of the Transfer of Property Act, (now Order 34, rule 1. of the 
Code of Civil Procedure) a first mortgagee is bound to make a second mortgagee 
« — A party to his suit for sale, and if he does not do so, the second mortgagee is not 

bound by any order for rale obtained in such a suit. 


On the making of ax order absolute for sale under section 89 of that Act the 
mortgagee’s security as well as the mortgagor's tight to redeem are both ex- 
tinguished, and for the ‘Tight of the mortgagee under his security there is substi- 
tuted the right to a sale conferrcd by the decree. ` 


~ 


: 
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Appeal from a decree of the Allahabad High Court, dated May, 
19, 1313, modifying a decree of the Assistant Sessions Judge of 
Moradabad exercising the powers of a Subordinate Judge, dated the 
19th December, 1911. 

Certain property was mortgaged first to Lachman Das on 
February 25,1880 : second, to Shadi Ram, on October 15, 188r. 
Lachman Das brought a suit for sale, but did not make Shadi Ram 
a party, although he had notice of Shadi Ram's mortgage: He 
obtained a decree for" sale in 1892, and an order absolute in 1895, 
but did not proceed further. Shadi Ram brought the present suit 
for sale in 1910. Het Ram, who had succeeded not only to the 
rights of the mortgagors, but to the rights (if any) of Lachman Das, 
claimeé that the sale could only be subject to the latter's mortgage. 
This contention was allowed by the trial Judge, but on appeal the 
High Court (Richards C. J. and Lyle, J.) held that Lachman Das's 
mortgage merged in the decree, and therefore expunged the trial 

udge's direction that the land should,now be sold subject to such 
4mortgage. Hence this appeal. 

A. M. Dunne, K. C., and Ramsay for Appellant: Appellant has 
succeeded to the rights of both parties in the earlier mortzage suit. 

The decree in that suit may be ‘barred by limitation but Het 
Ram's right to use the mortgage as a shield remains. It was 
no one's intention that the first mortgage should be extinguished for 
the benefit of Shadi Ram, who was not a party to the suit at all ; 
and according to the rule of justice, equity and good conscience it 
should be treated as remaining alive : Go&igldass Gopaldass v. Ram- 
bux Sheochand (1) ; Dino Gandhu  Chowdhri v. Jogmaya Dasi (2) ; 

Reference was made to Whiteley v. Delaney (3). 


The mortgagee's security and the mortgagors (or puisne mort- 
gagee's) right to redeem go together : Shadi Ram was not a party 
to the suit, and retained his right to redeem.» The provisions of 

‘section 8g ef the Transfer of Property Act apply only between the 
parties to a suit. 


Limitation goes not apply, as appellant is not suing. Further, 


he could not execute the decree in any case, as he is now proprietor. 3 


Dube, for the Respondents : submitted that the decision of High 
Court was right. The mortgage of the [25th February 1880 had 
merged into the decree for sale.:-Section 89 of the Transfer of 


(1) (1884) L R. 11 I, A, 126 ; I, L. R. ro Cale, 1035. 
(24 (1901) L, R. 29 I. A4, 9; I. L. R. 29 Calc. 154. 
(3) (1014) L, R. A. C. 132. 


1918. 
Sar m 


Het Ram 


vx. 
Shadi Ram. 


Marck, I5. b 


e decree. y 
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Property Act under which the order absolute for sale was made in 
terms provides fọr the extinction of the security. Reliance was 
placed on Raja Ram Singhji v. Chunni Lal (1). The period of 
limitation was three years under Art. 179 of the Limitation Act, 
1877. It began to run from the dafe of the order a* solute for sale. 
Mahabir Prasad v. Sital Singh (2) The time did not cease to run 
by the fusion of two interests into one person, #.¢., in Het Ram, and 
the decree was barred by limitation: Zala Soni Ram v. Kanhaiya 
Lal (3) ; Syed Iórahim: Hossein v. Ambika Prashad (4). 


Dunne, K. C., in reply : Shadi Ram was not a party to the suit 
of Lachman Das. Section 89 and the order absolute for sale can 
only affect the parties to the suit. Shadi Ram's security is admitted- 
ly subject to the appellants. He has not lost his right, The 


appellant is not pursuing a remedy but is only enforcing a right. 


In equity the appellant ought to be deemed to have paid the 
decretal amount to himself and he was not bound to execute the 


The judgment of their Lordships was delivered by 


Viscount Haldane.—The material pointin this appeal, which 
comes from the High Court of Judicature for the NorthaWestern 
Provinces, Allahabad, lies in short compass. The question in the 
suit was whether property in mortgage to the respondent Shadi Ram, 


as to which he had sought to obtain a decree for sale under Order, 


34 of the Code of Civil Procedure, 1908, should, when sold, be 
treated as sold subject to. an alleged prior right of the appellant 
under, an earlier mortgage. This earlief mortgage was dated the 


e 
cay. 


25th February, 1880; Shadi Ram’s mortgage was dated the rsth | 


October, 1881. = 


The appellant had become the successor in title to the mort- l 


gagors, and it is assumed, for the purposes of this appeal, that he 
had also acquired such title as remained to the mortgage under the 
earlier mortgage. In 1892 the prior mortgagee, whose name was 
Lachman Das brought a suit on his mortgage and in 1895 obtained 
a decree absolute for a sale under section 83 of the Transfer of 
Property Act, 1882. But the suit was brought only against the 
remaining mortgagor, and the second mortgagee was not made a 

(1) (1897) I. L. R. 19 All, 205. 

(2) (1897) I. L. R. 19 All, 520. 

(3) (1913) L. R. 40 I. A. 75 (83) ; I. L R. 35 All. 227 ; 17 C. L, J. 488. 

(4) (1912) L. R. 39 I. A. 68; I. L R. 39 Cale 527 ; 19 C. L, J. art. o 


. 
«t 
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party. This decree neither Lachman Das nor his successor in title 
took any steps to execute, and under article 17g of the second 
schedule to the Limitation Act, 1877, it ceased to be operative 
when three years had elapsed from the date of the decree becoming 
absolute. It had thus become wholly ineffective long before the 


present suit wgs commenced. The only other observation which it- 


is necessary to make before considering the question of law that 
arises under the Transfer of Property Act, 1882, is that on the 
admissions of the pagties it is to be taken that the second mortgage 
was duly registered, and that the first mortgagee must be taken to 
have had notice of it when he brought his suit, and obtained a 
decree for sale in 1892. 

The mortgage made to Lachman Das in 1880 was a simple 
mortgage within the meaning of section 58 of the Transfer of 
Property Act,,and under section 67 the mortgagee had a right to 
obtain, as he actually did, an order for sale. Thè provisions of the 
Act, inasmuch as section 69 does not apply to a simple mortgage, 


recluded him frem any right to sell without such an order. Under 


ection 85 the first mortgagee was bound to make the second 
mortgagee a party to bis suit for sale, and as he did not do so, the 
second mortgagee was not bound by the order for sale, which 
could omy have been operative subject to his title. Section 89 is 
important. Under this section, where an order for sale under 
section 88 has been made, such as was made here in 1892, in favour 
of the first mortgagee, the mortgagor, or the second mortgagee, if 
he had been made a defendant, would have had the right to redeem 
if he had paid on the date fixed by the decree the amount due. 
If such payment is not mate, a decree absolute for sale may be made 
such as was made here in 1895, and for payment of the amount 
realised intp Court. The section then provides that “the defend- 
ants right to redeem and the security shall both be extinguished.” 
The construction which their Lordships put on the language so 
used is thaf on the making of the order absolute the security as 
well as the defendant's right to redeem are both extinguished, and 
that for the right of the mortgagee under his security there is 
substituted the right to a sale conferred by the decree. 

As their Lordships have already indicated, the second mortgagee, 
not having been made a party, was not affected by the decree made 
in the suit of 1892, and in addition the decree itself became 
inoperative under the Limitation Act as the result of nothing having 
been done under it. Itíollows that the title of the second mort- 
gagee, Shadi Ram, the first respondent, has remained in existence 
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` ics as the only encumbrance prior to the title of the appellant as owner 
^ I918. of the equity of r&demption. 
Het Ram They concur in the opinion of the learned Judges of the Th 
D. Court that the decision of the Assistant-Sessions Judge of Morada- 
Shadi Ram, 
uu bad, who tried the case, was wrong 
pean HRING: ` They wil humbly advise His Majesty that the appeal should be 
dismissed with costs. ! 
T. L. Wilson and Co.—Solicitors for the Appellant. 
i Pyke, Franklin and Gould, —Solicitors for the Respondents. 
l © ae 
J. M. P, Appeal dismissed. 
e 
e Present: Viscount Haldane, Lord Dunedin, Logd Sumner,, Sir \ 
John Edge, and Mr. Ameer Ali, é 
Pita RAJKUMAR JAGANNATH PRASHAD SINGH 
1918, 
Vr cm P a v. = 


SYED ABDULLAH AND OTHERS, 


[On APPEAL FROM THE HiGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. | 


~ Hsloppel—Hetorpel by representation or actton cansin g another to change his 
position—Conveyance by person entitled by estoppel gives transferee good title 
against those bound by the estoppel— Proprietor actively assisting transferee in 
getting registration and mutation of names, effect of. ? 


_ Where a change of position is brought about by the representations Or actings 
of a person, the doctrine of estoppel applies and he is bound by his representa- 


tions or actings. e 


Estoppel applies not only in favour of the person induced to change his 
position, but of a transferee from such _person, and it binds not only the person 
whose representations or actings have created it, but all persaps claiming under 
or through him by gratuitous title. 


The estates of B. a Raja, were taken under Government management under - 
an Encumbered Estates Act. The manager appointed, who had power of sale 
under the Act, put up a village to sale. B. bought it ženami in the name of 
K, but the manager “never executed any conveyance to K. Thereafter the 
management was removed and B. restored to his estates. K having died, B 
procured K's heir to convey the village to B's illegitimate daughter R y Who 
applied for registration and mutation of names in respect of the village. Her 

e 
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application was supported by a petition presented by B. and R’s name was 
accordingly entered in the Government register as proprietrix of the village. 
After B's death R conveyed it to S, who su:d E'ssoa and heir for possession 
thereof : 

field, that B was the true owner of theevillage, and actively assisting R. in 
the registration prpceedings he caused her to change her position, for by registra- 
tion she became bound for all'the state liabilities which attach to the registered 
holders of immoveable proparty 3 that if B had lived and attempted to regain the 
village his actings wauld have estopped him from making the claim ; and that 
B's son and heir, who succetded by gratuitous End was therefore estopped from 
denying S's title. 


Appeal from a decree of the Calcutta High Court (Chatterjee and 
Newbould, JJ.) June ro,1g15, reversing a decree of the Subordinate 
Judge oféGaya (July 6, 1909), 

The facts are sufficiently stated in the judgment of their Lord- 
ships. : 

The respondent Syed Abdullah's suit against the appellant for 

overy of possession of a village was dismissed by the first Court 
bbt decreed by the High Court. The appellant then appealed to 
His Majesty in Council. ; 

Dunne K. C., and Aamsay for the Appellant : The estoppel 
rclied on by the High Court is that the Raja’s conduct prevented 


us from alleging that the ostensible title was not the real title. But. 


Rajeshwari here was not even the-ostensible owner. Her transferor 
never got a conveyance such as would have given him title. Section 
54 of the Transfer of Property Act, lays down that to affect immov- 
able property there mux be a registered instrument - The Board 
has held that until registereia contract has no effect ; and that if 

registration is not effected all equitable rights under the contract 
are extinguished. e 

[Lord Durledin referred to Sarat Chandra Dey v. Gopal Chandra 
Laka. (1)] 

That wasa clear. case of a representation being acted on ; it is 
not so here. Rajeshwari did not act on.any representation, it has 
been found she paid no consideration Ifthe Raja wished to make © 

a gift of the village to her, section 123 of the Transfer of Property 
Act requires a registered instrument signed by him or on his behalf. 
Syed Abdullah cannot avail himself of section 41 of that Act, for 
he néither made reasonable. enquiries nor acted dona fide: there are 
recitals in the deed, but the smallest enquiry would have shown him 
that they were untrue, and indeed the deed itself recites that he 
relied’ on Rajeshwari’s representations as to her title. 


{x} (1892) L. R. 19 1. A. 203 ; 1. L. R. 20 Cale, 296, - 4 
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Sir W. Garth for Respondents was not called on. 
C A. V. 
Their Lordships’ judgment was delivered by 


Lord Dunedin :—In this suit'Syed Abdullah sues the Raja of 
Deo for possession of a village called Badam. The plaintiff is pur- 
chaser from a dancing girl, Rajeshwari Koer, who is the natural 
daughter of the late Raja Bhikham of Deo, father of the present 
Raja defendant. s 


The history of the matter is this: Raja Bhikham having got into 
involved circumstances, his estate was put under management under 
the provisions of the Chota Nagpur Encumbered Estates Act, which 
had been made to apply to Deo by a special Act. The enanager 
appointed under the Act one Bhuan Lal, who had, in terms of the 
Act powers of sale, put up to public auction the village of Badam. 
It was bought by Kashi Nath Singh for the sum of 2,oco rupees. 
As a matter of fact, Kashi Nath had been put forward by the Raj 
himself, who provided him with the money. No conveyance w 
executed by Bhuan Lal in favour of Kashi Nath. The management 
came to an end in 1896, and the Raja was restored to his estate. In 
1897, the Raja, who had expressed his desire to benefit Mynni Bibi, 
the mother of Rajeshwari, and his infant daughter by her, caused 
Lajjadhari, the adopted son of Kashi Nath who had by this time 
died, to execute a conveyance of Badam in favour of Rajeshwari. 
The deed of conveyance bore to be in respect of a consideration of 
5,000 rupees, but in reality no money passed—Lajjadhari merely 
acted on thecommand of the Raja. (Dn the 22nd April, 1893, 
Rajeshwari, being a minor, applied through her mother as guardian 
for registration and mutation of names in respect*of the village of 
Badam. On the same day the Raja presented a petition in which 
he narrated the fact of Badam having been sold by Bhuan Lal, the 
manager, set forth that Kashi Nath had died without hawng obtain- 
ed a conveyance and that Lajjadhari his son had sold the property 
to Rajeshwari, and prayed that Rajeshwari’s petition should be grant- 
ed and her name inserted in the register, “ to whiclyour petitioner 
has no objection whatever.”  Rajeshwaris name was accordingly 
entered in the Government register as proprietrix of the village of 
Badam, 


In October 1898 Raja Bhikham died and the present Raja being 

a minor the estate came under the management of the Court of 

Wards. Sometime in 1899 Mr. Wright, the manager, turned out l 

Rajeshwari who was in possession, vía facti and without process. In 
e " 
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1991 Mr. Wright conveyed Badam to Ranee Chandra Koer, the 
surviving widow of Raja Bhikham, on the idea that it was gur pro- 
perty descending from Ranee t6 Ranee In r9oa the Ranee applied 
for mutation of names. Her application was opposed by Rajeshwari 
and was refused. In 1904 the Ranee raised a civil suit for a declara- 
tion that the property was hers. To this suit she called as defen- 
dants Rajeshwari ard the young Raja, the present defendant The 


whole facts were gone into. The Ranee had based her case on an - 


allegation that Kashi Nath was a éenamidar for her. The Subor- 
dinate Judge held that Kashi Nath was the Jenamidar of Raja 
Bhikham, and not of the Ranee, and dismissed the suit, adding an 
opiniong that Raja Bhikham himself would have been estopped from 
denying that the property belonged to Rajeshwari. On appeal the 
District Court affirmed the judgment, but did not repeat the dictum 
as to estoppel. In 1908 Rajeshwari executed a conveyance in 
favour of the present plaintiff, who in the same year raised the 
Lot suit. n i 

The defence to the suit was, after discounting irrelevant pleas, 
based on two grounds, first, a denial of Rajeshwari's title to convey 
anything £o the plaintiff ; second, a denial that Rajeshwari had con- 
veyed to the plaintiff on the allegation that she was a minor at the 
time of the“ conveyance. The learned Subordinate Judge üpheld 
both defences and dismissed the suit. The appeal -Court reversed 
and gave judgment in favour of the plaintiff. 

It will be convenient to dispose of the segond ground of defence 
first, as it depends on pure question of fact. The Subordinate 
Judge, while commenting on the unreliability of the witnesses, three 
in number, ad@uced by the defendant to prove the minority, gave 
judgment on’ the ground that the rebutting evidence was not what it 
might have been. The High Court agreeing with the criticism on 
the defendant’s witnesses, came to the conclusion that the defendant 
had not made out his allegation. Their Lordships agree with the 
High Court. The onus to prove minority is on the defendant who 
asserts it. He beings no reliable evidence to prove this assertion. 


This defect in his proof cannot, their Lordships think, be cured by : 


a mere criticism of the evidence brought by,the plaintiff. It would 
further seem to their Lordships that the evidence tendered by the 
. brother is not open to any obvious objection. But it is enough to 
say that the matter being left in doubt the defendant fails to prove 
his assertion. l M 

The sole question then is whether there was a title in Rajesh- 
wari. Formal title by progress there was not, Both €ourts find 
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that. the sale b$ auction, though it gave a right to the purchaser to 
get a title, did.not give him an actual title. Admittedly Kashi 
Nath never got the actual title, tg which as purchaser he was 
entitled. The plaintiff in the Ceurt below attempted to prove that 
Kashi Nath was a true purchaser for value. In this he failed, and 
both Courts are agreed as to this. He was only trustee for the 
Raja Bhikham. The argument in the lower Court then turned 
mostly on the effect of the judgments of 1ges and 1906 in the suit 
by the Ranee. The plaintiff urged that as between Raja Bhikham 
and the defendant, who were both co-defendants to the Ranee's 
suit, these judgments formed a zes judicata to the effect that the 
property belonged to Rajeshwari. In deciding—rightly—that this 
was not so, the learned Subordinate Judge overlooked the fact that, 
though the dictum of the Subordinate Judge in the Ranee's suit 
that Raja Bhikham was in a question with Rajeshwari estopped 
from denying that the property was hers was an odtter dictum, yet 
on the emergence of the same facts as were found *in that suit, th 

question arose to be decided in this suit, it being obvious that i 

Raja Bhikham was estopped, the present Raja, his son, taking by 
gratuitous title from him, was equally estopped. But the High 
Court took up that point and decided it in favour of th& plaintiff. 
The question before their Lordships is whether thaj view was 
right. 3 
Their Lordships think that it was. In the first place, they are 
satisfied that the facts are as have ‘been stated above When, 
therefore, Lajjadhari e&ecuted the conveyance in favour of Rajesh- 
wari at the instance of Raja Bhikham, he (Raja Bhikham) was the 
true owner. - Kashi Nath was a trustee for Raja Bhikham, and 
Lajjadhari could only succeed to his father's trusteeship. Further, 
Raja Bhikham was the proprietor of the estate of which Badam was 
a part. So that if by renunciation or limitation the right of Kashi 
Nath to get a conveyance became extinct, the full right as well as 
the title was in him. In this position of affairs not only did Rajah 
Bhikham cause Lajjadhari to execute the conveyance, but when 
Rajeshwari proceeded to give effect to that conveyance by applying 
for registration he actively assisted her. By so doing he caused 
her to change her position, for by registration she became bound 
for all the State liabilities which attach to the registered holders of 
immovable property. If then Raja Bhikham had lived and 
attempted to regain the property these actings of his would, in their 
Lordships’ view, have estopped him from making the claim? He 
di? not do 8o. The present defendant is his son, and succeeded by 
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gratuitous title, and he therefore cannot do what his father would 
have been unable to do. 

Their Lordships will humbly advise His Majesty to dismiss the 
appeal with costs. EN n P 


T. L. Wikon and Co.-—Solicitors for the Appellant. 
E. Dalgado.—Solicitor for the Respondent. ' 


J. M. P, Appeal dismissed. 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
di Walmsley. 


ASIATULLA 
v. 
a SADATULLA AND ANOTHER.* 


Title, proof of-— Document, rectifi ation of —Lapse of time — Fraud or mistake. 


Title'may be established without rectification of an instrument, even though 
the time to secure a rectification of the instrument has elapsed, and that it is 
open to a party to give evidence to prove that his name bas been omitted from 
the document by fraud or mistake : Mahendra v. Jfendra 11) followed. 


Appeal by Defendant No. r. 


Suit for declhration of, plaintiffs! title and for recovery of the lands 
from the defendants who wrongfully kept them out of possession. 


The material facts appear from the judgment of 


Mullick, J.—The case of the ‘plaintiff No. 7 is that he and 
defendants Nos. 1 and 8 jointly purchased some land, the conveyance 
in respect of which was executed by the proprietors on the roth 
Chaitra, 1303 B. S., that on that day and the date of registration the 
plaintiff paid his share of the purchase money, that plaintiff’s share 


* Letters Patent Appeal No, 35 of 1915, against the decision of Mr. Justice 
Mullick, dated the 26th May, 1914, in Appeal from Appellate Decree No. 1862 
of-1911, against the decision of Babu Kailas Chunder Sen, Suhordinate Judge 
of Sylhet, dated the 18th April, tort, affirming that of Babu Nalini Nath Das 
Gupt®, Munsiff, 4th Court, at Habigunj, dated the 22nd June, 1910, 

(1) (1897) a C. W.N. 260. à 
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CIVIL in the land was% partitioned subsequently by private arrangement, 
"1917. that he collected rent from some of the tenants, but in- 1306 the 
ASIE: tenants refused to pay him rent as defendant No. I had got decrees 
AE i against them for rent. He dates his cause of action firstly from 
Adatuliga. 


Kartik, 1304, when he first discovered that through the fraud of 
Mullick, 7, defendant No. t his name had been omitted as one of the purchasers 
nn in the conveyance of the xgth Chaitra, 1303, and secondly from the 
beginning of 1306 when the refusaPof the tenants to pay him rent 
constituted a dispossesion from the land. Plaintiff No. 2 is the 
brother of plaintiff No. r. The suit was instituted on the rst 
Chaitra, 1315 B. S. and the plaintiffs ask for a declaration of title 
and possession. 





e 
The Munsiff finds that although there is not sufficient evidence 
of fraud on the part of defendants the plaintiffs did in fact purchase 
the land in suit for considerarion. He has accordingly decreed the 
suit. - The Subordinate Judge agreeing with this view has dismissed 
the appeal. The present second appeal is preferred by dg] 
No. r. 


The first ground urged is that the only relief, which the plaintiff 

. could have sought, wis a rectification of the Ka2a/a of the roth 

Chaitra, 1303 B.S. under section 31 of the Specific Relief Act a 

relief which is now barred by limitation. Now upon the findings 

this is not a case either of fraud or mutual mistake and therefore 

section 31 does not seem to me to apply. Nextitis urged that the 

facts disclosed do not gstablish that the pláintiffs have been dis- 

possessed and that a decree for rent obtaindfl against a tenant is not 

= an act dispossessing a rival proprietor. In my opinion both Courts 

have decided rightly in favour of the plaintiffs with regard to this part 

of the case. Ifa proprietor has been collecting rent from his tenants 

and is prevented from doing so because a rival proprietor has success- 

fully invoked the assistance of a. Court of justice the injured pro- 

prietor is dispossessed from his property just as effectively as if he 

had been driven out by physical force. The case might be otherwise 

if the tenants inspite of the decrees obtained by a rf¥al proprietor 

continue to pay to the original claimant, but that question does not 

4 arise here. The case is clearly one of dispossession and the suit is 

saved by the 12 years’ rule of limitation. Article 120 of the schedule 

: ~ tothe Limitation Act therefore has no.application. No:other point 
has been argued before me and the appeal is dismissed with costs. ? 


Against this decision, defendant No. 1 appealed under sections 
of the*Letters Patent, 
^ 


: / 
N . : 
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Babu Sasadhar Roy-(I) (for Babu Birendra Chandra Das) for 
the Appellant. 


Babu Hemendra Kumar Das fer the Respondents, 
The judgment of the Court was dellvered by 
Mookerjee, J.—This is an appeal under clause 15 of the 


Letters Patent froma judgment of Mr. Justice Mullick in a suit for , 


recovery of possession of land on declaration of title. The case for 
the plaintiffs is that, on the 21st March 1897, they, along with 
defendants Nos. t and 8 purchased the disputed property from the 
proprietor but that, by the fraud of the first defendant, who was 
entrustfd with the preparation and execution of the conveyance, the 
names of the plaintiffs were omitted from the document. The 
plaintiffs seek for a declaration of their title and for recovery of the 
lands from the defendants who have wrongfully kept them out of 


ossession. The, Courts below have concurrently found that the * 


allegations of the plaintiffs are well-fountfed and have decreed the 
claim. That decree has been affirmed by Mr. Justice Mullick. In 
the present appeal, this decision has been assailed as erroneous in 
law. It has been argued that the plaintiffs cannot establish their 
title till the conveyance is rectified by the insertion of their names, that 
the time to obtain rectification of the conveyance bya suit properly 
framed for the purpose has elapsed and that they cannot by a suit 
for possession on declaration of title, indirectly obtain relief to 
which their claim hag been lost by lapse o&time. In our opinion, 
there is no foundation for*this contention. 

Section 31 of the Specific Relief Act, which has been pressed 
upon our notice, no doubt entitles the plaintiffs to obtain rectifica- . 
tion of the conveyance.” But the question remains, whether it is 
not open to them to establish their title by proof that although the 
conveyance was drawn up in favour of defendants: Nos. 1 arid 8, 
they were beneficial owners under the transaction: In our opinion, 
it was open to them to establish this case by oral evidence. - This 
view is supported by the decision in Mahendra Nath Mukherjee v. 
Jogendra Nath Roy Chaudhury (1) Sir Francis Maclean C. J. 
observed in that case that title may be established without rectifica- 
tion of an instrument, even though the time to secure a rectification 
of the instrument has elapsed, and that it is open to-a party to 
give evidence to prove that his name has been omitted from the 
docwment by fraud or mistake. Mr. Justice Banerjee pointed out 


- in the same case that section 92 proviso (1) of the Indian Evidence 


(1) (1897) 2 C, W. N, 260. t. 


r - 
* 


- 
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Civi, Act is not limited in its application to suits for rectification of in- 
1917. strument, but that in suits for possession, evidence of the same 
As E character would be admissible as in suits for rectification. He 


v. futther expressed the opinion that no advantage would be gained 
Sadatulla. . if the parties were driven to a separate suit for rectification to be 
Meoherjee, J. followed by a suit for possession on the strength of the rectified 
EP uu instrument. Cf. Fife v. Clayton (1) ; Steele y.cHaddoch (2). The 
identical principle had been previously laid down by this Court in 
Mahomed Bhoy Puddumsee v, Chutterput Singh (3), on the strength 
of the decision in Mitchell v. Lapage (4) and has subsequently been 
. applied in Madhavji Bhanji v Ramnath Dadoba (5) ; Mahadeva v. 
Gopala (6) ; Rangasami v. Souri (7); Kotla v. Karevehanti (8) ; 
Karuppa v. Periathampi (9); Dagdu v. Bhana (vo) We are of 
opinion that the view taken by Mr. Justice Mullick is correct and 
that his decree must be affirmed. 





The result is that this appeal is dismissed with cbsts. ) 
A. T. M. ‘ l | Appeal dismissed, 
(1) (1807) 13 Ves. 540. (2) (1855) ro Exch. 643. 


(3), (1893) I. L. R. 20 Cale. 854. 44) (1816) Holt. 253 1 17 R. R. 633. | 
(5) (1906) I. L, K. 30 Bom. 457. (6) (1910) I. L. R. 34 Mad. $1. 
(7) (1915) 29 M. L. J. 229 ; 1. L, R. 39 Mad. 792. 


(8) (1915) 3 Mad. L. W. 551. (9) (1907) 1. L, R. 30 Mad. 397. 
M (xo) (1904) I. L. R. 28 Bom. 440. " 
: * 
$ 
* 
e 
° `‘ . 
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Before Mr. Justice Walmsley and Mr. Justicd Panton, 


AZIMUDDIN MANDAL AND OTHERS _ CIVIL, 
1918 

s : —— 

TARA SANKAR GHOSE AND OTHERS. July, 8. 


Appeal—Dismissal as agains? a party for won prosecution—Bengal Tenancy Act 
(PII of 1885), Sees. ros, 188. 
A and B, landlords, applied under section 105 of the Bengal Tenancy Act for 
settlement of fair rents and for enhancement of rent. A died after the decision 
of the lower appellate Court, leaving a major son C and a minor one D, him 
surviving as heirs. "The tenants defendants appellants caused the appeal against 
D to be dismissed for non-prosecution : $ 
Held, hat the appeal by the tenants was incompetent for want of necessary 
party. 
Bejoy Gopal v. Umesh (1); Tarip Dafadar v. Khotejannessa (2) and Baser 
Sheikh v. Fasle Karine (3) followed, 
Appeals by the Defendants. 
Application under section 105 of the Bengal Tenancy Act. 
The material facts appear from the judgment of Walmsley, J. 


Bus Mahendra Nath Roy and Banku Behari Bhaduri for the . 
Appellants. 


Babus Sarat Chunder Roy Chowdhury and Bhudeb Chandra Roy 
for the Respondents. 


The judgments of the Court were as follows : 


Walmsley, J:—These gppeals are by the tenants and they arise July, 8. 
out of proceedings undet section ros of the Bengal Tenancy Act. 
The plaintiffs were the two landlords Tara Sankar and Kali Sankar - 
After the decision of the lower appellate Court, Kali Sankar died 
leaving two sons Asutosh a major and Sudhansu a minor. The 
appellants applied to have the heirs of Kali Sankar substituted and 
caused a notice to be issued to Asutosh calling upon him to show 
cause why he should not be appointed guardian of his minor brother, 
Asutosh did not appear. Orders were then passed by the Court that 
the Deputy Registrar should be appointed guardian of Sudhansu. 

*Appeals from Appellate Decrees Nos. 1849, 1852-3, 1855.6, 1858-9, 1861, 
1863-8, 1870-3, 1876, 1878, 1888 and 1895 of 1913, against the decision of Babu 
Annada Cheran Sen, Special Subordinate Judge of Bogra, dated the goth 
September, 1912, modifying that of Moulvi Abdul Aziz, Settlement Officer at 

^ Bogra, dated the 22nd November, 1911. 
(1) e1901) 6 C. W. N. 196. (2) (1906) 10 C. W. N, 981. ii 


(3) (1914) 19 C, W. N. 290, . un 
& - " 


* 


202. 


CIVIL. 
1918. 
d 

Azimuddin ." 
D. 
- Tara Sankar, 


Walmsiey, Js 
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Defendants failed to pay the costs of the Deputy Registrar with the 
result that on r2th June, 1918, a Bench of this Court ordered that 
the appeals should stand dismissed as against the minor at the risk 
of the appellants. The only respogdents, therefore, now before the 
Court are Tara Sankar one of the original plaintiffs and Asutosh, 
one of the two sons of the second plaintiff 


A preliminary objection is taken on behalf of the respondents that 
in the absence of Sudhansu the appeals cannot proceed on the ground 
that all the parties necessary for the determination of the case are not 
before the Court. It is pointed out that the case arose out of an appli- ' 
cation made under section 105 of the Bengal Tenancy Act for settle- 
ment of fair rents and for enhancement and that such an application 
must under section 188 be made by all the landlords ; but thé result 
of what has happeried in the course of the present appeals is that one 
of the landlords is now absent. Reference is made to the case of 


: Bejoy Gopal v. Umesh (1) where a somewhat similar situation arose. 


+ 


The Judges there held ‘' The decree was a joint decree in favour o 

all the plaintiffs, and if the defendant desired to question the correct- 
ness of that decree, he was bound to bring before the Court all the 
parties affected by that decree ;” and the appeal was dismissed as he 
had not done so. Another case is Zarit Dafadar a. '"KAotejan- 
nessa (2). A third case is Baser Sheikh v. Fasle Karim (3). It is 
urged on behalf of the tenants that between the case in 6 Calcutta 
Weekly Notes (1) and that in 19 Calcutta Weekly Notes (3) the new 
Civil Procedure Code came into force; and the difference between 
order XXII, rule 4 of thf new Code and section 368 of the old Code 
is emphasized. Under the law as it now stands the words “as against 
the deceased defendant "—have been added after the words “ the 
suit shall abate," It is also pointed out that in the case in 19 Calcutta 
Weekly Notes, (3) the Judges proceeded verymuch, on the ground that 
two of the plaintiffs being omitted from the appeal they would be 
able to execute the decree in its entirety. That is one of the reasons 
given. But the learned Judges also referred to the cases in 6 Calcutta 
Weekly Notes (1) and ro Calcutta Weekly Notes (3) which I have 
just mentioned and it appears to methat those earlier cases proceeded 
not on the words of section 368 but on the general principle that 


all the parties necessary for the disposal of the case must be brought 
before the Court. 


1 think, therefore, that the preliminary objection must be sustain- ^ 


(1) (1901) 6 C. W, N. 196. (2) (1906) 10 C, W. N. 981.6 
e (3) (1914) 19 C. W. N. ago. 
+ 
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ed and the appeals preferred by the tenants be e dismissed with costs— 
one gold mohur in each'case. 


The learned vakil on behalf of the landlords inmates that he 
withdraws the cross-objections filed in connection' with these appeals. 
We make no order as to costs in the cross-objections. 


. Panton, Jl agree. ; 
A. T. M. - Appeals dismissed, 


. ——— MÀ HÀ + 


e 
Before Mr. Justice Fletcher and Mr. Justice Panton. 


CHOWDHURY JADAVENDRA NANDAN DAS. 
S MAHAPATRA 


em a 


9. 
GAJENDRA NARAIN DAS MAHAPATRA AND oTHERS*x, 
Commissioner — Report— Examination. 
It is witfiin the discretion of a Judge to yasani the report of a commissioner. 


A Court is bound to see some real ground for examining a gentleman who 
had undertaken the duty: of the commissioner. It has a discretion in such 
matter to permit or refuse a party to examine the commissioner. 


Appeal by Defendant No. 3. 


Suit for possession after declaration of tifle. 


t 


The material facts appear from the judgment of Fletcher, J. 
Babu Gunada Charan Sen for the Appellant. 


Babus Mahindra Nath Ray and Saroda Charai? Maity for the 
Respondents. 


The judgments of the. Court were as fellows: 


. Fletcher, J.—This is an appeal by the defendant No. 3 against 
the decision of tite learned Additional District Judge of Midnapore, 
dated the 7th June 1916, affirming the decision of the Officiating 
Subordinate Judge of the same place. The suit was brought for 
possession of a portion of a Khal on declaration of title. Three 


* Appeal from Appellate Decree No. 173 of 1917, against the decree of 
C. H. Moseley Esq., Additional District Judge of Mymensingh, dated the 7th 
june 916, affirming that of Babu Bhupal Chandra Ganguly, Subordinate Judge, 

3rd Court, of Mymensingh, dated the 25th January, 31915. ° 


|, 
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CIVIL. 
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Nanya. 


Azimuddin 
v, 5 
Tara Sankar. 
Walmsley, J. 
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points have been raised in this appeal against the judgment of the 
learned Additional District Judge. The first point raised is as 
regards limitation. It is said that the learned Judge for the finding 
he arrived at on the question of limitation relied on evidence which ` 
was inadmissible under the terms of the Indian Evidence Act. 
There are two answers to that. The first answer is that the learned 
Judge was invited by the parties to give his decision on the evidence 
on the record and, in'the grounds of appeal, no question was raised 
with reference to the two documents objectedgto. The learned Judge 
might not unreasonably suppose that no grounds of appeal having 
been taken against the admissibility of those two documents he was 
entitled to refer to them. The second answer is this: certainly, 
the first document, namely, the judgment in the criminal case was 
admissible and the second document, namely, the plaint ‘vas not 
used by the learned Judge for the purpose of acting on the so- 
called admission contained therein but was used for the purpose 
of the learned Judge discovering what the suit dismissed was about. 
In those circumstances, the learned Judge was *bviously entitl 

to satisfy himself as to what the suit the judgment in which was 
given in evidence was about, for, the suit having been dismissed 
for default, the learned Judge unless he read the pleadings was 

absolutely in the dark as to what the case was about. $ i 

The next point is that the learned Judge refused to permit a 
case of res judicata to be gone into. The grounds on which he 
refused that are these. This case was on appeal before the learned 
District Judge on a formeroccasion. The present appellant obtained 
from the District Judge & remand and that remand was granted on 
the grouuds stated in the learned District. Judge’s judgment. And, 
amongst those grounds, the learned judge held that, the decision in 
the former boundary suit was not to be treated as res judicata be- 
tween the parties.’ If the present appellant was not satisfied with 
that order, he could have appealed against that. He having taken 
the remand on the conditions mentioned by the learndü Judge in 
his judgment, he must be taken to have accepted the condition laid 
down by the learned Judge that the decision in the former boundary 
suit was not to be treated as res judicata between the parties. 

The third point is one that has no substance in it. It is said 
that there ought to be a fresh local enquiry, the learned Judge 
having refused to accept the report of the commissioner. That was 
a matter clearly within the discretion of the learned Judge and it is 
‘not shown that he wrongly exercised that discretion. Then the 
appellant states that he wished to examine the commissioner® but 


e 
ad 


- 
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he was not.allowed to doso. In a matter like this, the Court is 
bound to see that there is some real ground for examining the 
gentleman-who had undertaken the duty of the commissioner and 
that it is not for the purpose of annoying him or for some frivolous 
purpose. The learned Judge obviously has a discretion in a matter 
of this naturee as to whether he should permit or refuse a party to 
examine the commissioner. It has not been shown to us that the. 
learned Judge improperly exercised the discretion that the law 
vested in him in decliming to allow the appellant at the stage he 
applied to examine the commissioner. 

The present appeal fails and must be dismissed with costs. 

Panton, J.—1 agree. 


A. T. My . J | Appeal dismissed 
Mah. | 
Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachtroft. : 
i PROSUNNO KUMAR BAIDYA 
2. 


RAM CHANDRA DE AND ANOTHZER.* 
Abpeal —' Judgment—Letters Patent, Cl. (r5) —Deducdtion of time—Review 
pending—Limitation At (IK of 1908), See, 5, 
e 
The term * judgment’ in clause 15 of tha Letters Patent means “* decree or 
order " and consequently an order of dismissal of an appeal without investiga- 
tion of the merits yay be a judgment: Doucet? v. Wise (1)3 Upendra v. 
Bindeshri (2) qnd Xrishen Doyal v. Irskad Ali (3) referred to. . 


An appellant is not entitled as a matter of right to a deduction of the period 
during which an application for review remaimed pending in the Court below. 
Ile has to Seek extension of time under section 5 of the Limitation Act. 
Gobinda v. Shiba Das (a) referred to, 


Appeal by Defendant No. I. ; 
The anoal contention appears from the following judgment. 


* Letters Patent Appeal No. 65 of 1916, against the decision of Mr, Justice 
Newbould, dated the 21st March, 1916, in Appeal from Appellate Decree 
No 2545 of 1913, against the decision of Babu Rajani Kanta Chatterjee, Sub- 
ordinate Judge, 1st Court, of Chittagong, dated the 7th October, 1912, affirming 
that of Babu Rajani Kumar Ghose, Munsiff, and Court, at Patiya, dated the 
8th July, 19tr. 

.(1) (1867) 2 Ind; Jur. N. S. 280 (296). (2) (1915) 22 C. L. T. 452. 


(3f (1915) 22 C. L, J. 525. (4) (1906).I, L. R. 33 Calc, 1323. 
k e 


* 
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Newbould, J.—This appeal admittedly was filed after the 
period of limitation had expired. The appellant filed a petition 
supported by an affidavit asking that the appeal might be registered 
and it was ordered that it should as registered, subject to objection 
at the hearing. 

The facts of the case so far as they are necessary for dealing 
With the point now raised are as follows:—The appeal against which 
this second appeal was preferred was disposed of on the 7th October, 
1912 On the next day 8th October, 1912, an*application was made 
for review of that judgment. That application was dismissed on 
the rath April, 1913. The present appeal was filed in this Court 


On the oth July, 1913; but the application for registering the appeal» 


after time was not made til the qth August, 1913. The ¿earned 
pleader for the respondent has conceded for the sake of argument 
that the appellant is not to blame for the delay that took place 
between the 8th October, 1912 and the rath April, 1913 in dispos- 
ing of the application for review. His contention is that the appel, 
lant ought not to be allowed to proceed with this appeal because hel 
has given no explanation for the delay of the period between the 
disposal of the review application and the filing of this appeal. In 
my opinion, this contention must be allowed. The facts of this case 
are similar to those of the case of Gobinda Lal Das v. Shiba Das 
Chatterjee (1). In that case, the question was whether an appeal 
filed after time on account of the delay in the hearing of an applica- 
tion for review should be admitted. The two learned Judges who 
heard the Rule (Rampini and Mookerjee, J].)- differed, the former 
holding that the filing of an application fer review was no sufficient 
ground for extending the time for filing an appeal and Mookerjee, J., 
on the other hand, holding that the Rule should beemade absolute 
and time for filing the appeal extended “as the grounds*upon which 
the review was asked were prima fade proper and reasonable and the 
appeal to this Court was presented with due promptitude, as speedily 
as might be, after the disposal of the application for review of judg- 
ment.” In that case, the application for review was rejected on the 
24th November, the petition for leave to file the appeal was drawn 
up on the 27th November and presented to this Court on the 3oth 
November which was the next day for hearing applications. On 
behalf of the appellant, it is contended that the time occupied by 
the application for review should be ignored and the appellant 
should be allowed the ordinary ninety days from the date when that 
matter was decided. This contention finds considerable support 


(y) (1906) L L, R, 33 Cale, 1323. 
e 
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froma decision of the Punjab Chief Court in Keram Buksh v. CIVIL. 
Daulat Ram (1). That decision was considered in the judgment of 1917. 
Mookerjee, J. to which I have already referred at p. 1330. In Nom 
discussing this and other decisions, he remarked :—'' Upon a review v, 

of these authorities, it is clear that there has been some d fference of Bum 
judicial opinion as to the manner in which the discretion of the Newbould, J. 


Court in extending the period prescribed for an appeal should be 
exercised. The earlier Full Bench cases in this Court lay down 
that as an ordinary rule allowance should be made for the period 
during which an application for review is pending and the later cases 
lay stress on the condition that such application-for review must be 
bona fide anda proper one presented and carried on with due 
diligente and that the appeal itself is presented without unreason- 
able delay after the rejection of the application for review." In the 
present case, in the absence of any explanation of the delay between 
the 12th April and the oth July, 1913, I cannot say that this appeal 
«Was presented without unreasonable delay after the rejection of thee 
application for review. I must, therefore, refuse to exercise’-in the 
appellant’s favour the discretionary power given to me by section 5 
of the Limitation Act. THe petition of appeal is, therefore, rejected 
with costs, one gold mohur. . 


Against this decision, defendant No. 1 appealed under clause 15 
of the Letters Patent. 


-Babu Mohini Mohan Chuckerbutty for the Appellant, $ 
Babu Chunder Sekhar Sen for the Respondents. 
The judgment of the €ourt was delivered by 


Mookerjee, J.—This is an appeal under clause 15 of the Mark, 14. 
Letters Patent'from a judgment of Mr. Justice Newbould. The IS 
appeal was "dismissed by him under section 3 of the Indian Limita- 
tion Act on the ground that it had heen preferred after the period 
of limitation prescribed therefor and that sufficient ground "had not 
been made out for extension of time under section 5. 


A preliminary objection has been taken that the appeal is in- 
competent as the decree made by Mr. Justice Newbould is not a 
“ judgment ” within the meaning of clause 15 of the Letters Patent, 
In support of this view reliance has been placed upon the decision 
in Gobinda Lal Das v. Shiba Das Chatterjee (2). On behalf of the 
appellant that case has been distinguished on the ground that there 
the Court had to deal with an application for registration of the 


e 
(1) (1888) 23 P. R, 478. - (2) (1906) I. L, R. 33 Calc. 1323. 
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CIVIL, appeal after expiry of the period of limitation and that the effect of 
1917. the order was that the appeal was never registered, while in this 
nM case the appeal was registered and was dismissed subsequently under 
v. section 3 of the Indian Limitation Act. We need not decide whether 
Ram. 


this distinction is or is not substantial; but we obsarve that the 

Mookerjee, J, decision in Godinda v. Shiba Das (1) has been criticized and distin- 

Tem guished in the case of Mathura Sundari Dassi v. Haran Chandra 

Skaka (2) It may also be pointed out thats repeatedly ruled by 

this Court, [Dowcet? v. Wise (3) ; Upendra v. Bindeshri (4) ; Krisen 

Doyal v. Irshad Ali (5),| the term “ judgment" in clause 15 of the 

Letters Patent means “decree or order,” and that consequently an 

order of dismissal of an appeal without investigation of the merits 

may bea “judgment.” In the present case, however, it is not 

necessary 'for us to enter upon a discussion of this question, be- 

cause, the appeal, if competent, must fail on the merits. The applica* 

tion for review was no doubt presented to the lower Court with due 

"diligence on the 8th October, 1912, that is on the*day following the, 

disposal of the appeal in that Court. The application for review 

was dismissed on the rath April, 1913, but the appeal to this Court 

was not presented till the oth July, 1913, and no application was 

. made under section 5 of the Indian Limitation Act till*the 5th 

August, rg13. No explanation has been offered for this delay. The 

decision in Gobinda Lal Das v. Shiba Das Chatterjee (1) shows that 

the appellant is not entitled as a matter of right to a deduction of 

the period during which the application for review remained pending 

in the Court below. Heshas to seek extension of time under sec- 

tion s5 of the Indian Limitation Act, in other words, to satisfy this 

Court that he had sufficient cause for not preferring the appeal 

within the prescribed period. He is consequently under „an obliga- 

tion to explain satisfactorily why he did not come to this Court till 

the gth July, 1913, and further why he did not apply for extension 

of time till the 4th August, 1913. This he has completely? failed to 

do. The appeal was obViously barred by limitation and there was 
thus no ground whatever established for extension of kime. 

The result is that the decree made by Mr. Justice Newbould is 

affirmed and this appeal dismissed with costs. 


A. T. M, Appeal dismissed, 


, (1) (1906) I. L. R. 33 Calc, 1323. 
(a) (1915) I. L. R. 43 Cale, 857 3 23 C. La J. 443. 
(3) (1867) 2 Jnd. Jur, N, S. 280 (296). 
(4) (1915) a2 C. L, J. 452. {5) (1915) 22 C, L, J. 525. 
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CIVIL RULE, 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Mr. Justice . 


‘Walmsley. 


e TARAK DAS MOITRA 
ED. 
KING-EMPEROR.* 
e - 


Criminal Procedure Code (Act V of 1898), Sec. ¢76—Penal Code (Act XLV of 
1860), Sec. 225 B, offence under—Sending for trial before Magistrate —Preli- 
minary enguiry, where necessary. 

In a case where the Judge is trying the case and all the facts which are 
material o the charge have been brought to the notice of the learned Judge, or 
have come out during the course of the hearing, no ‘preliminary -enquiry under 
section 476 of the Code of Criminal Procedure, is necessary. But where the 
incident took place outside the Court, and as to which the learned Judge himself 
could bave no knowledge and as to which evidence must be called for, the learn- 
ad Judge has no jurisdiction to send the accused to the Magistrate without hold- 
ing a preliminary enquiry, 

When a person is charged under section 225 B of the Indian Penal Code 
before a Munsiff, the latter has no power to send the accused for trial to the 
Magistrate under section 476 of the Code of Criminal Procedure, for that offence, 


Application for revision under sections 195 and 476 of the Code 
of Criminal Procedure. 

The material facts appear from the judgment. 

Babu Manmathanath Mukherjee for the Petitioner. M 


None appeared for the Opposite Party. 
The judgments of the Court were as follows : 


Sanderson, C.J.—In this case we think the Rule should be 
mide absolute. What happened was this. It was brought to the 
knowledge of the learned Munsiff who had tried a particular case, 
No. 614 of 1915, that certain persons, one of whom was the peti- 
tioner to this Court, had endeavoured to rescue a certain person from 
the custody of the execution peon., The learned Munsiff directed 
these persons to appear before him and to show cause why they 
should not be committed for trial in the criminal Court. Then it 
came to his knowledge that a relation of his was assisting to con- 
duct the case for some of the accused. He, therefore, very properly 


* Civil Rule No, 17 of 1916, against the order of Babu Sashi Bhusan Banerjee, 
and Munsiff of Howrah, dated the 20th May, 1916, directing the trial of the 
petitioner by the Magistrate W, S, Hopkyns, Esq. - 
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felt that he ought not to adjudicate upon the case. Consequently, he 
proceeded to sehd “the aforesaid persons to the Magistrate to try 
them on the charge of snatching away Sadhan Chandra Nandy from 
the lawful custody of the said peon” He also sent “the said Sadhan 
Chandra Nandy to the Magistrateto take his trial before him for 
abetting the aforesaid persons in the commission of the offence.” 
To my mind it is clear that he purported to act under section 476 
Criminal Procedure Code. 


The question arises whether he had pow@ér so to do. In my 
Opinion he had not; first, because the section in pursuance of which 
the accused persons were charged was section 225 B of the Indian 
Penal Code. That is a section which is not mentioned in sec- 
tion 195 of the Criminal Procedure Code. Therefore for thas reason 
the learned Munsiff would not have power to send the accused for 
trial for that offence. i 


But there is another reason which to my mind is a more import- 
ant reason, and, it is this: Section 476, Crimingl Procedure Code 
says, “When any Civil, Criminal or Revenue Court is of opinion 
that there is ground for enquiring into any offence referred to in ` 
section 195 and committed before it or brought under its notice in 
the course of a judicial proceeding, such Court, after making any 
preliminary enquiry that may be necessary may send the case for 
enquiry or trial to the nearest Magistrate of the first class.” Now, 
it is quite evident in this case that the learned Munsiff made no 
preliminary enquiry whatsoever. It was reported to him that these 
persons had snatched away or endeavoured to snatch away the judg- 
ment-debtor from the custody of the peon? He did not make any 
enquiry. It is quite true, as has been pointed out by Mr. Mukherjee, 
that the words are “any preliminary enquiry that mfy be necessary,” 
and I can quite imagine that in certain cases no preliminary enquiry 
is necessary. It may be that in a case where the Judge is trying the 
case and all the facts which are material to the charge have been 
brought to the notice of the learned Judge, or have come out during 
the course of the hearing of the case, it would be mere waste of time 
and quite unnecessary to hold a preliminary enqu@ry, because the 
learned Judge is already in possession of all the material facts on 
which it is necessary for him to form the judgment. But in such 
a case as this, where the incident took place outside the Court, and 
as to which the learned Judge himself could have no knowledge and 
as to which evidence must be called for, in my judgment, unless he 
does hold such a preliminary enquiry as may be necessary to enable 
him to determine whether or not-there is any case, fit to be sent to 


e 


Vor. XXVIII] 


the Magistrate, he has no jurisdiction to send the accused under 


HIGH COURT. 


section 476 Criminal Procedure Code. i 


For these two reasons in my judgment the learned Munsiff had 


no jurisdiction. 


I think one ought to say that our décision does not necessarily 
put an end to any such proceedings as ought to be taken against the 
accused persons. A complaint may be laid before the Magistrate in 
the ordinary way in respect of this matter and the learned Magistrate 


may proceed to enquire into it in the usual course. 


In our opinion, this Rule which is obtained by the petitioner in 
this case, should be made absolute. But we think me it ought to 
be made applicable to all the accused persons. 


Walmsley, J.—I agree. 


g A. T. M. 


Rule made absolute. 


CRIMINAL REVISION. 


- Before Mr. Justice Fletcher and Mr. Justice Teunon, 


Nuisance—Order for removal—Criminal Procedure Code (Act V of 1898), Sec. 


FAKIR MULLICK AND ANOTHER 


0, 
KJNG-EMPEROR® 


133—LEnquirypnature of. 


A “Magistrate on a complaint made to the effect that public rights ina 
channel were interfered with, proceeded under section 133 of the Code of 
Criminal Procedure and came to the conclusion that the channel was a public 


channel: ° 


Held, that the Magistrate was not bound to enquire that the accused had a 


bona fide claim of right to the channel and refer the matter to the civil Court, 
e 


Application for revision under section 435 of the Code of 


‘Criminal Procedure. 


Proceedings taken under section 133 of the Code of Criminal 


Procedure. 


The material facts appear.from the judgment of Fletcher, J. 


*Qtiminal Revision No. 859 of 1916 against the order of Babu Anath Bandhu 
De, Sub-Divisional officer of Uluberia, dated the 14th August, 1916, 


* 


CIVIL 
I916, 
Nagan? 


Tarak 
v, 
King-Emperor. 
Sanderson, C. J. 


CRIMINAL. 


1916. 
— | 
August, 28, 


, @ 
#12 


CRIMINAL. 


1916, 
Nr om 
Fakir 
D, 
King-Emperor. 
August, 28, 


ism 


| 


THE CALCUTTA LAW JOURNAL. [ Vor. XXVIII. 


Babus Mangnathanath Mukherjee and Asiranjan Chatterjee for 
the Petitioners. 


Babu Atulya Charan Bose for the Opposite Party. 
The judgments of the Court were as follows : 


Fletcher J.—This is a Rule calling upon the District Magistrate 
of Howrah to show cause why the orders under sections 139(1) and 
140(1), Code of Criminal Procedure complained of in the petition 
should not be set aside or why such other order should not be 
passed in the matter as to this Court might seem fit and proper on 
grounds 1 and 2 mentioned in the petition. The proceedings with 
whigh we are concerned in this case are proceedings taken under 
section 133 Code of Criminal Procedure. The learned Qub-Divi- 
sional Magistrate of Uluberia proceeded to enquire on a complaint 
that public rights had been interfered with and he came to the con- 
clusion that the channel was, in fact, a public channel. Mr. 
Mukherjee who appears for the petitioners in this case says that, 
having regard to thé rulings of this Court, the Magistrate ought to 
have first enquired whether his clients had a dona fide claim of right 
to the channel ; and, if he found that they had, then he should have 
referred the parties to the civil Court. No doubt, ih certain deci- 
sions of this Court the rule is stated to that effect; but those words 
do not appear in the section and I think that every case must largely 
turn on the particular circumstances affecting it. No doubt, in 
normal cases that course is a wise and proper course to adopt. It 
is not convenient that a Court of this nature should adjudicate and 
settle matters which can properly be veferred to the civil Court. 
But there are other cases—cases of urgency— where that rule, 
notwithstanding the fact that it may place one of the parties in a 
less favourable position, cannot be followed ; and it seems to me 
that the present case is one of those cases where the Magistrate has 
got to choose whether he would proceed with the case and deter- 
mine it or whether serious injury would^be caused to the other party. 
] think in this case we ought not to interfere with the orders com- 
plained of, the Magistrate having determined that ghe public have a 
right to the water of the channel, as it would, if the petitioners' 
argument be assented to, seriously affect a very large portion of land 
of the persons who appeared before the learned Magistrate. 

The other point that has been made is that the learned Sub-Divi- 
sional Magistrate was guilty of a serious contempt of Court in 
ordering the Jed to be cut after an order had been made by this 
Coyrt on the 16th August last staying all further proceedings. It is 
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said that the order was communicated to the learged Magistrate by 
a mukhtar. Whether the learned Magistrate believed the state- 
ments made by the mukhtar as credible or not we do not know. 
There is no answer to the affidavit filed by the petitioners and I do 
not know whether the Magistrate ever knows of it or not. There 
seems to be no reason, if the petitioners intended to communicate 
an order of an urgent nature to the Magistrate, why an order in 
some form or other should not have been taken from this Court to 
- communicate to the Magistrate. Whether any actual rule exists or 
not as to that I do not know ; but I take it that, where the order is 


of a very urgent nature, there cannot be any difficulty in procuring - 


an order from the Court and sending it down by the party who 
obtain@the order to communicate it to the Magistrate. I do not 
think we can assume in this case that the learned Magistrate was 
deliberately acting in defiance of the order of this Court. I think 
this is a case where we ought not to interfere, having regard to the 


nature of the public right which the learned Magistrate has found* 


to exist. That being so, the Rule fails and must be discharged. 


Teunon, J.—1 agree. 
A. T. M, Rule discharged. 


APPELLATE CRIMINAL. 


Before nr William Chitty, Knight, Judge, and "i Justice 
Richardson, 


MOHESH CHANDRA CHAUDHURY AND ANOTHER 
* " vU. . 
KING-EMPEROR.* 


alse evidence, Sqpricating— Dishonest and fraudulent intention-—FPenal Cede 

(Act XLV of 1860) Secs, 192, 193. 

N, one of the appellants, was proposing to sell some property to B. A 
kobala dated 23rd May, was written out by Non a stamp paper of Rs, 5. The 
sale having fallen through, it became necessary to apply to the Collector for a 
refund of the stamp duty. N took advice with regard to this and was told that 
no refund would be made after two months. M, the other appellant, gave, him 


*eCriminal Appeals Nos, 476 and 484 of 1915, against the orders of J." H. A, 
Street Esq., Officiating Sessions Judge of Cachar, dated the 24th April, 1915, 
8 * 
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CRIMINAL, this advice and also told him that he might alter the date in the document from 
1915. 23rd May to 23rd September. This was quite unnecessary on thelr part inas- 
waar much as the period was not two months but six months, They were charged 

d M with forgery and abetment of forgery : 
King-Émperor. Held, that they were guilty of fabricating, and abetting the fabrication of, 


EEE 


false evidence under sections 192 and 193 of the Indian Penal Caie, and not of 
forgery, and abetment of forgery ; Empress v. Mir Ekrar Ali (1) referred to. 
Appeal under section 4xo of the Code of Criminal Procedure. 
The appellant in No. 476 was sentenced fo six months’ rigorous 
imprisonment under section 465, Indian Penal Code and the appel- 
lant in No. 484 to one year's rigorous imprisonment for abetment of 
forgery under sections ££§ Indian Penal Code. 
The material facts appear from the judgment. P 


Babu Manmathanath Mukherjee for the Appellant in No. 476. 


Babus Dasarathi Sanyal, Sasadhar Roy (Sr) and Govinda 
Chunder Dey Roy for the Appellant in No. 484. 


"Mr. Orr (Deputy Legal Remembrancer) and Babu Jyotish 
Chandra Hazra for the Crown. 


The judgment of the Court was as follows : 


Augusi, 19. These are two appeals by Nosha Mia and Mohesh Chandra 
Chaudhury who were convicted of forgery and abetment of 
forgery respectively, and sentenced, Nosha Mia to six months’ 
rigo rous imprisonment, and Mohesh Chandra Chaudhury to one 
year’s rigorous imprisonment. The case is a somewhat peculiar 

. one. It appears that Nosha Mia was proposing to sell some pro- 
perty to another person of the same name? A kobala was written 
out by Nosha Mia—the appellant—on a stamp paper of Rs. 5, The 
kobala was to have been executed sometime in*May, 1914, and 
bore the date 23rd May written by the appellant Noshd Mia. The 
sale having fallen through, it became necessary to apply to the 
Collector for a refund of the stamp duty. The appellant Nosha 
Mia took advice with regard to this and he was told that no refund 

í would be made after two months. The other appellant Mohesh 

Chandra Chaudhury, who is a pleader's clerk of some three years’ 
standing, gave him this advice, and also told him that he might 
alter the date in the document from 23rd May to 23rd September, 
which would bring the application for the refund within the two 
months. "This was quite unnecessary on their part inasmuch as the 
period was not two months but six months. The application for the 
refund would, therefore, have been within six months from the 


(») (1880) I, L. R, 6 Calc. 482, 
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date, 23rd May, inserted’ in the document. Upon this they were. CRIMINAL, 
charged with forgery and abetment of forgery and found guilty as 1915, 
Mar vnl, 
above stated. Yee - Mohesh 
2 $ s v. 
The question then arises what was the offence committed. There King-Emperor, 


was undoubtedly. a dishonest and fraudulent intention, for the —— 
appellants clearly intended to cheat the Government, being unaware 

that they could, in fact, obtain their object honestly, At the same 

time it may be argued with some show of ‘reason that what they 

did does not fall within the. définition of forgery contained in section 

464, Indian Penal Code. .So far as the document was an unexe- 

cuted kobala, the appellant Nosha Mia had authority to alter it as 

it was his own document, But, for the purposes of this case, the 
docume&t must be regarded rather: as an used or spoilt stamp- 

paper, on which the appellants were applying for a refund. It is, 

however, unnecessary to decide this point, as they were clearly 

guilty of fabricating, and abetting the fabrication of, false -evidence 

(sections 192, 193, Indian Penal Code) As was done in the case, e 

of Empress v. Mir Ekrar Ali (1), we convict the appellants under 

section ró3 and sections 193-109 respectively. ‘The term of im- 
prisonment already undergone by 'Nosha . Mia is, in our opinion, 
sufficient. We accordingly reduce the sentence in his” case to "the e 
period of imprisonment inis undergone, and direct that he be 

released. ME 


In the case-of Mohesh ‘Chandra a TA we: rie the 
period of imprisonment which he has already undergone (i.e, nearly 
two months) is sufficient imprisonment, and'ewe- accordingly: reduce 
the term of imprisonment 1n his case to that period, but we sentence 
him in addition to a fine of Rs. 50, and, i in default, one month's 
rigorous imprisonment. x l ò 
A. T. M. ©, Appeals dism id RAS reduced. 
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APPELLATE CIVIL. 


Before Mr. Justice Fletcher and Sir Syed Shamsul Huda, 
Knight, Judge. 


KEDAR NATH MONDAL AND OTHERS 
^. 
MOHESH CHANDRA KHAN AND OTHERS,* 
Limitation —Bengal Tenancy Act (VIII of 1885), Sch. ZH. Art. 3—Landlord 
favonring dispossession——Cioi!l Procedure Code (dit V of 1908) O. 8, R. a— 


Limitation not Meaded— (General plea of limitation —D:cisiom on special limi- 
tation not pleaded, 


Article 3, schedule III of the Bengal Tenancy Act has no application in a 
case where the dispossession was by a tenant under an authority conferred by 
the landlords : Basanto v, Nanda Ram (1) followed. 


Under Order 8 rule 2 of the Code of Civil Procedure, limitation should be 


e *pecially pleaded. 


# e 
When limitation has not been specially pleaded and the facts are not apparent 
on the face of the record, a Judge has no jurisdiction to go into the matter and 
enquire whether, on certain facts he found, the sult was barred. 


Where a general plea of limitation that the suit was barred under the twelve 
years’ rule, was pleaded, a Judge was not competent to decide a case on a 
special plea, that the sult was barred under article 3, schedule IIT of the Bengal 
Tenancy Act, when such latter plea was raised for the first time in the Court 
of appeal, Without raising an issue and allowing the plaintiff to adduce evi- 
dence on it, 


Appeal by the Plaingfis. ii 

Suit to recover possession. 

The material facts appear from the judgment of Bletcher, J. 

Babus Bepin Behary Ghose (1T) and Bankim Chandta Mukerjee 
for the Appellants. ) 

Dr. Jadu Nath Kanjilal for the Respondents. e 

The judgments of the Court were as follows : 

Fletcher, J.— This is an appeal by the plainjiffs against the 


decision of the learned Subordinate Tudge of Burdwan, dated the 
and, September, 1916, reversing the decision of the Munsiff of 


* Appeal from Appellate Decree No. 2630 of 1916, against the decree ‘of 
Babu Bhagabati Charan Kunda, Subordinate Judge of Burdwan, dated the and 
September, 1916, reversing that of Babu Nani Gopal Mukerjee, Munsiff of 
Asansole, dated the 30th June, 1915. 


(1) (1913) 18 C. L. J, 86. 
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. Asansol. The plaintiffs brought the suit to recqyer possession of 
certain lands alleging that they were entitled to the same as per- 
manent tenants. The case set up was that the property originally 
belonged to one Dharmadas Khan, that, on his death, it went to his 
widow who died in February or March, 1913, and that, on her death, 
the present plfintiffs who were the reversioners became entitled to 
it The defendants Nos, ro and 11 filed a written statement in 
which they alleged that neither Dharmadas Khan nor his widow 
Bamasundari nor the ®plaintiffs had anything to do with the lands 
at all and that their tenants, the defendants Nos. 1 and 2, had been 
in possession thereof for many years. They also alleged in their 
written statement that, as neither the plaintiffs nor their alleged 
predecegors-in-title ever had any sort of right or possession over 
the lands in suit within twelve years, the plaintifi’s claim was barred 
by limitation. The case came to trial. No issue was settled as to 
whether the special rule of limitation mentioned in article 3 of 
schedule III to the Bengal Tenancy Act applied to the case. The 
first Court decreed the suit. The lower appellate Court has dis- 
missed the plaintiffs’ suit on the ground that the defendants Nos. 10 
and 11 had dispossessed Bama Sundari more than two years prior 
to the institution of the suit and that, therefore, the plaintiffs’ suit is 
barred by limitation under the provisions of Art. 3 of schedule III 
of the Bengal Tenancy Act. Personally, I have very much doubt 
whether, on the facts found, the judgment of the lower appellate 
Court can stand because the suit was really brought against the 
defendants Nos. 1 to g who were in possession of the property to 
recover possession. It was the ordinary case against the persons 
actually in possession to recover possession. The landlords, the 
defendants Nos. so and 11 were wholly unnecessary parties to the 
suit and, in that view, if the dispossession had been by the tenants 
who dispossessed under an authority conferred by the landlords, 
I am inclined to think that it would come within Sir Lawrence 
Jenkin's observations in the case of Basanto Kumari v. Nanda Kam 
Kaibarto Dass (1), and, if that is so, the real contest is not between 
the landlords ande the tenants but between the plaintiffs and the 
defendants who are in actual possession of the lands. However 
that may be, this case ought never to have been permitted to be 
gone into at all. The case set up by the defendants was that 
Dharmadas or the plaintiffs had never been in possession and that 
was the case they elected to go to trial. It is quite clear that having 
set up, such a case they could not possibly with any chance of 
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* 


Fletcher, ^ 


[usate 


THE CALCUTTA LAW JOURNAL: : [Vor. xxviii. 


success set up afi absolutely contradictory case that, although these 


people had never been in possession, they were dispossessed by the 


defendants acting as landlords, so that the case would be barred 
under the provisions of Art. 3, of Schedule III of the Bengal 
Tenancy Act. As a matter of fact, the present Civil Procedure 
Code, Order VIII, rule’ 2, requires that the case of limitation, 
should be specially pleaded." In the present instance, that case 
not having been specially pleaded ‘and, the facts not being 
apparent on the face of the record, the Judge had no jurisdiction 
to go into the matter and enquire whether, on certain facts that he 
had found, the suit was: barred. Moreover, not only was the special 
plea of limitation not pleaded but the plea of limitation pleaded 


was the general plea of limitation that the suit was barr@d under- 


the twelve yeais’ rule. That being so, the learned Judge of the 
lower appellate Court cannot by arriving at certain conclusions 
of fact deprive the plaintiffs of the right to have this’ issue properly 
tried, namely, to have an issue framed and evidence adduced in 
support of the plaintiffs’ case and also to have the defendants’ 
evidence in support of their case, I think that the plaintiffs must 
have been taken by surprise, this question having been raised 
in the lower appellate Court for the first time. If the defendants 
had intended to rely on this question, an issue ought to have been 
settled in the first Court and evidence adduced in support of that 
view, In my opinion, we ought to set aside this finding that the 
plaintiffs’ suit is barred under Art 3 of Schedule III of the Bengal 
Tenancy Act. On the other issues, apart ffom that finding, it is 
quite clear on the findings made by the fearned Judge of the lower 
appellate Court that the plaintiffs are entitled to recover possession 
of the lands sued for. I think we ought to set aSide the judgment 
and decree passed by the learned Judge of the lower appellate Court , 
and restore the decision of the Munsiff with costs both in this Court 


and i in the lower appellate Court, e l 
Shamsul Huda, J.—I agree. Ro 
ATM, ; e Appeal allowed. 
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Before Mr. Justice Flet her and Sir Syed Shamsul Huda, Knight, 
Judge. - 
~ GIRISH CHANDRA MITRA CIVIL. 
y. E 1018” 
M Naga? 
* GIRIBALA DEBI AND OTHERS." '— April, 16, 
Limitation—Bengal Tenancy Act (VIIL of 1885), Sch. TIT, Art, 3— Dispossession 
by landlord—Decision— Right to redeem. 
A decision in a mortgage suit that a tenant has a right to redeem, does not 
extend the period of limitation under Art. 3, Sch. III of the Bengal Tenancy Act, - 
,Abpeal by the Plaintiff. - 
Suit to recover- possession on the ground that the plaintiff was 
a tenant. - 
The material facts appear from the judgment. 
Babus Samatul Chandra Dutt and Jyotish Chandra Sirkar for 
the Appellant. ; * 
Babus Biraj Mohan Mojumdar, Bankim Chandra Mukherjee (for 
« Babu Manmathanath Mukherjee), and Debendra Nath Mandal (for 
Babu Sarat Chunder Dey) for the Respondents. l 
The judgment of the Court was as follows : um. 


This is an appeal by the plaintiff against the decision of the 
learned District Judge of Birbhum, dated the r6th February, 1916, mn 
reversing, the dec sion of the Munsiff at Suri. The plaintiff sued 
to recover possession on the ground that he had the right as a 
tenant. The story of the,title is a complicafed one. - Amongst the 
defendants landlords are the defendants Nos, 2 and 3 and it has 
been found as g fact in this case that the defendants Nos. 2 and 3 
dispossessed the plaintiff more than two years prior to the institution 
of the suit. Therefore, the suit is barred by limitation, under Art. 
3 of schedule III to the Bengal Tenancy Act, It is said that that 
is not so because in this case the landlords’ recognized the interest 
of the plaintiff as being: a subsisting interest; and the manner in 
which it is said that the landlords recognized the interest of the plaintiff 
is this: That, in a mortgage suit by one Rajubala another of the co- 
sharer landlords, the Court recognized that the plaintiff had a right 
to redeem the property. That is not a recognition of the landlord. 


* Appeal from Appellate Decree No 1181 of 1916, against the decree of G, B, 
Mumford Esq., District Judge of Birbhim, dated the 16th February, 1916, revers- 
ing that of Babu Rebati Mohan Thakurta, Munsiff of Suri, dated the 18th 


January? I915. / . 
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Cr, You may call it a recognition of the Judge. It is not'suggested that 
1918. a recognition of the Judge extends the period of limitation under 
Girish the provisions of the Bengal Tenancy Act. The case is clearly con- 
0$. cluded by the finding of fact that the plaintif, even if he had the 
jaan right as a tenant, was out of time in bringing the present actions. 


Me The present appeal, therefore, fails and is dismissed with costs. The 
two sets of respondents who have appeared are entitled each-to a 
separate set of costs. | 

A, T. M. . Appeal dismissed. 
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ii Mr. Justice Fletcher and Sir Syed Shamsul Huda, Knight, 


Judge. 
CIVIL, . BROJO NATH SARMA . 
1918, v. 
ww 
~ March, 14. MAHESWAR GOHANI AND OTHERS.* 
. Lrase—Surrender— Document, if necessary —Surrender by operation of Law, 
d E _ In surrendering a lease no document in writing is necessary. 


-A surrender of lease to the landlord does not require any registered document, 
A settlement lease from Government operates as a surrender of a^ previous 


lease in favour of another, by operation of law. : 


Appeal by the Plaintiff, j 


~ + 


Suit for recovery of land and for mesne profits. 
The material facts appear from the judgment of Fletcher, J. 


Babu Khitish Chandra Chakravarti and Mr. N. C. Burdaloi 
for the Appellant. 


Babu Narendra Kumar Bose for the Respondents. © 
: The judgments of the Court were as follows : 


March, r4 Fletcher, J.—This is an appeal by the pfaintifgagainst the deci- 
RIT sion of the learned Subordinate Judge of the Assam Valley Districts 
reversing the decision of the Munsiff of Shibsagar. The suit was 

brought to recover land and for mesne profits. - The facts are these : 


* Appeal from Appellate Decree, No. 743 of 1916,, agalnst the decision of 
Moulvi M. Ahmed, Subordinate Judge of Assam ‘Valley Districts, dated the 23rd 
December, 1915, reversing. that of Babu Dwarka Nath ta sare of 
Sibsagar, dated the 23th April, 1914, 
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Originally, a -person named Kanakeswar‘had a periodic settlement of 
the property. He got into. difficulties and made over the land to 
three persons, namely, the plaintiff, the defendant Maheswar and 
another named Chakari. These persons then approached the Gov- 
ernment and new pattas were granted. The plaintiff now sues ‘to 
recover the land in his pottah. When the land came to be parti- 
tioned, the Sub-Deputy Collector seems to have made a mistake and 
put the defendants in possession of a portion of the land covered by 
the plaintiffs pattah amd the present suit was brought by the plaintiff 
to recover that portion of the land covered by his pottah which the 
defendants were improperly put into possession of. The learned 
Judge of the lower appellate Court dismissed the suit on the ground 
that the original pottah to Kanakeswar was an outstanding interest 
and that it had not been got over and, therefore, the defendants were 
entitled to set up the plea that the plaintiff had not got an immediate 
interest in the land entitling him to maintain a suit in ejectment. I 


do not think that that is right. In this country, it has been held, 


over and over 'again that in surrendering a lease no document in 
writing is necessary. The learned Judge seems to have assumed that 
in order to surrender a registered document was necessary. It was 
not a sale in, this case and a surrender to the landlord has been held 
over and over again in this country not to require any registered 
document. Therefore, when the parties took this new lease from 
Government, it operated as a surrender by operation of law and the 
learned Judge’s view that there was an outstanding interest cannot 
be supported. It is quite obvious in this case that success should 
be on the side of the,plaintiff. The Plaintiff offered to have.an 
enquiry as to whether he was in “possession of any portion of the 
land covered by the defendant's pottah and the defendants wisely I 
think refused to have such an enquiry. Itis quite clear that there 
had been an error made by the Sub-Deputy Collector in having 
inducted the defendants into a portion of the land covered by 
the plaintiffs pottah. "The decree of the learned Judge of the lower 
appellate Court is accordingly set aside and the decree ofthe Munsiff 
restored with cqsts both in this Court and also in the lower Courts. 


Samsul Huda, J.—I agree. 
A. T. M. Appeal allowed. 
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Before Mr. Justice Fletcher and Sir Syed Shamsul Huda, 
Knight, Judge. .. < 


CIVIL, BALIRAM KOER 


Nr m v. 


fUr A. gue SOBHA SHEIKH.* ` . 


Limitation — Limitation Act (IX of 1908), Sec, ao Sub-sec, (1) —Part payment of 
Brincibal — Endorsement not in debtor s hand— Mark. | 
If the payer affixes his mark beneath the endorsement written by a third 
person in the case of an illiterate person, that is a sufficlent handwriting to 
satisfy th: proviso to section zo sub-section ,t) of the Indian Limitation Act: 
Jamna v. Jaga Bhana (1, followed, 


Appeal by the Plaintiff, ; e 
Suit to recover money due on a bond. 
The material facts appear from the judgment of Fletcher, J. 


* Babus Joges Chandra Roy and Anilendra Nath fay Chowdhury 
for the Appellant. 


Babu Lal Mohan Ghose (for Mr. N. C. Burdaloi) for the 
Respondent. ` 


The judgments of the Court were as follows : 


Jannary, 31. Fletcher, J.—This is an appeal by the plaintiff against the deci- 
“= sion of the learned Subordinate Judge of the Assam Valley Districts, 
dated the 16th February, 1915, reversing the decision of the Munsiff 

of Mangaldai. The plaintiff brought the suit to recover a certain 

sum of money said to be due on a simple money bond, dated the 

8th February, 1908. The suit was°instituted on the 23rd January, 

1915. In order to show,that his suit was not baryed under the 

provisions of the Indian Limitation Act, the plaintiff relied upon a’ 

part payment of the principal said to have been made on the 24th 

January, rgro, and evidenced by an endorsement in writing on-the 

back of the bond. The ground on which the learned Judge decided | 

the case was that the endorsement of the fact of part payment of the 

principal on the back of the bond was not signed by tbe person mak- 

ing the payment, that is, the defendant nor did it bear his mark, he 

being illiterate. It is quite clear on the evidence that the defendant 


c) 


*Appeal from Appellate Decree No. 1076 of 1915, against the decree of 
Moulvi M. Ahmed, Subordinate Judge of Gauhati, dated the 16th February, 
1915, reversing that of J. P. Borooah, Esg., Munsiff of Mangaldai, dated the 


31st July, 1913, AN 
(7) (1903) I, L. R, a8 Bom, 263. 
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could not write and that the endorsement ' was written by another 
, man for bim. It is quite clear also that he did not make any mark 
on the back of the bond because we Have looked at the bond and the 
learned Judge was right in saying that there was no sign of any 
.mark to the endorsement. "The question what isa sufficient hand- 
writing of the person making the payment within.the meaning of the 
proviso to section 20, sub-section (1) of the Indian Limitation “Act 
has formed the subject matter of judicial decision and the latest case, 
so far as we have *been referred to, is a decision of Chief Justice 
Jenkins and Mr. Justice Aston of the Bombay High Court, [ Jamna 
v. Jaga -Bhana (1y], and the view adopted: by the learned Judges,in 
that case^was that, if the payer affixed his mark beneath the endorse- 
"ment @vritten by him in the case of an illiterate person, that was a 
sufficient handwriting ‘to. satisfy the proviso to section’ 20, sub- 
section (1) of the Indian Limitation Act. There is no Cáse that | has 
ever yet suggested that, in the absence of a mark, the clear. words 
of the section reguiring the payment and the handwriting’ to be. made 
by one and the same person are complied with. I think the learned 
-Judge of the lower appellate Court came to a correct conclusion 
when he held that, on the facts found, the fact of the payment did 
not appear in the handwriting of the defendant, In that view, the 
judgment appealed from is correct. The- présent appéal, therefore, 
fails and must be dismissed with, costs. 
Shamsul Huda, J.—I agree. ` 

A. T, M. Appeal dismissed. 
` (1) (1903) I. L. R. 28 Bom 263, . E 3 : 
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Before Sir John Woodroffe, Knight, Judge, Sir Charles Chitty, 
e. Knight, Judge and Sir Syed Shamsul Huda, 


4 = , Knights Judge. o 
SHIB GHANDRA RAT CHOWDHURY AND OTHERS 
ee ; 0 


.HARENDRA LAL RAI CHOWDHURY AND OTHERS, 4 


. Preiumption—Survey map, accuracy of —T. respasser—Constructive fosussion— 
- Res judicata—Civil Procedure Code (Act. V of 1908), Sec, 11 Representative 
Permanent tenani— Mortgagee purchasing equity of redemption. 
* Letters Patent Ap ppesis Nos. 6, 8 and L9 of 1917, against the dédision of 


Mr.ajustice Fletcher differing in opinion from Mr. Justice Smither, dated the 
3oth May 1917, in: Appeals from Original Decrees Nos. 387, 431 and 478 yd 1914. 
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There is a rebuttable presumption of accuracy in favour of a survey map. 

A trespasser cannot claim the benefit of constructive possession. For the 
purpose of section II of the Code of Civil Procedure, a permanent tenant is 
not a representative of his landlord. 

The fact that à mortgagee purchasing under his mortgage part of equity of 
redemption of A and later on the rest of A's interest from B, (the purchaser 
from A), does not make A at the time of previous suit against A, his predecessor. : 
in-interest within the meaning of section 11 of the Code of Civil Procedure. 


The four-fifths proprietor of à certain zemindari X. gurchased in execution of 
a decree for his share of the rent a defaulting tenure G in X. A tenant of a 
neighbouring zemindari Y set up title to a portion of the land thus purchased. 
The claimant’s objection heing.allowed, the purchaser sued the claimant and the 
zemindars of Y to establish his title both as landlord and as purchaser to the 
tenure G. In the course of that suit a commissioner fixed a boundary between X 
and Y, which in a subsequent investigation was found to have erroneously 
included in X lands which really formed part of Y, as part of the DORUM 
tenure G and this was confirmed by the Court : 

Held, that the decision, so far as plaintiffs four-fifths zemindari title was 
concerned, was as between the rival Zemindars, res judicata 

Appeals by Defendant No. 1 in Appeal No. 9, by Defendants 
Nos. 2 and 3 in Appeal No. 8 and by Defendant No. 4 in Appeal 
No. 6 of 1917. 

Suit to eject the defendant. 

The primary Court decreed the suit against defendants Nos. 1 to 
4. Appeals by the defendants came on for hearing before Fletcher 
and Smither JJ. who differed in opinion. The differing opinions 
were as follows : R 

Fletcher, J.— These" appeals are prefgrred by the defendants 
Nos. 1, 2, 3 and 4 against the judgment of thé learned First Sub- 
ordinate Judge of Alipore, dated the 31st of March,er914, decreeing 
the plaintiffs suit. The plaintiff brought the suit for a-declaration 
that the lands mentioned in the schedule to the plaint being the 
lands included in Khatian No. 85-1 prepared and published under 
the provisions of the Bengal Tenancy Act, appertain? to mahal 
Ushpara Towzi No. 2999 and that the plaintif is entitled to 
the entire rent of the said lands and for other relief. The 
plaintiffs title is as follows :—The plaintiff was the owner. 
of 4th of mehal Madrasa bearing the Towzi No. 145 in the 
Collectorate of the z4-perganas. The remaining $th of the said. 
mehal formerly belonged to Hari Mohan Roy and Peary Mohan 
Roy. Within such mehal there is a taraf called Ushpara and in 
that taraf there is a mouza Gangapur Bagmari. On the 26th of 
Chait 1286, B.S. one Gokulmoni Dassi executed a kabuliyft in 


4 
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respect of 1,coo bighas appertaining to the said Mouza in favour 
of Hari Mohan Roy and Peary Mohan Roy and on the and of Assar 
1287, B.S. She executed a similar Kabuliat in favour of Kaiballya 
Nath Biswas the then owner of the &th of the Estate Towzi No. 145. 


In the year 1290 a measurement was made of the land in the 
possession of Gokulmani. She was found to bein possession of 
1,8193 bighas and afresh Kabuliyat was executed by her. Then 
Peary Mohan Roy who had acquired his brother's share in the 
property sued Gokulmani for arrears of rents in respect of his share 
and obtained a decree. In execution of such decree Gokulmani’s 
tenure was brought to sale and purchased by Peary Mohan Roy. 
Ope Tasseruddi Mondal then put in a petition under section 335 
of the CBde of Civil Procedure and obtained an order for restoring 
him to possession but before that order was made Peary Mohan 
instituted a suit No. 138 of 189o against Gokulmani, Tasseruddi 
and the owners of Towzi Nos. 172 and 173 for establishment of 
his title to and confirmation of possession of the said tenure, This 
suit was decreed in the first Court. An appeal was then preferred 
to the High Court. Whilst such appeal was pending Peary Mohan 
parted with his interest in the /euwzí and the tenure to Maharaja 
Sir Jatindra Mohan Tagore the late father of defendant No. 6. 
Ultimately the judgment was upheld on appeal. 


Gokulmani had executed two mortgage deeds in favour of Ram 
Kristo Nashkar one in Bhadra 1293 and the other in Aswin 1295. 
Ram Kristo brought 34 suit on these mortgages and obtained a 
decree. In execution of this decree the mottgaged properties were 
brought to sale. Some of mortgaged properties were purchased by 
Ram Kristo Nasbkar and the remainder by Parmessar Mal. 


Parmessar Mal having failed to obtain possession of the property 
purchased by him brought two suits against Maharaja Sir Jatindra 
Mohan Taggye and others for establishment of the title and obtained 
decrees which were affirmed on appeal on the sth November 1903. 
Parmessar Mal then sold his interest to Ram Kristo Nashkar’s 
executor the defendant No.1. In 1906 and 1909 the plaintiff 
sued the Maharaja and the Defendant No.1 for arrears of rent 
but only obtained a decree for the amount admitted by defendant 
No, 1. 

In 1503 a partition was effected by the Collector between the 
plaintiff and his co-sharer ; the plaintiff became the owner of the taraf 
Ushpara, the taraf being given the towzi No. 2999, but in the 
record. of rights prepared and published under the provisions of the 
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Bengal Tenancy Act the lands mentioned in the schedule to the 


plaint were include in Khatian No. 85-1, and described `as belong- 
ing to the owners Nos. 147-1, 147-2, 172, 173 and 2999 and in the 
possession of the defendants r, 2 and 3. On this tbe plaintiff 
brought this suit for establishment of his right to the property in 
dispute as a part of his mahal Ushpara being towzi No. 2999 and 
for a declaration that he is entitled to the entire rent receivable in 
respect of the same 
adjoining mouza Tardah. On the roth of Mgrch, 1860, the‘ then 


owner of mouza Tardah granted to Tarak Nath Bose, the predecessor- . 


in-interest of the defendants 2 and 3 a lease of 300 bighas rent-free 
for the first seven years and ultimately at a rent of eight annas a 


bigha. The 300 bighas was stated in the lease to be ‘‘ East of the 


Samedgirigang ” which, it is common ground is the river Bidy£dhari. 
On the 6th of April, 1870, the predecessor-in-title of the defendant 
No 4 granted a permanent lease to one Jadab Chandra Banerjee of 
725 bighas within the boundaries mentioned therein at a rent rising 
“ultimately to nine annas a bigha , 

Gokulmani as already stated acquired the interest granted to 
Jadab Chandra Banerjee by two kobalas dated respectively the 24th 
February and the 11th July, 1879. Gokulmani mortgaged by two 
moitgages dated respectively the 31st of August, 1886, and the 25th 


. of June, 1888 both her lease-hold interest held from the predecessor 


of the plaintiff and that originally granted to Jadab Chandra Banerjee 
in favour of Ram Kristo Nashkar as mentioned before. On the rath 
of September, 1889 the suit already mentioned was brought to enforce 
these two mortgages and & decree was passeg on the 31st of Decem- 
ber, 1890 which was upheld on appeal. In execution of this decree 
the property was brought to sale, a portion of the mortgaged property 
was purchased by Ram Kristo Nashkar and the rest by, Parmessar 
Mal, Parmessar Mal being unable to obtain possession of the pro- 
perty purchased by him brought a suit against Maharaja Sir Jatindra 
Mohan Tagore to recover: possession of the same. Parnféssar Mal 
was successful in that suit. The judgment of this Court in that suit 
was delivered on the 2nd April, 1903, the Court holding that whether 
the mortgaged property was held out of tbe estates Nos. 172 and 
173 or estate No. ‘145 the mortgages to Ram Kristo Nashkar were 
valid mortgages. On the 16th of May, 1902, Maharaja Sir Jatindra 
Mohan Tagore brought a suit against the Boses to recover possession 
of a portion of the land covered by the decree in suit No. 138 of 


7 * t89o which was in their possession and on the same date the Maha- 


raja brought a similar suit to recover from the Nashkars a portion 
+ 


t 


+ 


The defendant No. 4 are the owners of the - 
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of the land covered by the same decree in excess of*the 1,8194 bighas 
in possession of the Nashkars. Both these suits were withdrawn. 

On the sth of May, r903, Parmessar Mal sold his interest to 
Doydl Nashkar executor of the will of Ram Kristo Nashkar as 
already stated, Then followed two suits | have already mentioned 
for rent by the present plaintiff against the Nashkars. These suits 
were only partially successful. Now it is obvious in the present case 
that the main point toyletermine in this appeal is what is the boun- 
dary between the mouza Gangapur Bagmari and the mouza Tardah. 
The learned Subordinate Judge came to the conclusion that as it 
had been determined in the suit No. 138 of 1890 that the river in its 
present position is the boundary between the two mouzas the matter 
is res judicata and he has therefore not considered the very careful 
report and map prepared by the commissioner in the present case. 

Of course-if the river in its present course must be taken as the 


boundary between the two mouzas then doubtless the judgment of 
Ld 


the learned Judge*is correct. 

But in my opinion the matter cannot be disposed of in so simple 
a manner. The plaintiff in suit No. 133 of 1890 was entitled to the 
equity of redemption of Gokulmani's tenure held out of estate 
No. 145; and was also entitled to. 1th of the zemindari interest. 
Even if it be assumed in favour of the plaintiff. that as against the 
Panihati zemindars that by reason of the judgment in suit No. 138 
of 1890 there is an estoppel as regards $th of the property in 
dispute the Naskars and the Boses have a distinct and separate 
interest in maintaining the record-of-righte as at present, With re- 
gard to the Naskars the present suit seeks for a declaration that 
they are liable to pay rent at the rate of ra annas a bigha for the 
whole of the land in dispute as being held under Gokulmani’s tenure 
held out of Estate No. 145. Unless it is open to them to contest 
the fact that the property is not held out of estate No. 145, then 
they will bé liable to pay rent at the rate of 12 annas a bigha as 
claimed by the plaintiff in this suit instead of the lower rate reserved 
by the lease to Jadab Chandra Banerjee of which they are the assig- 
nees. The Boses: in the event of the matter being ves judicata are 
in a worse position, for unless the property in their possession is held 
out of estates Nos. 172 and 173, they have no interest in the land 
in dispute which is the plaintiffs case. Both the Nashkars and Boses 
Have therefore a very material interest as to whether the disputed 
property lies within the limits of the estate No. 145 or within the 
limite of the estates Nos. 172 and 173 and the case cannot be dis- 
posed of as it has been by the learned Subordinate Judge by sifaply 
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, 
saying that the Nashkars and the Boses will pay their rent to the 


plaintiff instead "of Panihati zemindars. No estoppel as against the 
Nashkars can arise by reason of the judgment in suit No. 138 of 
1899, They claim under mortgages which were prior in date to the 
institution of that suit and not being represented in that suit they 
are not bound by the decision [Sita Ram v. Amir Begam (1)); as 
regards the Boses they claim under a permanent heritable lease. It 
has been argued that they were represented in suit No. 138 of 1890 
by their landlords. Whatever may be the corsect view as to common 
tenants being represented by their landlords, a tenant havigg a 
permanent and heritable right cannot I think be so represented. 
This was the view taken in the case of Seshappaya v. Venkatra- 
mana (2). It is therefore I think essential (whatever may pe the 
position of the Panihati zemindars) in order to adjudicate on the 
rights of the Nashkars and Boses to determine whether the property 
in dispute forms a portion of the plaintiffs estate of whether it 


forms a part of the estates Nos. 172 and 173. : 


The report of the commissioner in the present case and his 
map are to the effect that the plan prepared in Suit No. 138 of 
1890 is wrong. I was much struck during the argument in this 
appeal that the learned vakil for the respondent did not refer to 
the map prepared by the commissioner but attempted to support 
the judgment appealed against on the ground that the judgment 
was res judicata and in so far as it was not ses judicata it was an 
important piece of evidence and ought to be given effect to. But 
unless a case of estoppel arises it is the duty of the Court to consider 
whether the judgment in “Suit No. 138 ofei89o is correct. That 
judgment proceeded on the footing that the river was the boundary 
between the two, mouzas and that boundary was ascertained by a 
relay of the survey map. But rivers ia India frequently -alter their 
courses and we have to see whether the river shown in the earlier 
survey map is in the same position as the river shown in the map 
prepared in Suit No. 138 of:r89o. I think the commissioner in 
this case has shown that the map in Suit No. 138 of 1890 was 
incorrectly relaid. It was not suggested that the cagamissioner has 
not done his work well. He was called as a witness by the plaintiff 
and was only cross-examined as to whether the instrument he used 
was correct. The instrument he used was the property of the 
Court and there is no reason to think it was not accurate. Now at 
the time of the Revenue Survey Map which was purported to be 
relaid in Suit No 138 of r89go mouza Gangapur Bagmari US 


(1) (1886) I. L, R 8 All 324. (2) (1910) I. L. R. 33 Mad. 459., 
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bounded on the west by the river along the southern {rds of its 


western boundary. Tardah was on the other side of the river. If the , 


river has moved west since the Revenue Survey, it has left Gangapur 
Bagmari and there is land between. In the Revenue Survey the 
shape of Gangapur Bagmari is roughly 


æ 





The distance from A on the river side to B is less than half the 
distance from B to C. There has been no change in the area 
B, C, D, E. In the map prepared in Suit No. 138 of 1890 the 
distance from the river bank to B is greater than the distance from 
B to C  Thatis the'river is more than twice as far west of B than 
it was at the time of the Revenue Survey. The rivdr has therefore 
moved westwards. Further in the Revenue Survey Map starting 
from the south thé line of the river is a little east of north but in 
the map prepared in Suit No. 138 of 1890 it is west of north. Nor 
is the report of the commissioner in this suit the first occasion in 
which it has been suggested that the map in Suit No. 138 of 1890 
is inaccurate. ` 

In the rent suit No. 2 of 1906 brought by the present plaintiff a 
map (Ex. B 145) Was prepared. This map shows the river far west 
of the old boundary and the commissioner appointed in that suit 
reported that the river "as it at present exists lies far to the west of 
the wéstern boundary line as'laid down in my map according to the 
Revenue Survey Map.” : 

The commissioner in this suit reported that the area of the land 
described in Khatian No. 85-1 lying within Gangapur Bagmari was 
bighas 2,131-1-3-o gundas equivalent to local bighas 1,887-15-10-47 
4 
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CITIES gundas, an area sufficient to satisfy the 1,81934 bighas comprised 
1918. in the lease to Gokulmani by owners'of the estate No 145. 

Shib C Chandra In my opinion we ought to accept the report and map of the 

commissioner prepared in the present case and accept as the 

Harendra boundary between the two mouzas the red line ghown on the 

Fletcher, 7. commissioners map as the relay of the boundary line from the 
' — Revenue Survey Map. \ 

e Further I do not think that the decision jn Suit No. 138 of 1890 


gives rise to a case of res judicata as regards $ths of zemindari 
interest in mouza Gangapur Bagmari. The plaintiff in that suit 
sued for possession on the lease granted to Gokulmani by the owners 
of mouza Gangapur Bagmari. No doubt the issue was raised as to 
whether the property sued for was within the limits of mouza 
Gangapur Bagmari or of mouza Tardah, The title to the zamindari 
interest at the date of the grant of the lease to Gokulmant would be 
a matter in issue in that suit but when once it was determined that 
the lease to Gokulmani was a valid lease and cotered the land in 
dispute, it was wholly immaterial to inquire whether or not the 
: plaintiff in that-suit had also acquired a fractional interest in the: 
zemindari. The fact that the plaintiff had a jth share in the zemin- 
dari interest in mouza Gangapur Bagmari did not affect his claim 
. in that suit in any way. The plaintiff in that suit was bound to 
4 succeed or fail on his proving or failing to prove that Gokulmani 
had a valid lease of the property sued for. 1 think that the plaintiff 
in the present suit is not litigating under the same title as the piain 
tif in Suit No 138 0f 1890 and therefore he i is not entitled to ude 
the judgment and decree in that case as an estoppel against the 

; Panihati Babus in the present case. " 

Itis a matter for comment also that the plaintiff has never 
realised more rent than the Rs. 1,424 which is given in the com- 
promise petition before the Collector as the rent of Mouza Gangapur 
Bagmarl The learned Judge seems to think that it*is doubtful 
whether there ever was a óAeri known as Puti Babu's beri :—Puti 
appears to be a name commonly applied to a person whose proper 
name is Preonath. The 59 Kabuliyats produced by the Boses andthe 
boundaries given in the same strongly support the case of the Boses, 
The conduct of the defendants in either not appearing before the 
commissioner or appearing by representatives who were of no 
assistance is to be condemned but I am satisfied that the Boses have 
Ya in fact been in possession of the land they claim. 

The plaintiff has clearly not been in possession of thee lands 


oufside- the limits of his mouza as shown in the map of the 
4. ; 
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commissioner. His whole case as to this land rests on the judg- 


ment in suit No 138 of 1890 and in my opinion that judgment does 
not assist him in the present suit 


In the result, I^tbink we ought to set aside tbe judgment 
and decree passed by the learned Subordinate Judge and in lieu 
thereof we outht to declare that the western boundary of the 
plaintiff's mouza is the red line shown in the commissioners map 
prepared in this suit as being the relay of the western boundary 
shown in the Revenue Survey map. As to lands within that boun- 
dary in the possession of the Nashkars, the plaintiff will be entitled 
to get rent at the rate of rz annas a bigha. 


The rest of the plaintiff's claim ought to be dismissed. I think 
there ouf ht ‘to be no order as to the costs of this suit either in this 
Court or in the Court below. 


Smither, J.—The plaintiff is proprietor of Gangapur Bagmari, 
in his estate No. 2999, formerly a part of Towzi No 145. "This is 
not now questiones. He asserts that the lands in suit are his 
property as appertaining to that estate, and by adverse possession.. 


He also says that the lands are included in a tenure, called 
Gokulmoni's tenure, held under him by defendant No. 1, who is 
bound to pay rent at the rate of r2 annas per bigha. These are 
his principal assertions. 

But in the record-of-rights entries have been made showing not 
only the plaintiff, but also the proprietors of estates 147-1, 147-2, 
172 and 173, as proprietors of these lands: and defendants,Nos 2 
and 3, and not only defendant No. I, as tenants. 


Therefore the plaintiff wants a declaration that all the lands are 
included in his estate, and that detenaant No.1 is bound to pay 
` him rent for all the lands. 


These are the principal prayers. 
The plaiftiff says that the lands in suit now (plaint, paragraph». 14) 
were also in suit No. 138 of 1890 (Alipore, Subordinate Judge’s 


Court , and that it was then decided that all the lands, extending. 


to the river Bidyahari on the West, were within his estate, and that 
the proprietor of estates Nos. .72 and 173 had no title or possession 


inthem. In the thak map, Gangapur Bagmari extends westward 


to the river. 

‘In suit No. 138 1t was decided that the river was still the boun- 
dary on a relay of the thak map, and a decree was given accord- 
ingly. e 


r e 
` i | 


‘4 
931 


CIVIL. 


1918, 
mal 


Shib Chandra 
p. 
Harendra. 
Fletcher, J. 


THE “CALCUTTA LAW JOURNAL. [VOL. XXVIIL 


If the river is gtill the boundary, and has not moved away west- 
wards the plaintiff succeeds, as against the Tardah zemindars, pro- 
prietors of estates Nos. 772 and 1 93; 

In fact the relay of the thak in suit No. 138 was incorrect. The 
river then was, and still is, far west of the thak boundary of 
Gangapur Bagmari. Of the reasons for holding this, fufficient have 
been stated by my learned brother. We agree on that point, which 
is a very important point in this case. 

But I am unable to agree that the decree*in suit No. 138 has 
no effect by way of res judicata, as between the plaintiff, and the 
Tardah zemindars. 

The plaintiff in that suit was ths proprietor of the present plain- 
tifs estate, and was also proprietor of Gokulmanis genure. 
Against him, in an execution proceeding, one Tasseruddi had 
succeeded on a claim that he, Tasseruddi, held the lands under a 
tenure under the Tardah zemindars, Estates Nos, 172 and 173. 
e On this, that plaintiff sued, asserting (paragraphs r and 4 of that 
plaint) his $ths proprietary title ; and (paragraphs 2 and 5) his right 
‘to Gokulmani’s tenure. He said (paragraph 6) that Tasseruddi had 
successfully claimed, as holding under a tenure under the Tardah 
zemindars. He asserted, (paragraph 7), that ‘the land was not in 
Tardah at all, and that neither the Tardah zemindar nor Tasseruddi 
had any right in it. He said (paragraph 8) that he made the Tardah 
zemindars parties, because they had set themselves up to be pro- 
prietors of the land. He prayed for a declaration of his title and 
for other reliefs. , : : 

The Tardah zemindars contested the sit to the end, through 
a period of eight years. In their written statements, Exs. 37 and 
38, they denied that the lands were in Bagmari, ir the plaintiff's 
estate (Ex. 37, paragraph 4, Ex. 38, paragraph 3) and they asserted 
that they were in their own estate, Tardah, Nos. 172 and 173 
(Ex. 37, paragraph 6, and Ex. 38, paragraph 3). They dgnied that 
the plaintiff had possessed the land as of Bagmari (Ex. 37, para- 
graphs 5 and 7: and Ex, 38, paragraph 6). They asserted posses- 
sion through their own tenants (Ex 37, paragraph 6 ə Ex. 38, para- 
graph 4): and they asserted that by their, the defendants,’ long 
possession, and owing to the plaintiffs not having possession, any 
claim of the plaintiff was barred by limitation (Ex. 37, paragraph 5 : 
Ex 38, paragraph 5). The tenants defendants also fought the suit. 
The Tardah zemindars had granted a pattah under which the tenants 
claimed. E n 

The only issues framed were first—Is the suit barred by limitation ? 


bu 
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Second, —Do the disputed lands or any of themsappertain to Thak, iii 
No. r45 or to Taluks Nos. 172 and 173? 1918. 
. ore 
A Commissioner was deputed to relay the Thak maps He says Shik Chatidra 
in his report, Ex. 10, that his instructions were to ascertain “whether Hareidra 
,theland was in taluk No. 145, Bagmari, as claimed by the plain- AS 
: : : Smilker, 7. 
tff, or in taluk Tardah Nos. 172 and 173 of the answering TA 


defendants.” In his judgment, Ex. 49, the learned Judge, in first 
appeal in that suit, says, “the plaintiff therefore files this suit, in 
which he seeks to have it declared that the disputed plots appertain 
to mouza Gangapur Bagmari, and for establishment of zemindari 

title in 12 annas 16 gundás, f.e. $ths etc." 
The judgment states the contention of the parties, and then 
proceeds to ascertain the boundary between the two estates and 
' finds in favour of the plaintiff, relying partly on the Commissioner's 
report The finding is not very clear here, but the decree declares 

' the plaintiff's title (Ex. 52 confirming that -decree). 


Having foundethis point in favour of the plaintiff, that judgment * 
proceeds to discuss the question of possession, which was claimed; 
. through various tenants, by both zemindars. Finally, it concludes, 
"upon the whole I came to the conclusion that the plaintiff's title 
prevails and as it is shown that it is barred by limitation, Db 18 ° 
entitled to the reliefs claimed ” 


l It is to be noticed that while the finding as to title is that the 
plaintiff's title prevails, the finding as to possession is not that the 

_ plaintiff had possession within twelve years but only that it was not 
shown that he was barred, : . 


- On this there was an appeal to the High Court, which sak 
the judgment, E. 5o. 
In this" judgment, it is noticeable how well the Court, and the 
parties understood that the zemindar's interest was at stake. That AE 
was the igsue: and the judgment takes it to be almost the only , 
question for decision. It states, “the plaintiff sues for a declaration 
of his title to and confirmation of possession of two plots of land, | 
on the allegatien'that they belong to mouza Gangapur Bagmari, 
estate No. 145, of which he is the proprietor of a share of 12 annas 
. 14 gundas.” The Court then found that the question of title was 
settled by the decision of the Court of ' first appeal, but. remanded 
the case for re-hearing of the question of limitation. The first 
appellate Court then'again, Ex. 5r, decided the question of limitation 
in favour of the plaintiff, and so COEDEN its original decree, The 


decree i is Ex. 52. . : 
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There was an appeal by the Tardah zemindars to the High 
Court, Their appeal was dismissed. The decree is Ex. 54. It 
was argued before us that the zemindari title was not really in dis- 
pute but only title to the tenure of Gokulmani. That if that plain- 
tiff had succeeded as entitled to Gokulmani's tenure, he would have 
won the whole case, and so no decision as to the zemindari title 
would have been necessary. 

But the holder of the zemindari title was to get the rent, and 
had other valuable interests, whoever might beeheld to have tenancy 
right, and the tenure of Gokulmani might be held not to cover 
the land or to be good, and. yet the zemindari title might stand The 
Tardah zemindars had actually granted a pattah purporting to cover ' 
the land or some of itt and they asserted title in. themselves, as 
zemindars, to all the land: and they denied the plaintiff's title and 
tried to keep him out of possession, through tenants denying him, 
and recognizing themselves. That plaintiff had I think every 
Tight to sue for a declaration of his z2mindari title as against those 
"Tardah zemindgrs and the question was fought out, and as between 
the parties to that suit, that decision is binding. It would perhaps 
have been better if the owner of the remaining ith share of the 
zemindari had been made partiés, but their absence would not leave 
the question open as between persons who were parties. That 
plaintiff claimed interest as zemindar in ths of the land, and as. 
tenure-holder io all the land, and he got that interest declared. 
The present plaintiff is the representative of that plaintiff, in respect - 


„Of the $ths proprietary interest, and also owns the remaining ;th. 


The result is in the abSence of any subsequent change by ad- 
verse possession or other causes, that the present plaintiff, by vir- 
tue of that decision, has proprietary interest in $tle of the land 
then in suit, as against the Tardah zemindars. oe 

That land has to be located. ! ü 

I agree in accepting as correct the map and report of the’Com- 
missioner in the present case. He has relaid the map prepated in 
suit No. 138. The land then in suit includes land‘outside the 


“land covered by the Thak map. 


As to the Thak relay I would accept the blue line, as recom- 
mended by the Commissioner in paragraph 17 of his report, and not 
the red line, accepted by my learned brother. I find no reason not 
to accept the Commissioner’s view. He seems to have done his, 
work very carefully. ^ 

Therefore (as I find also that the plaintiff is dot time-barred), 
the aaa will get a declaration that he is sixteen annas _proprietor 


Vor. XXVII] HÍGH COURT. 


\ . 
of all the lands within the blue line, and is $tlfs proprietor of all 
the lands between the blue line and the orange line, vide the Com- 
missioner's map, and paragraph-18 of his report. 

As to limitation -It was argued that since the decision of Suit 
No. 138 the plaintiffs rights have been destroyed in some of the 
lands, by the adverse possession of defendants Nos. 1, 2, and 3 
and of the Tardah zemindars through them. 

But since that decision the Tardah zemindars have not realised 
rent from them. 

These defendants Nos. z, 2, and 3, have never claimed pro- 
prietary right, or any other than tenancy right, for themselves. 
They.came into the land as tenants, and have never assertedveany 
higher@right, and can now have no higher right on a plea of 
adverse possession, as against the zemindar. 

In the plaint, the plaintiff asks for a declaration that he is en- 
titled to rent at the rate of r2 annas per bigha for some land, and 


at the prevailinge rate for other land: and the lower Court has given” 


him a declaration that he will get rent at ra annas per bigha, for 
all the lands in the possession of defendants, 1, 2 and 3. This 
cannot stand. 

I agree with my learned brother in finding that the Boses are 
in possession of the part of the land called Puti Babu's Bheri. 
The lower Court has not come to clear findings as to the Boses' 
possession and has finally given directions as to what is to be done 
as to land which may hereafter be found to be in their possession. 
He has found that if they have possessione it is by permission of 
defendant No. x. This is based on the Ekrar, Ex. A (94). 

I find that the Boses have possession of the part of the land 
called Puti Babu's bheri (vide Commissioner's map and report), and 
that they held it before the existence of Gokulmani's tenure, and not 
by permission of Gokulmani. 

The ekar was executed in 1881, and it was not till 1884 that 
even on paper Gokulmani had any right under the Bagmari zemindars, 
in any land west of Andharia Khal. The ekrar recognises the 
possession of th® Boses ofland west of the Khal, Inthe kabuliyat 
of 1880, under which Gokulmani then held, her western boundary 
was the Khal. 

Puti Babu's 25ezi is west of the Khal between it and the river. 

lt was only in 1884, that Gokulmoni got a settlement purporting 
to cover land west of the Khal, extending to the river. The Boses 
had held that land from long before that: and they never gave up 
possession. Whenever occasion arose, they successfully asserted it, 
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It is to be noti¢ed that in the ekrar itself, which was ‘executed to 
provide for the work and expenses~of keeping up embankments for. 
the benefit of both parties it is admitted that the Boses were in 
possession not by permission of Gokulmani, but as having a settle 
ment of the land (jamai) #.¢, as of right. The deed provides for 
the continuance of the respective possessions of the' parties, till 
boundaries are demarcated by the landlords. There is nothing to 
indicate that the Boses ever parted with possession, nor is it pro- 
bable. When the decree-holder in suit No “138 took out delivery 
of possession, he found them there. They had not been parties to 
the suit. He brought another suit, to eject them. , When that suit 
had been pending for two years, he withdrew, having lost the, zemin- 
darı interest. That was the last attempt to disturb the Boseg and 
they are not likely to have gone out voluntarily. But the Boses have 
never claimed any right higher than a tenancy right. They must pay 
rent to the zemindar, the plaintiff. Butit cannot be decided in this 
*suit what the rent or rate of rent should be. They do not hold 
under Gokulmani's lease. 


Defendant No. 1 is in possession of the remaining dheris. Two 
of these are Andharia óAeri and Dasani óAeri. For them the 
plaintiff can get rent at Rs. 750 a year, as decided by the High 
Court, Ex. B-149 and Ex 59, until the rent is altered. 


The High Court left the question of rent open, in connection 
with the other two d#erts, Jangra and Nazir's bheri. i 


The plaintiff's zemindari title in part of these lands has been 
established and he is thefefore entitled to rent My learned brother 
and the learned Subordinate Judge have both held that this should 
be at twelve annas per bigha. It will be declared aceordingly. The 
rest of the plaintiff's claim should be dismissed. I would allow the 
Tardab zemindars and the Boses half their costs in this appeal, as 
they have succeeded in respect of a considerable part of their: ‘claims 


Owing to this difference of opinion the appeals were dismissed. 
The defendants then appealed under clause x5 of the Letters Patent. 


Babu Ram Charan Mitra for the Appellants in Appeal No. 6. 


Babus Joges Chandra Koy, Prokas Chandra Mojumdar, Ram 
Chandra Mosumdar and Nogendra Nath Ghosh for the Respondents. 


Babus Ram Chandra Mosumdar and Nogendra Nath Ghosh. for 
the Appellants in Appeal No. 8. ! 


Babus Ram Charan Mitra, Joges Chandra Roy and Prokas 
Chagdara Mosumdar for the Respondents, 


t 


à 
$ . 


l | 


Von, XXVIII] HicH cobkr. - 


Babus Mahendra Nath Ray, Manmatha Nath Mukherjee and 
Satindra Nath Mukherjee for the Appellants fn Appeal No. 9, 


Babus Ram Charan Mitra, Joges Chandra Roy, Prokas Chandra" 
Mojumdar, Ram Chandra Mosumdar and Dogma Nath Ghosh for 


the Respondents. 
C. A. V 


The judgments of the Court were as follows : 


Woodroffe, J.—The facts have been set out in the judgments 
of the learned Judges of this‘Court upon whose difference’ of opinion 
the matter has been referred to us; as also in the judgment of the 
Subordinate Judge. It is not necessary to repeat them in detail. 

The suit is by the plaintiff against six defendants. It was dis- 
missed #y the Subordinate Judge as against defendants 5 ard 6 and 
decreed against the defendants 1 to 4. On appeal to this Court the 
learned Judges differed, and, as there was therefore no judgment 

‘concurring in, varying or reversing the decree appealed from, it was 
ordered that the glecree of the Subordinate Judge be affinned and 
the cross-appeals dismissed each party paying his owa costs The 
case has therefore been referred to us for decisron under the Letters 
Patent. 

There are three appeals before us in which the defendants 
severally are appellants. In appeal 9 of 1917 the first defendant 
is appellant; in appeal 8 of 1917, the second and third defendants 

" aie appellants; and in appeal 6 of 1917 the fourth defendant is 
appellant. In each of the appeals the plaintif and the defendants 
other than the appellants are respondents ; the fifth and sixth defen- 
dants not appearing in any'of the appeals. ~ 

The plaintiff is the owner of taraf Ushpara in estate 2999 for- 
merly part of touZi 145. In Ushpara there is a mouza:called Ganga- 

pur Bagmari^ In the western portion of Bagmari there is a mokarari 
lease which was formerly held by one Gokulmani Dasi and is now 
held'by the $rst defendant. The land covered by this lease is the 
subject matter of this suit. The plaintiff says that the whole of the 
lands 1n suit are his propeity appertaining to Ushpara, 2999, and 
that he is entitled to the entire rent for the land. He brings this 
suit because in the record-of-rights entries have been 'made showing 
not only the plaintiff but also the defendant 4 (in respect of. estates 
172 and 173) and the defendants 5 and 6 (in respect of estates 147-r, 
147-2) as proprietors of the land in dispute. It also shows that not 

only defendant 1 but aleo defendants 2 and 3 are in possession as 

tenantg. These last-named defendants are tenants-of defendant 4- 

The suit „has been dismissed as against the defendants 5 and 6.gnd 
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we are no longer concerned with them. Estates 172 and 173 are 
represented by the fourth defendant. The estate is called the Tar- 
dah estate and its owners the Panihati Babus. This estate is to 
the west of that of the plaintifs. The western portion of Bagmari 
abutting it has, so far as itis in cultivation, been recovered from 
jungle. As the portion of Tardah abutting Bagmari*was also jungly 
a dispute has arisen as to the ownership of the lands. The suit 
therefore is One as between two zemindars, namely, the plaintiff and 
the Tardah proprietors represented by thé'fourth defendant, and 
the point in issue is whether the land in suit wholly belongs as alleg- 
ed to the plaintiff or whether a portion of it belongs to the pro- 
prietors represented by defendant 4. It is admitted that the portions 
of Bagmari called Dasani Bheri and Andharia‘Bheri belongato the 
plaintiff but these defendants claim as their own the JAeris known 
as Jangra and Nazir which are said to be in the possession of defend- 
ant 1 as their mokarari tenant, and Puti Babus dher which is said 
to be in the possession of their tenants, defendants 2 and 3. All the 
defendants made common cause to resist the plaintiff's claim. The 
plaintiff's title to estate 2999.is not in dispute, but whether the lands 
in suit are part of that estate. 

The Subordinate Judge decreed the suit with costs against defen- 
dants 1-4. He declared the plaintiff entitled to the disputed land 
which is included in Khatian 35-1 as part and parcel of touzi 2999 
Mehal Ushpara and awarding him possession of the same through 
his tenant the first defendant who by the purchase of the tenure 
was said in the decree to stand in the place of Gokulmani, Rent 
was awarded against him at the rate stiptilated in the lease ws, 
12 annas per bigha for all lands found in the defendant 1’s posses- 
sion as Gokulmani's tenure on measurement of 8o cfibits to a rast, 
a cubit being equal to 18 inches. He then held that if the defen- 
dants 2 and 3 be found on the same system of measurement to be 
in possession of any portion of the disputed land in excess of what 
is stated in their lease, they were ordered to pay rent to the plaintiff 
at the above rate, and the defendant 1 will get remission to that 
extent, or to the defendant 1. In coming to teis conclusion the 
learned Judge held thatthe judgment givenin a previous suit No. x38 
of 1890 instituted on the and of July of that year was res judicata. 
À main question in the present case is what is the boundary between 
Mouza Gangapur Bagmari and mouza Tardah. In that suit judg- 
ment in which has been held to be zes judicata the Court held that 
the Bidyadhari river in its present condition which is practically 
represented by the orange line in the commissioners map is the 


$ 
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boundary between the two Mouzas. In the Thakanap Gangapur 
extends westward to the Bidyadhari river. In suit r38 it was deci- 
ded that the river was still the boundary on a relay of the Thak map 
and a decree was given accordingly. If the river in its present course 
is by virtue of the previous decision or in fact the boundary between 
the two mouzds then the judgment of the Subordinate Judge is 
correct, On appeal to this Court both Fletcher, J. and Smither, |. 
held that in fact the relay ofthe Thak in suit 138 was incorrect. 


They held that the river*hen was and still is to the west of the - 


Thak boundary of Gangapur. Fletcher, J. was of opinion that the 
report and map of the Commissioner prepared in the present case 
should be accepted as also the red line shown on the Commissioner's 


map as the relay of the boundary line from the Revenue Survey map. | 


Smither, J. said he would accept the blue line as recommended 
by the Commissioner in paragraph 17 of his report. In either case 
the western boundary of Bagmari is placed well to the east of the 
present position of the Bidyadhari river the course of which (both 
the learned Judges held) has changed. The difference between the 
judgments of our learned brothers on this point is that the red line 
is further to the east of the river than the blue line with the result 
that (even apart from the question of res judicata) the plaintiff gets 
less according to Fletcher, J.’s judgment than according to that of 
Smither, J. The adoption of the blue line gives the defendant 
No. 4 some 100 bighas less than he would get by adopting the 
red line. | 

In fact the learned Government pleader who appeared for defen- 
dant 4 said he was satisfied with Fletcher. J.'s decision except as to 
Jongra Bheri. But the principal point of the difference between our 
learned brothers ion the question whether the ‘judgment in suit 138 
of 1890 was or was not res judicata and if so between what parties to 
this suit. Smither, J. agreeing with the Subordinate: Judge has held 
that it is res /ydicaa, holding also that it is as to $ths of theland the 


other 4th not being represented in that suit. Fletcher, J. was of . 


opinion that it is not ves judicata. The result according to the Sub- 
ordinate Judge is€hat the plaintiff practically gets all the land sued 
for lying to the east of the present position of the Bidyadhari river. 
According to Fletcher, J.’s judgment the red line shown in the 
Commissioner’s map being the relay of the western boundary shown 
in:the revenue map is the western boundary of the plaintiffs mouza. 
It is declared that the plaintiff is entitled to rent at the rate of 
12 annas per bigha in respect of lands within that boundary in 
the possession of defendant t and the rest of the claim is dismissed 
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By Smither, Jès judgment, the plaintiff gets a declaration that he is 
the 16 annas proprietor of all the lands in dispute east of the blue 
line and (by virtue of the previous decision) of $th of all the lands 
between the blue line and the orange line which runs close along 
the river. “The ‘area between the blue and orange line is said 
to be 1365 bighas. The plaintiff is held entitled to fent at 12 annas 
per bigha from the defendant 1 in respect of lands held by him. 


Both the learned Judges also held that the defendants 2 and 3 are 


in possession of part of the land called Putt Babu's 2Aeri “and have 
been holding it before the existence of Gokulmoni's tenure which 
the defendant : now represents. "They are ordered to pay rent to 
the zemindar the plaintiff though the rent or rate of rent is not 
decided in this suit. ` ' m 

As there was thus no majority reversing the Subordinate Judge's 
judgment it stands and is the subject of the present appeal. 

It is convenient to deal with this complicated appeal firstly as 
between the rival claimants to the zemindary title. The issue then 
is whether the lands in suit belong to the zemindary of the plaintiff 
or the Tardah ‘proprietors (defendant 4). The points on this head 
are whether there is a res-judicata by virtue ofthe decision in suit 138 
of 1890 as between the plaintiff and the defendant 4 (using that 
expression for the parties represented by him) ; whether the plaintiff's 
suit is barred: by limitation; and whether his title has been lost by 
the alleged adverse possession of defendant 4 through his tenants 
defendants 1, 2, 3. The second part of the case involves an enquiry 
whether the defendants I, 2,73 are his tenants and at what rate. It 
is only necessary to "discuss the issu@ between the plaintiff and 
defendant 1 for the former defendants 2 and 3 have come to an 
arrangement to which I next refer, Defendant IP contends, that he : 
is not bound by the decision in suit 138 to which he was admittedly 
no party and in which (he contends) he was not represented. If 
so, his learned pleader argues that itis opén to him Poth to con- 
tend that the plaintiff is not his landlord and that if he is, he holds 
his tenancy under him on the terms under which he had a lease 
from the Tardah proprietors. e 

The plaintiff and the defendants Nos. 2 and 3 agree to the follow- 
ing terms— 

(1) That the plaintiff will be entitled to get from the Baon 2 
and 3 to the-extent of the plaintiffs interest as will be determined- by 
the Court in the lands hereinafter mentioned, rent at the rate of 
8 annas only per bigha for the 16 annas as provided for i in the 
Pattah Ex. A-93, dated the 7th Chait, 1266 B.S., for the lands. -Of the 
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part of the Puti Babu’s keri shown in the Commissjoner’s map in i CIVIL. 
this case enclosed by a line indicated by the letters AAA in red ink. 1918. 
(2) That the plaintiff admits that the defendants 2 and 3 have Shib Chan dra 
got a permanent mourasi mokarari right to the said lands with all v. 
Harendra. 





the incidents of the lease, Ex. A-93, dated 7th Chait, 1266 B.S. 

(3) That each party to this compromise will bear his own costs Woedro ffe, J. 
throughout. mm 

(4) That the map prepared by the Commissioner will form a 
part of the decree. . 

Dealing with the primary issue of res judicata first, the facts 
touching suit 138 of r9oo are as follows :— e 

On the 6th April 1870, the Panihati Babus gave a permanent 
lease (Rx. B-6)to Jadab Banerjee of three plots of lands in Jongra 
Bheri of 30r, 220 and 204 bighas making in all 725 bighas ata 
full rate of 9 annas per bigha. On 3rd December, 1870, the same ” 
lessors gave another permanent lease to the same lessee of 725 
bighas in Nazir's Bheri at a full rate of 8 annas a bigha. “Then on , 
a4th February, 1879, the co-sharers of Jadab conveyed an 8 annas 
share in these lands and in another lease of 2,000 bighas covered 
by a lease (not produced) of 17th July, 1864, in Jongra Khal, 
excluding (it is said) Jongra beri, to Gokulmani Dassi: And on 
the rrth July, ! 1879, Jadab sold the other 8 annas to Gokulmani 
who thus became entitled to the whole 16 annas under the two 
leases 

On the 6th April 1880 Gokulmoni took a permanent lease | 
(Ex. 7) from the ¢ths owners of Bagmari estate 145 of two plots of 
about Goo and 400 in alPabout 1,000 bighds. The 600 bighas are 
stated to be in Dasani Bheri and the 400 in Andharia Bheri. As 
the leases from ethe Panihati Babus were of fongra and Nazirs 
Bheris it would seem that the land covered by the lease was in the 
main at least different though it is said by the learned pleader for 
defendant 7 that it is possible that in some respect there may have 
been overlapping. The ‘full rate was 12 annas per bigha which for 
iths of 1,000 bighas works out at 600 Rupees. It allowed for in- 
crease of rent ón igcreased area found on re-measurement. On the 
rsth June, 1888, a lease of the '}th interest was granted by the 
Bagmari proprietor Kaiballya Biswas. The full rent was 150 for 
the 3th interest in the 1006 bighas. The land was subsequently 
re-measured and on the 11th April, 1884, the $th Bagmari proprietor 
gave Gokulmani a fresh lease in respect of 18194 bighas (Ex. 8). 
No similar lease was granted by the ih proprietor but rent was paid 
as though such a lease had been granted. The position at this 
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point is that Gokulmoni possessed a lease-hold interest from the 
Bagmari proprietors of Andharia and Dasani éAeris and of the 
Jongra and Nazir’s Bheris from the Tardah proprietors purchased 


from Jadab Banerjee and his co-sharers Gokulmani and her 
husband then executed two mortgages of the 31st August, 1886, and 


. 26th June, 1888. These are not in the paper-book but with con- 


sent we have referred to the mortgages which are printed in paper- 
book of the Appeal 83 of 1890. We arg not concerned with the 
later mortgage which was of Rannar 2Aeri" The earlier mortgage 
alone deals with the property in dispute in this suit. It mortgaged 
lands covered by the lease of the Tardah Babus to the Banerjees 
Wis, 3520 bighas which comprised the 2000, 725 and 795 bighas 
above-mentioned. There was no mortgage of the Andhgria and 
Dasani eris. The subject of the lease from the Bagmari pro- 
Ptietors were not mortgaged. The mortgage was to Raln Krista 
Naskar predecessor of defendant r. A mortgage decree was given 
on 31st December, r89o. Four months beforg this Peary Mohan 
Roy representing ths Bagmari proprietors instituted suit 138 of 
1890. The way that suit came about was as follows :—After the 
mortgages Peary Mohan Roy in asuit for rent against Gokul- 
mani executed his decree and purchased her jote subject to 
the rights of the mortgagee, if any. Roy got possession on 
which one Tasiruddi Mollah put in a claim which was allowed 
but before he could get possession Roy brought a suit to establish 
his title being suit 138 of 1890 in respect of which the issue of 
res-judicata arises. In, that suit it was detided that the lands in 
dispute (which are those in dispute now) were in the estate of 
the present plaintiff. Subsequently Ram Krista Naskar executed . 
the mortgage decree. Five plots covered by tlle first mortgage 
were sold vfs. plot 3 (part of Jongra) and 5 (Nazir’s) to one 
Parmeswar Lal and plots 1, 2, 4 including the rest of Jongra 
Bheri was purchased by "the mortgagee Ram Krgsto Naskar. 
Parmeswar resold later to Dyal Naskar with the result that the 
tenancy title in all the plots is in the first defendant. The convey- ` 
ance Jy Parmeswar (Ex. 55) contains, it is sad, an error in so 
far as the schedule speaks of rent being payable in respect of 
Chak of 220 bighas and 795 bighas being.payable to the plaintiff 
for these were properties leased by the Tardah zemindars. This 
however is not admitted. It appears to be the fact that the 
defendant No. 1 is in possession of all the lands which Gokulmani 
held. " 
eftom the above recital of facts however it aj pears that Andharia 


* 
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and Dasani dheris covered by the lease given by the Bagmari : dli. 
proprietors were not mortgaged or sold under the mortgage decree. 1918. 
Therefore defendant r purports to show documentary title only Shib Chandra = 
as regards Jongra and Nazir’s eris and he can then only rely v. 

on his possession and that of. his predecessor since“ rrth September VENE 


1893, when exeeution was had of the mortgage decree, as regards Woodrofe, 7, 
the rest of the property. However the documents may be, the mm 
parties have always proceeded and now proceed on the assump- 
tion that the defendant er has a tenants title to the whole of 
Gokulmani’s jote whether held under the  Tardah or Bagmari 
proprietors. The plaint so deals with the matter and the learned 
pleader for the plaintiff states that he" admits that defendant y is 
the tenant of Gokulmani’s jote held under estate 145 of the Bag 
mari proprietors. 

Dealing with the question of identity of parties first, the plain- 
tiff Peary Mohan Roy in suit 138 represented (it is admitted) the 
present plaintiff as to ths, the other th not being represented œ 
and the Roy Choudhury defendants represented the Tardah 
estate now represented by defendant 4. The present defendants r, 
2, 3 were not parties to the suit 138, unless it can be said that 
defendants 2 and 3 were represented by their landlords, the Tardah 
proprietors, and that defendant xr was represented by Gokulmani 
Dassi whose properties he subsequently purchased. This point so 
far as it affects the first defendant I deal with later. 

As regards the issue there can bé no question that the same issue 
was decided in suit 138 as is in contest now. The dispute really 
ranges round the question whether the parties Were litigating under 
the same title. It is argued for the defendant 4 that they were not 
because what was ih issue was, it is said, not the zemindary title but 

-the mokarari ‘title of Gokulmani which the then plaintiff had pur- 
chased. It may be conceded that the suit might have been framed 
in this way jn a manner to make it clear that it was a matter of in- 
difference who was the zemindar and that all that in which the 
plaintiff was concerned was to establish his right to the mokurari 
under whomsoever & might be held. It may also be that if plead- 
ings are framed to call for a decision on one issue the fact that - 
others are unnecessarily introduced will not make a decision on such 
issues zes judicata. It is unnecessary to discuss this point here. It 
is enough to say that on my construction of the pleadings and issues 
in the suit the zemindary title was directly put in issue. I need not 
recapitulate the facts supporting this conclusion set out in Smither, 
].s judgment. There isan obvious reason why the zemindari title 
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was put in issue for the plaintiff was both zemindar and purchaser 
of the tenure and therefore the party entitled to the rent if he 
established both titles. He was interested to establish ‘both titles 
and in my opinion sought by his suit to do so. The Panihati 
zemindars met him on that issue and the" Court. decided it. I am 
of opinion therefore that as between the rival zemindars the plaintiff 
and defendant 4, the judgment in suit is res judicata. 

Apart from es judicata the plaintiff has sought to establish his 


tile on the facts to all lands up to the Bidyadhari river on the west ' 


or to the orange line on the mdp which closely follows it and- which 
he is willing to accept, being the boundary laid down in suit r38. 
In other words he contends that the judgment is not only res judicata 
but is correct as regards the boundary which in that suit wes relaid 
from the Survey map. In suit 138 the orange line on the map was 
found to be the western boundary and this. practically corresponds 
with the Bidyadhari river. If this be the fact it is not necessary to 
rely on res judicata. ; 
The Commissioner, however, was of ‘opinion that Mouza Bag- 
mari as shown in the map prepared in suit 138 was not a correct | 
representation of the mouza as shown on the Revenue Survey map. 
He shows the position of the Bidyadhari river according to the survey 
map. It is not now found, he says, at that place. Its present posi- 
tion is shown. He says that the different positions of the river can 
only be explained in two ways. Either the river has, since the date 
of the Revenue Survey, changed its course or it was not properly 
delineated on the Surgey map. As regards the latter supposition it | 
is to be observed that there is a rebuttable presumption of accuracy 
in favour of the Survey map. Has that presumption been rebutted? 


, Both Fletcher, J. and Smither, J. were of opinion that the river had 


moved westwards. As against this it has been argued that a case 
of alluvion and diluvion was not made, and that this is one of the 
smaller rivers in which it might not be expected. kis also said 


that a comparison of the areas shows that the survey map was in- 


correct. On the other hand it is admitted that the river is still a 
running stream and there is direct evidence in tMis case that the 
rver has shifted owing to a "drying up." "There is no evidence 
that the river has not changed its course and I am not prepared, 


therefore; to hold that the Revenue map was wrong and that fhe re- : 


laying of itin suit 138 whs correct. Ithink we should adopt the 
blue line “as the western boundary of Bagmari. The result, there- 


fore, is that, as Smither, J.-holds, the plaintiff is entitled if his eclaim 


is enot time-barred and if there has been no adverse possession to a 


- 
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declaration that he is 16 annas proprietor of all €he lands in suit CIVIL. 
within the blue line and is by virtue of res judicata as between him 1918. 
and defendant 4 the four-fifths proprietor of all the lands eo ee the Shih Che Mi 
blue line and the orange line as shown on the map attached. ` p. 
* L] * L] * * Harendra. 

I am of opinion further that the plaintiffs claim is not barred by ais 
os ee d : ; Woodroffe, 7. 
limitation or lost by adverse possession. Kia 


It is said that defendant 4 has had, adverse possession through 
his tenants. The pleading of this defendant in Para. rg of his 
written statement asserts a title by adverse possession and limita- 
tion against the plaintiff. The plaintiff put in issue his title by 
adverse possession. So also did the defendants 2 and 3, & matter 
with which we are not now concerned. But defendants r and 4 did 
not std cannot do so now. The Subordinate Judge held, as did 
‘also the” learned Judges of this Court that limitation does not arise. 
I am of the same opinion. The Subordinate Judge says as regards 
limitation and adverse possession by defendants 2 and 3:— 

** With regard to Gokulmani's chak there is nothing to show that? 
either Gokulmani or her husband ever paid rent to the Panihati 
zemindars and the rent receipts granted to Dayal Kristo by the said 
zemindars relate to mouzahs in Beotah and Tardaha. The challans 
by which Ram Kristo deposited rent to Sita Nath Dass relate to ° 
Rannar in Karidanga and Kushdanga. It is not at all likely that 
the Maharaja after having secured a decree in respect of the land 
covered by the Taluk No. 145, would allow any portion of it as 
shown in the map to be possessed by any third person. The pattah 
granted by, the Panihati Babus to Targk Nath Basu (see Exhibit 
A(93) is a jungleburi lease, in respect of certain jungle lands situat- . 
ed in taraf Tardah in village Tardah and the area was 300 bighas. 
In the Chapperbundi map Exhibit. A(233) the jungle portion to the 
west belonged to:several:estates including estates Nos. 172 and 173. 
The Mouzawari, Exhibit E, shows that in Bagmari the estate Nos. 
172 and 193 have 194 Bighas (guere acres) 4 kattas r chattak of land, 
while in Gangapur according to Rudd's Robakary there was no land 
belonging to the said estate and so at the time of Revenue Survey 
this quantity of Gand, viz., 194 Bighas (gwere acres) and odd was 
detached from Gangapur Bagmari and assigned to Tardah. Thus 
on a consideration of the evidence before me Iam of opinion that the 
defendants were never in possessien of any portion of Gangapur 
Bagmari as appertaining to Tardah' and it is not at all likely that the 
owners of the adjoining mouzahs would trespass into any portion 
of the plaintiff's zaraf in the face of the Revenue Survey map." 

This question of adverse possession was argued before this Court 
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but has not been gone into in detail in the judgments of the learned 
Judges of this Court ; except that Smither, J. holds that since the 
decision of suit 138 the Tardah zemindars have not realised rent 
from defendants 1, a and 3. Whether the matter was seriously 
argued or not the point is clear enough. There is no documentary 
evidence to show that the Panihati Babus collected rent from Jadab 
Banerjee or from Gokulmani. This was also held in the appeal in 
suit 138, In that case also the Panihati zemindars did not produce 
their account books, It is a strong point that Gokulmani who had 
a lease from the Tardah proprietors executed a kabuliat in favour 
of the plaintiff: thus indicating that she could not get possession 
from the Tardah proprietors of the lands in suit. The Dakhilas 
produced refer to lands admittedly belonging to Tardah ang to 
Beota. After attorning to the plaintiff Gokulmani's possession would 
not be adverse.. The learned pleader for the defendant 4 laid most 
Stress on possession of Puti Babu's Bheri admitting that the evidence 
ae regards the other Bheris was weak. The rent receipts granted to 
the Basu defendants by the Panihati Babus relate to 300 bighas 
only, which, it is contended, are ill-defined: and if (as I find) the title 
was in the plaintiff, the defendant as a trespasser cannot claim the 
benefit of constructive posssession. As regards the Basus themselves , 
they have never claimed any right higher than a tenancy right. 
According to the Commissioners report the defendant r did 
not appear before him on the spot and the defendants 2 and 3 did 
not appear before him at all They should have pointed out the 
lands of which they were in possession. They bave not’ identified 
the Tardah lands. But the Amin says “ A? the time of surveying 
the lands in suit no one of the defendants pointed out the portions 
which each defendant claims to be in possession of These two 
objections as regards limitation and adverse possession fail.* 

It was also contended “that there was a res judicata against the 
plaintiff. In judgment in suit 2 of 1906 the decree was by, consent 
for A & B plots (Andharia and Dasani Bheris) and the title to plots 
C & D (Jongra and Puti Babu's Bheris) was expressly left undecided. 
In the next rent suit 14 of 1909 there was no decision gn title and the 
Panihati zemindars were not parties, Rent was awarded as regards 
plots A & B which had been the subject of consent in previous suit, 
It is admitted by the plaintiff that this judgment is res judicata as 
regards the amount of rent (12 annas) payable in respect of Andharia 
and Dasani dferts. But there is no ves judicata as regards title. 

I now pass to the case of the tenants. As regards defendants 
2 and 3 as the zemindary title of the plaintiff, has- been declared 
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by the previous portions of this judgment there Will be a decree as 
against them in the terms agreed upon and previously mentioned. 
As regards defendant 1 he has contended that the former suit 
138 was not res judicata either as against defendant 4 or himself. 
The former point I have dealt with. As regards himself he was 
not a party to the former suit and being a permanent tenant he was 
not represented in the former suit by the contending landlord. But 
itis sought to bind him on the ground that Gokulmani was a party 
and he now holds her interest. But Gokulmani only represented 
the equity of redemption and did not therefore represent the mort- 
gagee's interest. The fact that subsequently this defendant pur- 
chased under his mortgage part of her interest and later on the rest 
of hee interest from Parameswar Lall will not have the effect, in my 
‘opinion, of making her at the time of suit 138 his (the first defend- 
ant's) predecessor in interest. Nor, in my opinion, have the cases, 
which hold that a mortgagee of an undivided share is bound by 
a decree in a pagtition suit to which'his mortgagor is a party, any 
bearing on the question before us. The former suit 138 was there- 
-fore not, in my opinion, ves judicata as against the defendant 1. 
What, however, 1s the effect of this finding? Defendant 1 does not 
claim any interest other than that of a tenant and it has been estab- 
lished in this case to which he is a party that the plaintiff is his 
landlord. The result is that he must pay rent to the plaintiff but 
as the former suit was not ves judicata as regards him, the rent 
and incidents of his tenancy must be détermined according as it is 
found that he is in pbssession of land covgred by the lease given 
by the Bagmari proprietors to, Gokulmani or not. It is admitted 
that as regards Dasani and Andharia Bheris he holds these lands 
of Gokulmoni "and must, therefore, pay the rent which she had to 
pay, that is 12 annas a bigha and is otherwise governed by her lease. 
But as regards Jongra and, Nazir's Bheries it is not clear what lands 
in these dAeries are covered by Gokulmani's lease from the Bagmari 
proprietor and what are covered by lands leased by.her from the 
Tardah proprietors. There must be an enquiry as to this and rent 
must be paid @# 12 annas for any lands found on enquiry to be 
covered by the lease of the Bagmari proprietors to Gokulmani, and 
as regards these lands any other incidents of her lease will apply. 
In the case of lands of Tongra and Nazirs Bheries not so covered 
and formerly held under the Tardah proprietors the incidents of 
their lease will govern and the defendant r will pay to the plaintiff 
rent for lands in Nazir's Bheri at 8 annas a bigha and 9 annas rent 
for lands in Jongra Bheri respectively. . 
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There will then be a decree to the following effect :— 

In my opinion the plaintiff has established his title as zemindar 
to the whole of the disputed lands in suit to the east of the blue 
line shown on the map and to }ths of the land between the blue and 
orange line shown on the map. In respect of the land the title to 
which is so declared the defendants 7, a and 3 are lis permanent 
mourashi mokurari tenants. The defendants 2 and 3 will pay rent 
in respect of Puti Babu's Bheri in their possession at the rate of 8 
annas per bigha and the decree so far as thef are concerned will 
be in terms of the agreement above stated. The defendant r will 
pay rent at the rate of 12 annas per bigha for the Bheri's Andharia 
and Dasani in his possession and will hold the same on the terms 
of the lease granted by the Bagmari proprietors to GokuJmanig and 
as regards Jongra and Nazir's bheries I would direct an'enquiry to 
determine the question what land in these JAeries held by the defend- 
ant 1 are comprised within the lease granted by the Bagmari pro- 


eprietors to Gokulinani Dasi and what lands, if any, were held under 


leases from the Tardah proprietors. In respect of lands in these 
Bheries found to have been comprised in the mokurari lease granted | 
by the Bagmari zemindars to Gokulmani Dassi the defendant r will 
pay rent to the plaintiff at the rate of 12 annas per bigha and will 
hold such lands on the terms of the lease last mentioned ; and in 
respect of lands in these Bheries notso found but formerly held 
under the Tardah zemindars the defendant No. 1 will pay ‘rent to. 
the plaintiff at the rate of 8 annas for lands in Nazirs Bheri and 9 
annas for lands in Jongra Bheri respectively and shall hold the 
lands under the terms of the lease granfed by these zemindars. 
Thus the rent payable (whether under the lease from the Tardah 
proprietors or under Gokulmani's lease) is 16 annas to the plaintiff 
in respect of all land to the east of the blue line and ónly $ths in 
respect of land between the blue and the orange line. The plaintiff's 
suit beyond what is above declared is dismissed. i 

In the appeal of defendants 2 and 3 each party will, as agreed, 
bear his own costs throughout, As regards the appeal of the defend- 
ants 1 and 4 each party will bear the cost of this appeal and of pre- 
vious hearing as each party bas been to some extent successful in 
their claims. "The costs of the further enquiry here directed will 
be disposed of on such enquiry by the Judge before whom it is held. 

Chitty, J.—1 agree. 

Shamsul Huda, J.—I agree. 
A. T. M. Suit decreed ; Decree vgried. 
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Before Mr. Justice Fletcher and Sir Syed Shamsul Huda, 
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JAFARUDDIN SAHA AND ANOTHER CIVIL. 
ED 004 Eo 
; "^ April, 12, 
KUMAR JAMINI BULLAV SEN AND OTHERS.” — 
Occupancy right —Service tenure—Jaigir land. 
A right of occupancy cannot be acquired in a land held under a service N 
tenure. 
i 
Appeal by the- defendants 
Suiffor ejectment. ü X ' 
The material facts appear from the judgment. 
Dr. Sarat Chunder Basak and Babu Hemendra Chunder Sen >: N 


(for Babu Jitendra Nath Roy) for the Appellants. . 

Babu Rupendra Kumar Mitter for the Respondents. ; 

The judgments of the Court were as follows :— 

Fletcher, J.—This appeal must be dismissed. The finding is 2 NERA 
that the defendants’ held under a jaigirdar who held his jaigir asa 
Kotali Jaigir. It is quite. clear on the authorities in this Court f 
cited in Mr. Sen’s valuable work on the Bengal Tenancy Act at 

page 70, that a right of occupancy cannot be acquired i in a land. 
held under a service tenure. The reasons are quite obvious; and, 
in the present case, whenethis jaigir was surrendered or given up— 
. whatever word yoù-like to use, the” zeminder was entitled to have 
the land that was given to the Kotwal for the purpose of perform- 
ing his duty, returned to him in the same condition as. was given 
to the Kotwal apart from the rights of any other person. The 
complaint in this case is that the legrned Judge has not determined 
the incidents ‘of this particular jaigir. There isa very good reason 
for that and! that is the course that the case took before the 
learned Judge. The defendants: were not alleging that there were - 
particular Sada in this jaigir under which the tenants would 
obtain a right of occupancy by custom but they were setting up the 
case that this property 'was not within the limits of thej Jaigir at all. 


* Aspel from Appellate Decree No. 1089 of 1916, acsi: the diee of 
Babu Bepin Chandra Chatterjee, Subordinate Judge -of Dinajpur, dated the 
7th February; 1916, affirming that of Babu Surja Kanta Sen, Munsiff, rst 
Court of Dinajpur, dated the goth November, 1914. e 
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Therefore, this pbint was not determined in the lower appellate Court.. 
* The appeal fails and is dismissed with costs. 


Shamsul Huda J.—1 agree. 
A. T. M, Appeal dismissed. 


* 
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Before Mr. Justice Walmsley and Ms. Justice Panton. 


f SRIMATI ISHANI DASI AND ANOTHER gu 
7. 
PONE CHANDRA RAKSHIT AND OTHERS, 


Sale— Mortgage — Uncl dealing with married niece? froperty— Uncle and not 
Anusband managing the property—De facto guardian — Necestity. 


Two brothers À and B borrowed certain amount from C to pay off debts due 
to various Creditors: they mortgaged all their property in this deed. In the 
following year A died, leaving two minor daughters, ashis heirs. They are minor 
plaintiffs appellants in the present appeal, No part of the debt on the mortgage 
having been paid off, B executed two £a? kadalas in favour of C, By the kat 
Aabalasthe principal of the original mortgdge was satisfied; A kistbandi 
was also executed for the unpaid interest that had accrued. The &isibandi stipu- 
lated for compound interest at the rate of Re, 1-8 as. per cent. per mensem and 
under its terms the credito was to remain in possession until the sums mention- 


ed were paid to him and to pay the rent due fo the landlord from the usufruct 


and to take the balance as interest. A year after, B executed three conveyances, 
selling about 13 bighas of land to the defendants. With «he purchase money’ 
B paid off the sums due under the kaf kabalas and the kisfbapndi bond. The 
plaintiffs appellants were living with B when the conveyances were executed 
B also managed the property. The plaintiffs’ husbands never asserted any claim 


to the management of the property : i e 


Held, that B as de facto güardian of the minor’s property conveyed their interest 
by kabalas and the sales were binding on the minors. 


Huncomanpersand Panday v. Mussumat Babooce Mun¥aj Kooonwaree (1) and 
Krishna v. Ratan Ram (2) followed. 


* Appeals from Appellate Decrees Nos. 1499, 2151 and 2152 of 1916, against 
the decision of Babu Biraja Charan Mitra, Subordinate Judge of Burdwan, dated 
the 6th May, 1916, confirming that of Babu Banamali Sen, Munsiff of Burdwan, 
dated the 6th April, 1915. 


(1) (1856) 6 M. I. A. 393 (423). "ow l " 
* (2) (1915) 23 C. L. J. 432 1 20 C. W, N. 645 (647). 
* * 
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Appeal by the Plaintiffs. 8 

Suit for a declaration that the conveyances executed by their 
uncle did not affect their interest and for recovery of possession of 
their share. 

The mateyial facts and arguments appear from the judgment of 
Walmsley, J. 


Babus Ram Chandra Masumdar and Gauranga Nath Banerjee 
(for Babu Probodh CRandra Ghose) for the Appellants. 


Babus Bepin Behary Ghose (£1) and Narendra Nath Chowdhury 
for the Respondents. 


4 a 


C. A, V. 

«ghe judgments of the Court were as follows: 

Walmsley, J. The facts of the case from which these appeals 
arise are as follows : Two brothers, Kartik Rakshit and Gonesh 
Rakshit, borrowed Rs. 500 on mortgage from the wife of one Asakrit, 
Chandra Chowdhuri in Chaitra 1313 B. S. in order to pay off debts 
due to various creditors : they mortgaged all their property in this 
deed. In the following year Kartik died, leaving two daughters 
who are still minors, and are the plaintiffs. In Sraban 1317 B. S. 
no part of the debt on the mortgage had been paid off and Gonesh 
entered into a fresh arrangement : he executed two Za; kabalas in 
favour of the same lady, one for Rs. roo and covering two bighas 
of land, and another for Rs. 4oo in respect of seven bighas and a 
quarter and a kistibandi bond for the sum of Rs. 256. By the Aa 
&abalas the principal ofethe original mortg&ge was satisfied, and the 
&istibandt bond was for the unpaid interest that had accrued. Under 
the terms of the 4at kabalas the creditor was to remain in possession 
until the sums mentioned were paid to her, and from the usufruct 
she was to pay the rent due to the landlord, and to take the balance 
as interest. Under the &is£ibandi bond Gonesh was to pay Rs. 64 
per annum from 1318 to 1321. In 1318 and 1319 Gonesh executed 
three conveyances, selling three bighas for Rs. 150 to the contesting 
defendants in suit No. 97 on Jaist 13th, 1318, nine bighas and a 
quarter for Rs. $oo to the contesting defendants in suit No, 69, and 
one katta and a quarter for Rs. x19 to the contesting defendants in 
suit No. 98 on Chaitra 8th, 1319. With the purchase money he 
paid off the sums due under the kal hadalas and the kistibandi 
bond. 


His nieces were married in 1316 and 1317 and they have 
brought three suits through their husbands for a. declaration that the 
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CIVIL. conveyances exeouted by Gonesh did not affect their eight annas 
1918. interest, and for recovering possession of their share as successors in 
1 ice interest of the deceased Kartik. 
shani Dasi " mM : 
v, The Courts below have agreed in dismissing the suits and the 
Genes. plaintiffs have appealed. 
Walmsley, J. 


In the first Gourt it was urged that the transactions were fraudu- 
lent, but that contention has been given up. The points that have 
been put forward in this Court are as follows :— 


(1) Gonesh did not purport to convey more than his own right, 
title and interest, and therefore the conveyances could not affect the 
plaintiff’s interests. l 


(2) If it be held that the plaintiffs were bound by the debt 
contracted by their father Kartik, and if Gonesh paid the whole, 
he might recover from the plaintiffs their share in the amount paid 
to the creditor, but that is a very different thing from selling the 
, Plaintiffs’ share without authority. 


(3) Evenif Gonesh purported to act as guardian of his minor 
nieces, and in that capacity to sell their share, it must be shown that 
he did so under the stress of necessity, and it is not enough to show 
that the transactions were for the benefit of the minors. 


On the first point the learned Subordinate Judge says “if the 
documents are liberally construed, it would appear clear that Gonesh 
sold the 16 annas interest of himself and his minor nieces for pay-« 
ing off the ijmali debts of himself and their father Kartik,” All the 
conveyances speak of the joint debt which Had to be paid.off if the 
property was to be saved, and except in one of them there is no 
suggestion that Gonesh was trying to discharge the debt at the 
expense of his own share only. The exception is Exhibit H, the 
conveyance to Harimani Dasi, in which the interest sold is ‘my 
share’ in the homestead. It is conceded that this conveyance did 
not affect the minor, but here I refer to it only as showing that the 
other conveyances were framed differently. I think the view taken 
by the lower appellate Court is correct. 

The second point need not be discussed. Gorfesh might have 
followed another course, but that will not matter if the Courts below 
are right in holding that he was acting under the force of necessity. 

The third point is the one on which most stress was laid. It was 
found by the first Court, and it is not disputed now that the plaintiffs 
were living with Gonesh when the conveyances were executed, and 
it is conceded that he was managing the property. The plaintiffs’ 
husbands were their natural guardians but there is no reason to- 


“ 
e. 
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suppose that they had ever.asserted any claim to tlfe management of 
the property. It seems to me clear that Gonesh was de Jacto guardian 
of the minors’ property, and it must have been as such that he pur- 
ported to convey their interest by the Aada/as. The question then 
becomes whether under the circumstances he was legally entitled to 
make the ,salés. It appears from the record that the original mort- 
gage covered six kattas of lakhiraj basêu with the buildings, four 
kattas of rent paying dastw, and over twenty-four bighas of jamai 
land. In four years thé interest had reached the sum of Rs. 256 
and not an anna had been paid. If Gonesh had allowed the mort- 
gage to run on, in a few years the whole of the family property would 
have been swallowed up. His first step, the at kabalas and the 
Atstibagai bond, was obviously a wise one. After that there was no 
urgency about the land transferred under the kal Aadalas, but no 
payment had been made under the Ass#téandi bond. It is urged 
that this bond made no provision for the whole sum becoming pay- 
able on one default : the wording is rather ambiguous, but I think 
that stipulation is in the bond, and in any case there was a provision 
for compound interest at the rate of one rupee eight annas per 
centum per mensem. Under the bond the ancestral property and 
dwelling house were given as security. Looking at these facts it 
seems to me that the position of Gonesh was little less than desperate, 
and that the course he took was that of a prudent administrator. It 
is said however that though the sales may have been beneficial to 
the minors, they were not compelled by necessity, and theréfore the 
plaintifs are not botnd by them. This gharp distinction between 
the effect of benefit and the effect of necessity is not warranted by 
the authorities. In Zwnoomanpersaud Panday’s case (1), their Lord- 
ships of the Privy Council say “It (fe, the power of a manager for 
an infant heir to charge an estate not his own) can only be exercised 
rightly in a case of need or for the benefit of the estate ......... The 
actual pressure on the estate, the danger to be averted, or the benefit 
to be conferred upon it, in the. particular instance, is the thing to be 
regarded." Mr. Mayne in his book speaks of the minor being bound 
“if under the cireumstances the step taken was necessary, proper 07 
prudent.” Reference may also be made to Sir Ernest Trevelyan's 
remarks on p. 154 of his book, The Law Relating to Minors (IVth 
Edition) and to the decision of a Bench of this Court, Krishna v. 
Ratan Ram (2). Applying the principles laid down by these autho- 
rities -1 think the question can be determimed in the present instance 


(1) 5856) 6 M. I. A. 393 (423). 
(2) (1915) 23 C. L» J. 432 ; a0 C, W, N, 645 (647). 
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by asking what Would have been the probable result if Gonesh had 
not taken the steps which he did take. In my opinion the answer 
must be that the whole property would have been endangered, at 
any rate that bigger sacrifices would have become inevitable. That 
being so, I think the Courts below were HE, in di that the 


: sales were binding on the minors. 2 E 


With regard to the sale to Harimani Dasi, the learned Munsiff. 


points out that the plaintiffs have 24 out of the 4 kattas, so they are 
not entitled to ask for any part of the 1$ kattas, This is correct. 


The appeals are dismissed with costs. 


A, T, M, 2% Appeals dissuissed. 


E 
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Before Mr. Justice Teunon and Mr. Justice Richardson. 

SRIMATI KAMINI SUNDARI CHOWDHURANI AND OTKERS 
^ 7 g. 7 

ABDUL HABIN MOULVI AND OTHERS, 


Suit, maintainability’ of—Bengal Tenancy Act (VIII of 1885), Sec. 105, suit 
under — Suit, withdrawal eh effect of — Rent, non-payment of—Limitation 


f 


dct (LX of 1908) Sti. A Art. £30. . 
e 
An application made under section 105 of the Bengal Tenancy Act bnt with- 
drawn is to be treated as onc never made. i o 


Hence, although an application under section 105 was pfeviously withdrawn, 
without liberty to make a fresh application, a subsequent suit under the same 


' section is maintainable : CAeoddttti v. Tulsi Singh (1) followed. 


N 1 


The mere non-payment of rent for a certain period does not bar a landlord's 
right to have the rent assessed and to recover rent from his tenant, Article 130, 
schedule I of the Limitation Act applies after the tenure is found to be rent-free, 


Appeal by the Plaintiffs. 5 


Suit for assessment of rent on a certain tenure, 
The material facts appear from the judgment. 


* Appeal from Appellate Decree No. 433 of 1913, against the decision of 
Babu Syama Charan Banerjee, Subordinate Judge of Backergunge, dated the 
16th September, 1912, affirming that of. Babu. Birendra Chandra Sen Gupta, 
Munsiff of Patuakhali, dated the 21st September, 1911. 


(1) (1912) 1, L, R, 40 Calc, 428. 


+7 ! d 
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' Babus Dwarka Nath Chuckerbutty, Gunada er Sen T 
Nakuleswar Mukerjee for the Appellants. 


Babus Biraj Mohan Majumdar and Sarat Chandra Dutt for 
the Respondents. | 

“The judgment of the Court was as follows: 

This app&al arises out of a suit brought for assessment of 
rent on a certain tenure which is spoken of as a nim-howla. The 
Court of first appeal dismissed the suit on two grounds, namely, that 
the suit was barred by reason of the provisions of section rog 
of the Bengal Tenancy Act, and secondly thatit was barred by 
the rule of limitation to be found in article 130 of the schedule 
to the Indian Limitation Act. 

sten ppears that in respect of the area within which this nim- 
howla lies a Record-of-Rights was prepared under the provisions of 
Chapter X of the Bengal Tenancy Act and was finally published on 
the 18th May, 1906. In that Record of Rights this tenure was 
entered as one inerespect of which at the moment no rent was paid* 
but as one liable to pay rent. Thereupon the plaintiffs Nos. 1 and 
2 who are co-sharer landlords of the howla brought a suit under the 
provisions of Section ro6 of the Act. In that suit they prayed to 
have it declared that the entry in the Record-of-Rights was incorrect 
and that as a matter of fact the rent annually payable in respect of 
the nim-howla was a sum of 13 rupees odd. That suit was dismiss- 
ed and dismissed in effect on the ground that the other co-sharer 
landlords were not made parties thereto The Subordinate Judge 
has held that the institution of that suit bygreasonof section 109 bars 
the entertainment of the present suit in the civil Courts. We are 
unable to agree with him in this opinion as it seems to us that the 

subject matter of the suit under section 106 and the subject matter 
— of the present suit are entirely different, The first suit was brought 
in order to have it. declared that the rent annually payable was a 
eertain swm. That suit having failed the plaintiffs bring their 
“present suit in order that fair rent should be assessed upon the hold- 
ing. That is a matter different from the subject matter of the 
present guit,  * 
. Reference has next been made to an application which was made 
under section 105 for assessment of fair rent on this nim-howla, 
That application it appears was withdrawn. We are of opinion that 
that also does not bar the present suit, as we think agreeing with the 
view taken in the case, Cheodditti v. Tulsi Singh (x), that an applica- 
tion made but withdrawn is to be treated as one never made, 

(1) (1912) I, L. R. 40 Calc. 428. 
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* The next quegtion is whether the suit is barred by limitation. In 


the Court of first instance that issue was raised, but at the trial, was 
abandoned. The mere non-payment of rent for a certain period 
does not bar the landlord’s right to have the rent assessed and to 
recover rent from his tenant. We are of opinion that unless and 
until this tenure is found to be a rent-free tenure article. 130 of the 
Limitation Act can have no application. 

Having taken the view he did on these .two points the Subor- 
dinate Judge did not enter into the merits af the case. Differing 
from him on the issue in bar, we set aside his decree and remand 
the appeal to him in order that it may now be tried and disposed of 
on the merits. Costs of this appeal will be costs in the case. 


A. T. M, Appeal allowed : Case remggiled. 





Before Mr. Justice Richardson and Mr. Justice Beacheroft. 
REBATI MOHAN DAS AND ANOTHER \ 
/ v. 
NADIABASHI DEY AND ANOTHER.* 


Res judicata— Wortgage suit-—-Plaintif objecting purchaser to be made party— 
Purchaser, if can redeem. a 


A, the father of defendant No. 1, in execution of ‘a money decree obtained 
by him against the mortgagor, purchased the property and subsequently obtained 
possession, The plaintiff afterwards brought a suit upon his mortgage against 
the heirs of the mortgagor. To that suit he did not make the father of defen. 
dant No. x a party. A therefore applied by a petition to be joined as a party 
defendant. The plaintiff opposed the application which was rejected by the 
Court. The mortgage suit proceeded and in the result the plaintiff obtained 


' & mortgage decree in the usual form and in execution purchasedethe property 


himself. He obtained symbolical possession from Court. The plaintiff then 
instituted a suit for ejectment : 


Held, that the defendants were not debarred from setting up a right of 
redemption ; Vilakan? v. Suresh (1) distinguished. j 


Appeal by defendants Nos. 1 and 2. 


* Appeal from Appellate Decree No. 585 of 1915, against the decree of 
F. W. Ward Esq., District Judge of Camilla, dated the 16th December,. 1914, 
affirming that of Babu Abinash Chunder Ghosh Hazra, Additional Munai 
of Comilla, dated the rgth September, 1913, 

(1) (1885) I. L. R. 12 Calc. 414. . 

š ; 
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Suit for ejectment. 


The material facts appear from the judgment of Richardson, J. 


Dr. Sarat Chunder Basak and Babu Bepin Chunder Bose for 
the Appellant. 


Babus Joges Chunder Roy and SasadAar Roy for the Respon- 
dents. 


The judgments of the Court were as follows : ' 


Richardson, J.—This second appeal is preferred by defen- 
dants Nos. r and a in a suit for recovery of possession of certain 
land. At the date of the suit the defendant No. 2 was a tenant of 
defendant No. 1, We are informed that there is reason to believe 
thatelendant No. 2 has since purchased the right of defendant 
No. 1. As to the facts found, it appears that on the 31st March 
1895, one Jamaraddi mortgaged the property in suit with other 


properties to the plaintiffs. The property in suit is a rayati hold- 


Ing. . 


On the 6th May 1896, Hara Chandra Das the father of defen- 


` dant No. 1 in execution of a money decree obtained by him against 


the mortgagor purchased the property, and subsequently in the 
same year obtained actual possession from the Court. 


In 1907 the plaintiff brought a suit upon the mortgage of 1895 
against the heirs of the mortgagor and others. To that suit he 
did noi make the father of defendant No. 1a party. Accordingly 
on the 29th May 1907 Hara Chandra Das applied by a petition 
to be joined as a party defendant. The plaintiff opposed the appli- 
cation which was rejected by the Court. The mortgage suit 
proceeded and i the result the plaintiffs obtained a mortgage decree 
in the usualform and in execution purchased the property them- 
selves on the gth September 1908. On the end March 1909 the 
plaintiffs obtained symbolical possession from Court, "Their sub- 
sequent efforts totobtain actual possession led to a criminal proceed- 
ing under section 145 Criminal Procedure Code which was decided 
on the 24th Febryary 1909 in favour of defendant No. 1. The 
plaintiffs then instituted the present suit on the 18th June 1912. 
At this stage of the suit all that is claimed by the defendants 
appellants is that the plaintiffs’ title to eject them from the disputed 
land is subject to their right to redeem the plaintiffs—a right which 
the Courts below have by their decrees concurrently refused to re- 
cognise. In denying any right to redeem in the defendants appel- 
Jants'the Courts below have acted on two grounds. The first ground 


e 


257 


CIVIL. 


1918, 
amy 
Rebati 


v. 
Nadiabashi, 


January, a4. 


o 


4 
e 


458 
CIVIL. 
1918. 
ome 
Reba 
v. 
Nadiabashl. 


Richardson, J. 


Lud 


N 


E -è 
THE CALCUTTA LAW JOURNAL. [Vor. XXVIII. 
e 


‘ ^ 
appears to be tat they were under the impression that the defen- 
dants did not claim the right to redeem in this suit ánd were un- 


- willing to redeem. The second ground which is the more substan 


tial ground is that the defendants, if they ever had any right to 
redeem, are. precluded from exercising that right by reason of the 
application which Hara'Chandra Das made in the thortgage suit 
of 1895. I will deal first with the second of these two grounds. _ 
The petition which Hara Chandra Das presented to the Court 
in that suit has not been produced by either -8f the parties to the 
present suit, But we have, the order of the Court on the petition 
passed on the 3oth May 1907. The order begins in this way: 
“I have heard the pleader for the plaintiff and the pleader for the 
person who prays to be added as a defendant The plaigajjffs’ 
pleader objects to the third party being joined as a defendant.” 
Then it goes on to say “The plaintiffs sue on a mortgage of a 
raiyati land. The third person who seeks to be made a defendant says 
*he purchased the land at a money sale and got himself registered 
in the sherista of the landlord. He claims the land on the strength 
of such recognition also."' The order concludes with these words :— 
"T do not think I should be justified in adding this person as a 
defendant against the Will of the plaintiff, particularly when he 
claims -a title which may be pleaded as defeating the plaintiff's right 
of mortgage." Now upon the terms of that order it is clear that 
Hara Chandra Das’s application to be made a party was rejected at 
the instance of the mortgagee plaintiffs The grounds on which 
the Munsiff based his order are not very clear. It may be that 
Hara Chandra Das’ indeed set up a title ‘which was paramount to 
‘the mortgage'title of the plaintiffs. His plea may have been of 
the same nature as the'plea which was put forwafd by the puc- 
chaser of a part of the mortgaged property in the casé of Radha 
Kanta Chakravartt v. Ramananda Skaka, (1) If that was 
the plea of, Hara Chandra Das it is possible that if he had 
been made a party’ and the plea had been tried, it would 
have provéd unsuccessful in the event as it did in the case cited. 
But, apart from that plea, it is not at all clear that Hara Chandra 


Das did not also set up the case on which the defendant No.1. 


now relies. The pleadings in the present suit, lend some support 

to the view that Hara Chandra Das also put forward the conten- 

tion that the plaintiffs’ mortgage was ‘not a donajide transaction. 

If therefore Hara Chandra Das had been permitted at his ‘own 

instance to become a party defendant in the suit, he might eave 
"(3p (1912) LL, R. 39 Cale, 5135 15 C. L. J. 369. A 


— 
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‘ e 
filed a written statement putting forward both*defences to the 
plaintiffs claim As a matter of fact however, he was not made a 
party, he had no opportunity of filing a written statement .or of 
stating his case in & formal way. In that state of things, in my 
opinion, the Courts below were wrong in holding on the authority 
of such cases as JVilakant Banerji v. Suresh Chandra Mullick (1) 
and Joggeswar Dutt v. Bhuban Mohan Mitra (2) that the 
defendant appellants are precluded in the present suit from assert- 
ing any right to redeem. In the case of Nilakant Banerji v. 
Suresh Chandra Mullick (1) which was decided by the Privy Council 
the defendant who claimed the right to redeem had been made a 
party to the mortgagee’s suit. In that suit he had set up the para- 
mong title which he claimed and he had said nothing about his 
right to redeem. Having been 'a party to the suit and the suit 
having been dismissed as against him on the ground that as he 
claimed a paramount title he was not a proper party to the suit it 
was held that in the subsequent suit brought by the mortgagee for 
possession of the properry, it was too late for him then to set up 
a new title under which he would have the right of redemption. 
The present case is almost the converse ofthat case. Hara Chandra 
Das was not permitted to become a party to the mortgage suit ; 
and, as I have said, he had no opportunity in that suit to put for- 
ward the case that even if he failed to establish a paramount title he 
had at least a right which would entitle him to redeem the 
plaintiffs. In my opinion, therefore, the Courts below are wrong 
in their conclusion that in the present suit the defendant appellants 
are debarred from setting tup a right of redemption. 

Coming next to. the first ground I find it somewhat difficult to 
reconcile the stat&8ments in the judgment of the Courts below that the 
appellant clkims no right to redeem with the fact that this question 
is discussed in both the Courts in connection with issues Nos, 2 
and g framed by the first Court. As regards the lower appellate 
Court, it appears that the right to redeem was expressly asserted 
and insisted upon in paragraph 4 of the grounds of appeal filed 
in that Court. Asto the plaintiffs’ pleadings paras 6 and 8 of the 
plaint embodied an admission of the right of the defendants to 
redeem should they be able to prove that the decree under which 
Hara Chandra Das obtained possession was not a decree founded 
upon a collusive transaction. In para 6 of the plaint the plaintiffs 
say: “Particularly, even if the defendant No. 1 or his predecessor 

(1) (1885) I L.R 12 Calc. 414. 

(2) (1906) I. L. R. 33 Cale 4235; 3 C. L. J. 205. s 
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Hara Chandra Was had any decree, still the plaintiffs’ mortgage 


being preferential, they had no right to retain the land of the 
schedule in their possession: without redeeming the same.” In 
para 8 the plaintiffs say again:—''If it is held that defendant 
No. 1 has any right to redeem any mortgage, then he may. be given 
the opportunity to pay what is justly due tothe plaintifs on account 
of their mortgage; and if that opportunity be not availed, then a 
decree for possession may be awarded to the plaintiffs.” Each 
party was, as usual, disputing the validity of the transaction under 
which the other claimed title. The plaintiffs said that Hara Chandra 
Das’s money decree was based in a collusive deed without con- 
sideration, The defendants impugned.the mortgage of the plain- 
tifs on very much the same ground. What the Courts below have 
found is that both the transactions were donafide and real transac- 
tions. It would seem to follow from the admissions in paras 6 
and 8 of the plaint that the plaintiffs’ right to eject the defendants 


emust be subject to the defendants’ right to redeem the plaintiffs. 


There is nothing, so far as I can see, in what happened in the 
previous suit or in the conduct'of the present suit by the defendants 
to debar them from this right of redemption to which on the facts 
found they are clearly entitled. In that view, in my opinion, the 
decree of the Court below must be modified and the nm of the 
defendants to redeem the plaintiffs declared. 

The result therefore is that this appeal is allowed, the right of 
the defendants appellants to redeem the plaintiffs in respect of the 


property in dispute is declared and the case yemitted to the Court 


of first instance for that Court to take theeproper accounts, deter- 
mine the amount which the defendants should pay the plaintiffs 
for the purpose and make a decree accordingly. «The appellants 
are entitled to the costs of this appeal. We make no order as to 
the costs in the Courts below. The costs of the further enquiry 
as to accounts now directed. will be in the discretion of the Court 
of first instance. 


Let the record be sent down as soon as possible. 
Beacheroft, J.—1 agree. l e l 
à, T. M. | | Appeal allowed ; case remanded. 
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CRIMINAL REVISION: 


Before Sir Charles Chitty, Knight, Judge, and Mr. Justice’ - 
Richardson. l 


-ASLAM MEA alias KALA MEA AND ANOTHER 
9 à 
! v. 
THE KING-EMPEROR.* 
Criminal Procedure Code Act F of 1898), Sec. 345—Compounding offences— 

Petition of compromise, fied at a late stage, if to be accepted, 

Under section 345 of the Code of Criminal Procedure a case may be com- 
pounded at any time before the sentence is pronounced ; and thus a petition of 
compromise filed by the parties when the judgment was actually beirg written 
shoul d be accepted. ' 

Criminal Revision, P 

The case for the. prosecution was that the complainant and his 
son were assaulted by the two accused, a dispute having arisen be- 
tween them about rescuing a cattle seized by the complainant's son 
while damaging his crops. .The trying Magistrate found both the 
accused guilty under section 323, Indian Penal Code, and sentenced 
each of them to pay a fine of Rs. 5 or in default to undergo simple 


imprisonment for/a week. 


` It appears that after a considerable portion of the judgment 


was written, both parties filed a petition of 'compromise, which the 
Court did not accept. | 


On appeal the PANA District Magistrête upheld the conviction 
and sentence, 

Against thateorder the petitioners moved the High Court.and 
obtained the Rule. 

Babu Santosh Kumar-Bose for the petitioners. 

The judgment of the Court was as follows : 

In this case the opposite party, on whom the Rule was also 
served, does not appear to show cause. In his explanation the 
Magistrate, before whom the case was tried states that he does not 
think that the compromise petition could be accepted at such a 
late stage, when the judgment was actually being written, but a 
case may be compromised under section 345 Criminal Procedure 


* 


* Criminal Revision No. 966 of 1917, against the.order of P, Sen Esq., Dis- 
trict Magistrate of Noakhali, dated the 14th June 1917, affirming that of Babu 
Basanta Kumar Sen, Honorary Magistrate of Noakhali, dated the 21st May, 
1917. . 
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“Code at any timg before the sentence is pronounced. We accord- 


ingly make the Rule absolute and set aside the conviction and tlie 
sentence passed on the petitioners. The fine, if paid, will be 


‘refunded. 


14 


A N. R. Co ; \ : Rule made absolute. 


MB 
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Before Mr, Justice Newbould and Sir Syed Shamsul uda, 
Knight, Judge. 
SUKHU KULWAR 
^ d v. 
] THE KING-EMPEROR.* 
[Calcutta Police Act (IF of 1866 B. C., as amended by Act FI of 1910 B, C.) See. 


É A r. S44 — Possession or dealing with thing solem — Finding: necessary to support 


contiction. - = 

To convict an accused under section 54A of the Calcutta Police Act, the 
Magistrate has, first, to find on sufficient materials that there was reason for believ- 
ing that the property was.stolen, and it is not until be has come to such a finding 
that he can consider whether the accused has been able to account for its pos- 
session, 


Application for Revision under section 435 of the Code of Cri- 


“minal Procedure. 


, On the information of: one Indrani Brahmani the house of the 
ied Sukhu Kulwar oak searched, and twelve articles were found 
in a box belonging to the accused. Eleven «of these articles were 
claimed by Indrani Brahmani as belonging, to het, and upon her 
statement the accused was sent up under section 4rr Indian Penal 
Code, and as regards the remaining article he was simultaneously 
charged under section 54A of the Calcutta Police Act. & The case 
under section 411 Indian Penal Code was ordered to be tried first, 
and the case under section 54A of the Police Act was ordered to 
be taken up after the disposal of the other case. eThe complainant 
having failed to prove that the said articles belonged to her, the 
accused was acquitted under section 411 Indian Penal Code, and the 
accused-was then tried under section 544A of the :Calcutta. Police 
Act, and. convicted under the section, and sentenced to two- months! 
rigorous imprisonment, n 

* Criminal Revision No. 456 of 1918, against the order of A. Z. Khan Esq., 
~ Fourth Presidency Magistrate, Calcutta, dated the 8th of May, 1918, 
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Against that conviction and sentence' the accfised moved the 
High Court and obtained the Rule. 


Mr. J. N. Bannerjee, Babas Jyotish “Chandra Hasra and 
Santosh Kumar Pal for the Petitioners 


/ 


No one for fhe Crown. 


The judgment of the: Court Was as daos: 


- The petitioner has been convicted -under section 54A of the 
Calcutta Police Act whith provides that a person in' possession of 
any thing which there is reason to believe to have been stolen-or 
fraudulently obtained shall be liable to punishment, if he fails to 
account for such possession. The preliminary condition which must 
be fuMyled before effect can be given to this section is that there 
must be reason to believe that the property found in the accused's 
` possession was stolen property.- The reasons given‘ by the Magis- 
trate for coming to this belief in the present case are stated in his 


judgment as follows: “First that this ‘silver bar was found along k 
with articles allowed to have been stolen and claimed bya certain ; 


person about which there was already a case under section. 411 
Indian Peral Code against the accused ; ; secondly, that the accused 
was asked to produce the key of the box in which these articles 
were but he did not and the box had to be broken open by the 
police officer; and thirdly, that the accused failed to account for tHe 
bar." 


As regards the first of these reasons, the accused was acquitted: ~ 
of the charge referred to and in the absence of anything to show that 


the other articles were stolén, no inference against the accused can 
be drawn from the fact that this silver bar was found with those 


other articles. AS regards the second of those reasons, the failure ' 


of the accused to produce the key, is not shown to have been wilful. 
His story is that it was not then in his possession. and- this has not 


"been rebutteg. "The third ground is not one on which the Magistrate 


is justified in finding reason for believing that the property was stolen. 
He had, first, to find on'sufficient materials that there was reason for 
such belief and jt was not until he had come to such a finding that 
he could consider whether the accused had been able tg account for 
its possession. l i 

Taking this view, we make the Rule absolute and set aside the. 
conviction and sentence passed on the petitioner. , The petitioner 
is acquitted of the offence charged and his bail bond will be dis- 
charged. | / : ' mu» 


r 


ANRG ~ t ues oc ‘Ryle made absolute. 
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£ 
APPE LLATE CIVIL. 
Before Mr. Justice Walmsley aud Mr. Justice Greaves” 
^ A KEDAR NATH MANNA | 


> 


d ?. 
JOGENDRA NATH DAS.* 


Decree, execution. of — l'ransfer— Presidency .Smali Cause Cow decree—Press- 
denty Small Cause Courts Act {XV of 1882), Sem 31 Sd ama Li | can be 
made direct to Munsiff. 


A transfer of a decree of the Presidency Small Cause Court to the Munsiff 


direct is good under section 3r (b) of the Presidency Small Cause Courts Act : 


Sáamsundar v. Anath (1) followed. 4 
Appeal by the Jusgenedeotos 


One Benode Behari Bose obtained a decree against the appellant 
in the Court of Presidency Small Causes in Calcutta, The 


* 


. present respondent purchased the decree and got himself substituted 
el in the place of the decree-holder. He applied for transfer of decree, 


for execution. The decree was then sent to the Munsiff. of Uluberia 


- for execution by the Presidency Small Cause' Court judge. The 


appellant filed a petition of objection which was disallowed. This 


' order was affirmed on appeal. He then preferred this second appeal. 


> Babu Sarada Charan Maity (with him Babu .Santimoey Majum- 
dar) for the Appellant :—The Presidency Small Cause Court had 
no jurisdiction to send its decree for execution to the Munsiff of 


Uluberia directly, but should have done 60 through the District 


Judge : See order 21, rule 5 of the Code “of Civil Procedure’ and 


section 31 of the Presidency Small Cause’Courts Act by which the 


procedure to be followed by the Small Cause Court for execution of 
its decree should be the procedure’ prescribed in the Civil Procedure 
Code. Refers to Debi Dial v. Moharaja Singh (a). 


Substitution of transferee’s name was effected behind the judg- 


ment-debtor in the Small Cause Court. 

Even supposing there was clerical errorin the insertion of the 
name of the original decree-holder, the respqndent should have 
applied to the Presidency Small Cause Court for amendment of the 
decree before proceeding to execute it. 


* Appeal from Order No. 214 of t 1917, against the order of Babu Asutosh 
Ghose, Subordinate Judge, ist Court of Hooghly, dated the 3oth April, 1917, 
affirming that of Babu Sashi Kumar Ghose, Munsiff rst Court at Uluberia, dated 
the 8th January, 1917. i X 

n (1919) 1, Le R. 37 Cale ET (2) (1895) I. L, R. 22 Calà'g64. 


- | * ^ 


4 


- 


Vor, XXVIIT.] ' HIGH COURT. 


e 
Babu Asi Ranjan Chatterjee (with him Babu Panchanon Ghose) 
for the, Respondent ; Cited Shamsundar v. Anat (1). 


"The judgments of the Court were as follows: 
Walmsley, J.—This appeal arises out of the following circum- 


' stances. "One Benode Behary Bose obtained a decree in the Presi- 


dency Small Cause Coutt against the appellant and subsequently 
sold this decree to one Jogendra Nath Das. At the instance of 
Jogendra Nath Das the decree of the Small Cause Court'was trans- 
ferred for execution to the Munsiff at Uluberia. Before the Munsiff 
three objections were taken and they were all over-ruled by him, 
There was an appeal ‘to the Subordinate Judge but that was dis- 
missed. The first objection taken in this Conrt is that in the certi- 
ficafe as also in the copy of the decree the name of Benode Behary 
Das was written in place of ‘Benode Behary Bose. This apparently 
was merely a clerical error and is of no ‘consequence. 


, The second objection relates to the notice of assignment. The 
objections that were pressed in both the lower Courts were of an 


entirely different nature. We cannot therefore go into the question 


regarding the notice of assignment. 

^ The third point is as follows. The decree was sent by the Small 
Cause Court direct to the Munsiff without the intervention of the 
District Judge. —It is said that this is an error and in consequence 
the subsequent proceedings will not merely be irregular but utterly 


void ; and our attention has been drawn to the case - of Debi Dial 
_ Saku v. Moharaj Singh (2. But under section 3r (b) of the - 


Presidency Small Cause Courts Act it is laid down that the Court 
may in all other cases (that is to say, other than the cases where 
execution is sought against immovable. property situate within the 
local limits*of a High Court) send the decree for execution to any 
civil Court within the local limits of whose jurisdiction any immov- 
able of the judgment-debtor may be found. The Small Cause Court 
at Calcutta reads that. section as meaning that the provisions of 
order 21, rule 5 of the, Code of Civil Procedure, which requires 
that when the decree . is transferred | to another Court for execution 
that decree should be sent in the first instance to the District Judge, 
do not apply to the decrees of Presidency Small Cause Courts and 
the printed notice which accompanies the decree sent for execution 
invites the attention of the Court to which the decree is transferred 
to the fact that order 21, rule 5 does not apply. I do not, of course 
suggest that this ` statement by the Small Cause Court, has any 


ny (1910) I. L. R. 37 Calc, 574 (2) (1895) I. L, R, 22 Calc. i 
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legal effect, but*I mention it merely to show that in sending the 
decree direct to the Munsiff the Small Cause Court was following 
its usual practice. Looking at section 31 (b) I cannot myself under- 
stand why there should be such a clause if it did not mean that the 
procedure of the Small Cause Court was put on a different footing 
from that of other Courts in the matter of transferrmg decrees for 
execution. The question is one which does not appear to have been 
discussed on many occasions; but in the case of Shamsundar Saka 
v. dnath Bandhu Saha (1), reference is mad to this point and it 
appears to me that the proper interpretation to be put upon the 
judgment delivered by the late Chief Justice is that he held in that 
case that the transfer of the decree to the Munsiff direct was per- 
fectly good under section 31 (b) of the Presidency Small (ause 
Courts Act, and that the incompetency of the Munsiff in that case 
sprang solely upon the fact that his pecuniary jurisdiction was not 
large enough to cover the decree sent to him. On the authority 
of this ruling as also upon what appears to be the plain meaning of 
of section 3x (b), I think that the objection is not tenable. I must 
add that the learned vakil has expressly withdrawn the argument 
that the Munsiff had not territorial jurisdiction to deal with the 
decree, I am of opinion that the appeal should be dismissed with 
costs, I assess the hearing-free at two gold mohurs. 
Greaves, J.—1 agree. 
A. T. M. Appeal dismissed. 
(1) (1910) I. L, R, 37 Calc. 574. 


- 


Before Sir Charles Chitty, Knight, Judge, and Mr. Justice 
Walmsley, 


FAZARALI MAHALDAR AND OTHERS, 
c. 
POROO MIAN AND ANOTHER.* 


, e 
Incumibrance—Bengal Tenancy Act (VIII of 1885), Sec, rór (a}—Interest of 
purchaser of a portion of non-transferable kolding. 


An incumbrance implies a Imitation of the rights of a tenant and not a total 
extinction of them, A landlord purchaser at a sale in execution of his rent 


* Appeal from Appellate Decree No. 2262 of 1916, against the decision of 


“Babu Sidheswar Chakravarti, Subordinate Judge of Murshidabad, dated the 14th 


July,” : 1916, modifying that of BabujNara Nath Mukherjee,» Munsiff, Additional 


* 


Vor, XXVİIL] HicH COURT. 


|| 
decree is not required to annulthe interest of a purchasef of a portion of a 


non-transferable occupancy holding : Tomisuddim v. Khoda Nawas (1) followed. 
Appeal by the Plaintiffs. | 
Suit for ejectment with a claim for mesne profits. 


. The plaintiffs were landlords of the land in suit. They brought 
a suit for rent against the registered tenant for the land, got a 
decree and in execution purchased it themselves. The defendants 
were in possession of the disputed land. The land formed a jote 
by itself. The defendants contended that defendant No. x was an 
under-raiyat and that defendant No. 2, the son of defendant No. 1 


was the purchaser of the registered tenants’ rights to the extent of ` 


S cottahs out of r bigha 14 cottahs, of land within the disputed plot. 
The primary Court decreed the suit. In the lower appellate Court 
the only contention was whether the transfer to the defendant No. 2 
was an “incumbrance” within the meaning of section 161{a) of the 
Bengal Tenancy Act and whether the plaintiffs were entitled to &Aas 
possession without annulling it according to section 167 of the said 
Act. The lower appellate Court held that Aadala for 5 cottahs of 
land was an "incumbrance" and the plaintiffs were not therefore 
entitled to has possession of the disputed 5 cottahs of land in 
defendants’ possession without annulling the incumbrance under 
section 167 of the Bengal Tenancy Act. As regards the remaining 
land, the plaintiffs were entitled to recover possession. The appeal 
was therefore partly allowed. Hence this appeal. 

Babu Anilendra Nath i Chowdhury for the Appellants. 

Babu Shyama Churn ‘Mitra for the Réipondents 

The judgmeng of the Court was as follows : 

This is an appeal by the plaintiffs arising. out of a suit brought 
to recover a plot of land measuring 1 bigha r4 cottahs, Plaintiffs 
were the landlords and they purchased the land in execution of a 
rent decree obtained by them against their tenant Bandia Bewa. It 
is said that Bandia Bewa had sold 5 cottahs of the land to defend- 
ant No. 2. The question is whether that creates an incumbrance 
which the purchasers would have to annul. The learned Subordi- 
nate Judge relied upon the case of Chandra Sakai v. Kalli Prosanno 
Chuckerbutty (2) and held that it, was anincumbrance. He also 
referred to the case of Jogeshwar Mozumdar v. Abed Mahomed Sir- 
kar (3). Those cases, however, have been distinguished in more 


(1) (1909) t1 C. L, J. 16. 
. (2) (1895) LLRER 23 Calc, 254. (3) (1896) 3 C, W, N, 13, 
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recent cases. Ih Zomtzuddin Khan v. Khoda Nawas Khan (1), the 
case last cited was distinguished and it was held that an incurbrance 
must imply a limitation of the rights of the tenant and not à total 
extinction of them. In the case of Abdul Rahman Chowdhuri v. 
Akmadar Rahman (2) the same view was taken. That was a case 
of sale of a portion of: a putni tenure ; but otherwise it was indis- 
tinguishable from ‘the present case. We think that these recent 


decisions should be followéd and that the judgment of the learned , 


Subordinate Judge cannot be supported. THE most recent case of 
Abdul Rahman Chowdhuri v. Ahmadar Rahman (2). does not 
seem to have been brought to his notice. We accordingly allow 
the appeal, set aside the decree of the lower ‘appellate Court and 
restore that of the Court of first instance with costs in thisedourt 
and in the lower appellate Court. 

4. T. M. Appeal allowed. 


(1) (1909) 11 C. L. J. 16; 14 C, W. N 210 
(2) (1915) 22 C. L. J. 356. s ; 


- 


Before Mr. Justice N. R. Chatierjeacand Mr Justice Greaves. 
MONMOHAN PANDAY AND OTHERS 


LA 
$ V. 


BIDHU BHUSAN RAY CHOWDHURY AND OTHERS.* 


Appeal, competency of — Parties, defect 0f— Sui? by fersoni ngmed as proprietors 
of firm—- Death of one of the respondents—No substitution — Contract Act (£X 
of 1673), See. 45— Civil Procedure Code (Act V of 1906), O. 30, K. 4. 
Order 30, rule 4 of the Code of Civil Procedure applies only toa case where 
the suit is brought in the name of the firm, e 


A suit was brought by A and several other persons. In the plaint the des- 
cription of the plaintiffs was—'* The proprietors and maliks of the firm styled 
Ray Chowdhury Brothers " and then the names of the plaintjffs were mentioned. 
The Court below gave a decree to the plaintiffs and in the decree the names of A 
and other persons were described as the plaintiffs without the addition of the 
words that they were maliks of the firm of Ray Chowdhury Brothers, After the 
appeal was filed, one of the plaintiffs respondents died and his legal representa- 
tives were nct substituted : 


* Appcal from Original Decree No, 102 of 1915, against the decree. of Babu 
Umesh Chunder Chakravcity, Subordinate Judge, 1st Court, of 24-Perganahs, 
~ datę the 14th January, 1935. «^ 


, ft M E 


$ 


a 
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Held, that the appeal failed for defect of parties : Ram Narain v Ram 
Ciendi (1) referred to. - ; 


Appeal by Defendants Nos. 9 to 14. | 


# 


Suit to recover money on a Aatchitta executed by two persons as 
managing partners of thé “Calcutta Hosiery” in favour of Ray Chow- 
dhury Brothers. 


The material facts appear from the judgment of N. R. Chatter- 
jea, J. ° ; 


Babus Haraprasad Chatterjee a and Mritunjoy Chatterjee for the 
Appellants. 


Dr. Sarat Chunder Basak, Babus Jatindra Mohan Ghose «nd 
‘Sib @hunder Palit {or the Respondents, « 


The judgments of the Court were as follows : 


N. R” Chatterjea, J.—We think that the preliminary objection 
taken to the hearing of the appeal must prevail. 


, The appeal arises out of a suit to recover money on a hatclitta 
executed by two persons named Upendra Nath Banerjee and another 
as managing partners of the “Calcutta Hosiery " in ‘favour of Ray 
Chowdhury and brothers. The suit was instituted, however, by 
Bidhu Bhusan and several other persons as plaintiffs. In the plaint 
the description of the plaintiffs was—'' The proprietors and maliks 
of the firm styled Ray Chowdhury Brothers," and then the names 
of the plaintiffs were: mentioned. The Court below gave a decree 
to the plaintiffs and in' the decree the namas of Bidhu-Bhusan and 
other persons were described asthe plaintiffs without the addition 
` of the words that they were maliks of the firm/of‘Ray Chowdhury 
Brothers. After'the appeal had been filed in this Court, one of the, 


plaintiffs D'akhina Ranjan died and his legal representatives were - 


not substituted: within the time allowed by law. 


It appeats that an application was made out of time, and that a 
Rule was issued to show cause why the substitution should not be 
made though out of time. "The Rule, however, was discharged, the 
result being thaf*the appeal was dismissed as against one of ng 
plaintiffs, the deceased Dakhina Ranjan. | 


Now, the decree beirg in favour of six plaintiffs jointly, the 
^ appeal cannot proceed in the absence of the legal representatives of 
one of them. 


The learned pleader for the defendants appellants refers to 
e 


|| 


(17 (1890) I. L, R. 18 Calc, 86, "E 
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Civit. order 30, rule 4. which lays down that notwithstanding anything con- 
1918, tained in section 45 of the Indian Contract Act, 1872, where two or 
M an eR more persons may sue or be sued in the name of a firm under the 
i Bs foregoing provisions and any of such persons dies whether before 
idnuu. 


the institution or during the pendency of any suit, it shall not “be 
necessary to join the legal representative of the deceased as a party 
to the suit. It is contended that the suit was really instituted i in the 
name of the firm of Ray Chowdhury Brothers, 
- We are unable, however, to take that view. Thesuitwas brought 
in the names of the particular individuals who were described as 
plaintiffs and not in the name of the firms and this is made clear 
by the decree that was passed in the case. In the case of Ram 
Narain Nursing Doss v. Ram Chunder Jankee Loll.(13) ina. st®® by 
surviving partners for the recovery of a partnership debt which be- 
came due during the life of a deceased partner, the representatives 
~ of such deceased partner, having regard to section 45 of the Contract | 
*. Act (IX of 1872), were held to be necessary parties, The title of the 
' suit was-~-Issur Dass and Jugarnath, surviving partners of Nursing 
Dass deceased who carry én business in 99 Cross Street, Calcutta, 
in the.name and style of Ram Narain Nursing Dass...That appears 
to be a stronger case than the present Order 3o, rule 4, does 
not help the appellants, as that rule applies only to a case where 
the suit is brought in the name of the firm. 

But even if we are to hold that the appeal can proceed in the 
absence of the representatives of the deceased plaintif, : we do not 
think that there wouldebe any benefit to the appellants” because the 
representatives of the decéased plaintiff can apply for éxecutión of 
the entire decree against the defendants as the decree in their favour 
cannot be touched by us. 


E N, K. Chatterjea, 7. 


4 


. Under the circumstances, we think that the appeal must fail 
and is accordingly dismissed with costs two gold mohurs to Dr. 
Basak’s clients. The Deputy Registrar’s costs have already been 
deposited. 

Greaves, J.—I agree. e 7 


s À. T. M. l Appeal dismissed, 
(1) (1890) I, L. R, 18 ea 86. . 
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Before Mr. Justice N. R. Chatterjea and Mr. Jr&tice Smit her. 
SANKAR NATH MUKHERJI Cu, 
« f. i ate 
BIDDUTLATA DEBI.* July, $18; | J, r3. 


Executor, duty of-— Administration of estate. 


The duties of an executor are to administer the estate of the deceased only so 
far and so long as to enable him to carry out the terms of the will of which he 
is executor. Alter the property has ceased to be the estate of the deceased and 
hag become the property of the residuary legatee under the will, the executor as 
such has no authority to manage the estate on his behalf : Zaran Singh v, Ram- 
ratas (1) followed, 


Appeal by the Petitioner. 

Application for probate. 

The material facts appear from the judgment of N. R. Chatter- 
jea, J. | 

Babus Ram QGAÀunder Mozumdar, Romesh Chunder Sen and 


Atindra Nath Mukherjee for the Appellants. ; 
Babus Baidyanath Dutt and. Bhupendra Kumar Bose for thé 
Respondent. ‘ 


The judgments of the Court were as follows : ig iie 

N. R. Chatterjea, J.— This appeal arises out of an application July, 12, 
for probate of the will of one Bhayaharini Debi, dated the and E 
Aghran, 1288. : ; 

By her will she appagjnted her husband’ brother's sons Girindra 
and Harendra, her daughter Lambodari and her husband Tara 
Nath her executgrs. It was also provided in *the will that Sankar 
Nath (the appellant) who gas the son of another brother of Tara 
Nath when he attained majority, would be able to act as executor: 
and that in case Tara Nath was willing and able to act as sole ex- 
ecutor, he “would be entitled to do so. Bhayaharini died two days 
after the execution of the will: and as Tara Nath was not willing 
to apply for probate, Girindra, Harendra and Eambodari applied 
for, and obtained, probate in January, 1882 and went on adminis- 
tering the estate until April, 1888 when Tara Nath having applied 
for probate, he was appointed executor. 

In the year 1893, Girindra, Harendra and Narendra as also San- 
kar Nath and his two minor brothers represented by their mother 

* Appeal from Original Decree No. 225 of 1916, against the decision of R, 
E. Jacl, Esq , District Judge of Nadia, dated the roth August, 1916, 
(1) (1903) L L. R, 31 Calc, 89 (92). x 
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Civi La “were called upon*to state whether they would accept the bequest 
1918. in their favour which consisted of certain immovable property sub- 
or. ject tọ ar annuity of Rs. 2,400 a year in favour of Lambodari. 

p. Girindra, Harendra and Narendra filed a petition in Court giving 
Biddutlata. 


SE up the legacies. In 1894, there was an agreement between Tara 
N. R, Chatterjea, J. Nath and her daughter Lambodari and daughter'g son Mohini 
x: Mohan under which Lambodari and her son gave up their right to 
certain properties and also the annuity given to her under the will, 
and Tara Nath gave certain properties toeher absolutely. Tara 
Nath died in 1908 and in 1970 Girindra and Harendra applied for 
probate. Notice’ was served upon Sankar and he stated that he 
could not apply for probate owing to ill health but that he would 
do so later on. 


aim» 
It appears that after the death of Bhayaharini, Tara Nath married 
a second wife and had a son Baroda Bhusan who died sometime 
before 1910 leaving a widow Biddutlata who 1s the respondent before 
* us, In August 1910, Biddutlata who was a mingr filed an applca- 
tion through her fatHer for revocation of the probate granted to 
Girindra and Harendra-and the grant was accordingly revoked. 


Then the present application was made by Sankar on the oth 
March, 1894, for the probate of the will of Bhayabarini. The appli- 
cation has been refused by the Court below and Sankar Nath has 
appealed to this Court. 


The testatrix died more than 35 years ago, and presumably the 
estate has been fully administered. But it was contended on behalf 
of the applicant in the Court below as weM as in this Court that 
there were certain debts and legacies unpaid, and that it was 
necessary to grant administration to manage the properties dedicated : 

: for deba sheba provided for in the will of Bhayaharini. * 


As regards the debts, it appears that there was a mortgage bond 
. executed by Bhayaharini on the 25th Falgun, 1283.. The mort- 
gagee obtained a decree against Tara Nath apparently as executor. 
On the rst Ashar, 1317, Tara Nath mortgaged certain properties in 
lieu of the debt due under the mortgage-decreeg obtained by the 
creditor, asserting his own right to the properties, presumably based 
upon the ekrar with Lambodari. The properties mortgaged appear 
to have formed part of the estate left by Bhayaharini, but Tara Nath 
took over the liability of the debt upon himself, and the creditors 
chose to take the properties to which Tara Nath asserted his own. 
right, as security. In these circumstances, we do not think, that 
a fresh probate should be granted on the fresh ground. 


t > 


lena; 
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Then as to the legacies under the will, we haveeseen that Haren’ Cm, 
dra, Girindra and Narendra refused to accept the beguest burdened 1918, 
with the annuity in favour of Lambodari, It is contended on behalf eru 


of the appellant that there is no evidence that notice was served 
upon Sankar. On the other hand, we were referred on behalf of $ 
the respondent to a finding of the District Judge in a previous re- W. &. ast Le 7. 
vocation case as showing that Sankar had been served with notice: : 

and it is also contended on her behalf that Sankar having in 1897 

stated in his depositiog that Tara Nath was in possession and had 

got his own name registered as proprietor, any claim for the bequest 

was barred by limitation. But these questions cannot be gone into 

by the Probate Court and we do not think that we should consider 

them. It appears that specific property or rather a share in a certain 

spefinc property was bequeathed to Sankar and his brothers and 

they can enforce the right against the persons in possession if they 

have any subsisting right. We do not think it necessary or proper 

to grant probate 35 years after the death of the testatrix in order , 

that Sankar may et the property bequeathed to him when the 

genuineness of the will and the right of the parties under the will 

have been established by the grant of probate previously made. 


v. 
Biddutlata. 


Thelast point relates to deóa skeba and the contention is that the + 
sheba is to be carried on by the executors. This contention was 
raised in another appeal to this Court arising out of the’ application 
made by Biddutlata for revocation of the probate granted to Girindra 
and Harendra Nath Mookerji. Mr. Justice Coxe in disposing of 
that contention observed as follows :—“ As regards the Idol it is 
argued that the seda has'to be performed for ever and that conse- 
quently the. estate cannot have been completely administered. It 
appears to us that this argument amounts to seductio ad absurdum. 
The wil provides that, ‘If any of the aforesaid executors die, his 
successive male descendants will be able to act as executors.’ But 
it is impogsible to hold that the estate can never be completely ad- 
ministered and that the heirs of the executors will be entitled to 
apply for probate of this will till the end of time. The appellants 
held the probate «f the will for seven years. They had full oppor- 
tunities for making all necessary arrangements for the sheda of the 
Idol In Ranjit Singh v. Jagannath Prosad Gupta (1), the executor 
.had been empowered to appoint a shebait and had failed to exercisc 
that power. But in the present case all that was done was to leave 
certain property to certain idols and there is nothing to show that 


(15 (1885) 1. Lu R.'1 Calc. 375. - 
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mmn © fhe idols are nog in the full enjoyment of the property." ] LUE 
, 1918 Respondent's Book p 5r. 
San Lar We agree with those observations and also with the observations 


n5 des made by Brett J. as to the position and duties of an executor in 
raau Be f . . . Tp 
Taran Singh Hasani v. Ramratan Tewari (x). “The position 


— 


N, R. Gae jeng and duties of an executor in this couniry are not very. well under. 


( stood, and considerable confusion exists as to duties of "the executor - 


` 


in administering the estate. The duties of the, executor are to ad- 
minister the estate of the deceased only so jar and so long as to 
enable him to carry out the terms of the will of which he is executor. 
After the property has ceased to be the estate of the deceased and 
has become the property of the residuary legatee under the. will, the 
executor as such has no authority to manage the estate on his behalf. 
Under the will, the beneficial interest in the property vested ine 
minor as soon as the testator died, and Gouri Debi was appointed 
as executrix to manage the property till the minor attained majority. 
,ln describing her as executrix for this purpose, there has in our 
opinion been a confusion or misinterpretation of th® term ‘“‘execu- 
trix.” What was intended appears to us to be that she should as 
executrix administer the estate and see thát the terms of the will 
were carried out, and, this being done, that she should manage the 
property covered by the will, not as executrix under the will and 
administratrix of the deceased’s estate, but as manager for the ,minor 
" till he attained majority. The intention clearly was to appoint her 
to be manager of the minor's estate. We think that in interpreting 
the will, we must have regard not merely to the yordi used ` but to 

the evident intention of th testator." ° 
' We think under the circumstances that it is not necessary to 
grant probate for the administration of the estate as the estate’ really 
does not require what i is technically meant by ‘administration.’ If 
‘ there is any controversy between the parties as to the shebaitship 
of the disputed property, they must seek for a decision in a title suit 


framed for the purpose. In this view of the case, it is unnecessary Í 


to consider whether the appellant had any Jocus standt to make the 
application for' probate. 
e 
The appeal accordingly fails and is dismissed with costs five 


gold mohurs. 


Smither, J.—I agree. 


A. T. M, Appeal dismissed, 
(1) (1903) I, 1, R. 31 Calc, 89 (92, 93). 
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Before Mr. Justice N. R. Chatterjea and Mr. Justice Walmsley, 
PURNA CHANDRA HALDAR anD ANOTHER 


4 v. 4 
KUNJA BEHARI HALDAR AND ANOTHER.* 


+ 
Appeal—Arbitration—Awards—-Modification of award— Withdrawal of part of 
claim— Consent. 


j The plaintiff instituted aesult for partition of certain movable and immovable 
properties on establishment of their right thereto. On the joint application of the 
parties, the suit was referred to arbitration, The arbitrator was to decide the 
issues in the case. An award was submitted within a given time. This was 
followed by another award in which it was stated that the movables mentioned in 
paragtgph 2 of the award filed the day before in which the shares of the parties 
had been defined by the award had no existence, and the first award was accord- 
ingly modified by the second. The arbitrator did not partition the properties nor 
did he pass any order as regards the claim for partition. All that he did was to 
fix the shares of the parties respectively in the properties claimed. After these 
awards had been filed én Court, the defendants raised an objection, zw/er alia, on 
the ground that all the issues in the case had not been decided. The lower Court 
was of opinion that the award was valid and directed a decree to be drawn up in 
accordance therewith. The decree set out both the awards, and the plaintiff was 
allowed to withdraw his claim with regard to partition and accounts : 


Held, on appeal, that the decree and awards should be set aside and that the 
case should be tried by the lower Court in accordance with law. 

That the order relating to the amendment of the plaint and withdrawal of the 
said claims should be set aside and the suit should be tried upon the plaint as 
originally framed. i 


It was not open to one partf after having referred all the matters in dispute 
to arbitration, to withdraw a portion of the claim without the consent of the 
other party, $ 2 


Appeal by the Defendants. : 


at 


Suit for partition. | 
The material facts appear from the judgment. 


Babu Jogendra: Nath Mookerjee (with him Babu Karunamoy 
Ghose) for the Appellants: The Court should not have ordered 
withdrawal of pray@ for accounts and partition; it should have 
remitted the case under rule 14 of schedule II of the Code of Civil 
Procedure. 

When once an award has been delivered, it is no longer com- 
petent to Court to grant further time. 


* Appeal from Original Decree No. 276 of 1916, against the decree of Babu 
Ambica* Charan Majumdar, Subordinate Judge, 3rd Court, of 24-Pergannghs, 
datad the 9th August, 1916. 


6 


January, 8, 9. 
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CIVIL, 


1918, 
we 
Purna 
p. 
Kunja, 


aee e 


January, 9. 


6 

The award is invalid: Raja Har Narain v. Chaudhrain Bhag- 
want (1). Further there is the fact of misconduct, which does not 
necessarily imply moral turpitude? It includes neglect of duties 
and responsibilities of the arbitrators and what Courts of justice 
expect from them before allowing finality to their awards: Kali 
Charan v. Sarat (2). | . 

Under paragraph 14, schedule II of the Code of Civil Procedure, 


-the Court may remit when the arbitrator has left undetermined any 


ofthe matters. But in this case there was" misconduct and the 
decree must be set aside. 

Babu Satyendra Chandra Mitra for the Respondents: There is 
no appeal in the case: Ghulam Khan v. Muhammad Hassan (3) 
and Hansraj v. Sundar Lal (4) ; nor any revision: Ghulam Ka v. 
Muhammad Hassan (3) If there be any defect, it may be sent 
back,to the arbitrators for disposal. 

Babu Jogendra Nath Mookerjee in reply : A case is an authority 

“for what it actually decides: Quinn v. Leathana (5) ; and Syedun- 

nessa v. Amiruddi (6). The Case of Ghulam Khan (3) is distin- 
guishable. This Court has ample power, if not on appeal, then on 
revision, to set aside the decree. 


The judgments of the Court were as follows : 


N. R. Chatterjea, J.—This matter comes up before us on 
appeal and upon an application for revision under section 115 of 
the Code under the following circumstances. 


The plaintiffs instituted a suit for partitiom of certain movable 
and immovable properties on establishmént of their right thereto. 
On the objection of the defendants, various issues were framed. The 
case was "then referred to the arbitration of severdi persons on the 
24th January, 1916. That arbitration, however, fell through and on 
the 313th May, 1916, on the joint application of the parties the suit 
was again referred to the arbitration of one Gopal Chandra Das, who 
was to decide all the issues in the case and to submit his award on, 
or before, the date fixed, that is, 8th June, 19:16. The time for 
submission of the award was extended from time tqtime. It appears 
from the order of the 8th July, 1916, that the arbitrator did not sub- 
mit his award nor apply for time. On the 11th July, however, the 

(1) (1891) I. L. R. 13 All. 300; L, R. 18 L A. 55. 

(2) (1903) I. L. R, 30 Calc. 397. * 

(3) (1901) I. L, R. a9 Cale, 167 ; L, R. 291. A, 5t. 

(4) (1903) I. L. R. 35 Cale 6483; 7 C. L J. 520 

(5) (1901) A. C. 495 (506). . 
(©) (1917) 25 C. L, J. 629. 
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arbitrator applied for one week's time by a petition in which it was CIVIL. 
stated “I am an arbitrator in the suit. I have been suffering from 1918, 
dementia and heart complaint for a long time......... Upon the in- ren 


crease of illness, no power is left in me to move about from one 
_ place to another ” and the time was allowed. Ultimately an award 
|." Was submitted dn the 17th july, 1916. This was followed by another NV. R. Chatterjea, J. 
' award in which it was stated that the movables mentioned in para 2 
of the award filed the day before in which the'shares of the parties 
had been defined by thé award had no existence, and the first award 
was accordingly modified by the second. After the second award 
had been filed, two petitions were submitted by the arbitrator to the 
Court, setting out the inquiries made by him in connection with the 


v. 
Kunja. 





arbiwetion. 
It may be pointed out that in the award the arbitrator said: “I 
^ am disclosing the real state of things in the following paragraph, on i 


perusal whereof you may be pleased to dispose of this suit in accord- 

ance thereof.” He did not partition the properties nor did he pass * 

any order as regards the claim for partition. All that he did was 

to fix the shares of the parties respectively in the properties claimed. 

After these awards had been filed in Court, the defendants raised an 
objection, among others, on the ground that all the issues in the ` 
case had not been decided 

The learned Subordinnte Judge was of opinion that the award 
was valid and directed a decree to be drawn up in accordance there- 
with. The decree prepared in the case, however, set out both the 
awards, thé second of which, as we have sajd, modified the first and 
the plaintiff was allowed to withdraw his claim with regard to parti- 
tion and accounts. 

We do not think that the procedure adopted in this case is one 
which should be allowed. The decree must be in accordance with 
the award. Here there were two awards the second modifying the 
first and both the awards werg set forth in the decree: The claim 
for partition ought not to have been allowed to be withdrawn as it 
was not open to one party, after having referred all the matters in 
disputé to arbitraéion, to withdraw a portion of the claim without 

the consent of the other party. The case might have been remitted 

to the arbitrator for deciding the issues left undecided by him, had 
that been the only defect ; but as stated above the arbitrator made 
two awards and both the awards are set out in the decree. 

In these circumstances, we think that the decree and the awards 
should be set aside and the case tried by the Court below in accord- 
ance with law, 


+ 


be 


* . * 
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/ Civi The claims for partition and accounts appear to have been with- 
1918, drawn and the plaint amended, only because the awards did not deal 
i with them. As we have set aside the awards and the decree based. 
v. thereon, the order relating to the amendment of the plaint and with. ./ 
2s drawal of the said claims will be set aside and the suit ur be tried | x 
e 7 em 


N., R, Chatterjen J. upon the plaints as originally framed. 
We make no order as to costs in this appeal. The costs of the 


Court below will abide the result. à 
| / 
Walmsley, J.—I agree, 
A. T. M. Appeal allowed. 
4 ) i i 
^u. 
Prid 


r e Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir 
| Asutosh Mookerjee, Knight, Judge. 


MOHAMMAD REAJUDDIN AHMAD 
= v. 


BASUDA SUNDARI DASI AND OTHERS,* 
Lease, construction of—Perthanent and heritable tenute— Transferable by custom = 
Re-entry, right of. 


| When a landlord grants a permanent and heritable tenute in land, he id no 
estate left in him, unless he reserves to himself a right of re-entry or. reversion : 
' Nil Madkaà v. Narattam (1) referred to, 


S 

A lease dated the 19th March, 1877, creating a permgnent and heritable 
tenure, contained the following Clause: *'God forbid, lf the said land and bari 
be not used for dwelling purposes the right under the pottah shall be "void? : 


Held, that the clause did not contain any reservation of the right of re-entry 
by the landlord. ! | e E s ' 


That such tehure was transferable by custom. 
Appeal by Plaintiff No. r. 


Suit for ejectment. 


PETIT 
RHE 
&v v 


* Letters Patent Appeal No 5t of 1914, against the decision of Mr. Justice 
f Mullick, dated the 8th April, 1914, in Appeal from Appellate Decree No. 1590 
of 1911, against the decree of Babu Revati Kant Nag, Subordinate Judge, and 
“Court, at Barisal, dafed the agth March, 1911, reversing that of Babu Pran 
Kumar Bose, Munsiff of Additional Court at Barisal, dated the agth Janu- 
ary, 1910. | . 
(19 (1892) I. L. R., 17 7 Cale. 826 (828). 


! e 
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The material facts appear from the judgment of Myllick, J. which e iion 


was as follows : 1916. 
Mullick, J.—The vendors of the defendants executed a kabuliat Reajuddin 
. in favour of the plaintiff on the 7th Chaitra, 1283.` B. S. i. e, before Basu da Sun das. 
* the Transfer of Property Act came into operation. The plaintiff — 
now sues the defendants in ejectment, on the ground that the EA 
vendors had no power to alienate. The Munsiff has decreed the april, 8 


suit but the Subordinate Judge has dismissed it. Hence this second 
appeal The kabuliat runs as follows : 

“That on our prayer to get a lease of karsa raiyati of all the 
lands and the dari, you have granted us a raiyati karsha lease of the 
lands of the miras karsa described in the schedule below at a kaimi 
mokurrari jama of Rs. 14 payable annually. God forbid that if the’ 
land B not used as homestead lands the lease will become void and 
we will not be able to cut down old trees and raise and excavate 
earth ; but if we are in need of doing such acts we shall do so after 
taking your permission. If we do these acts without your per- " 
mission we shall pay*compensation etc.. 3 s 
keeping the former boundaries intact M improving the lands we, 
our sons and grandson (putra paudradi krame) shall enjoy the lands.” 

It is admitted before me that the Bengal Tenancy Act does not 
govern the case, the lands, being only leased for the purpose of a 
homestead. It is also admitted that the tenancy is heritable and 
subject to a fixed rate of rent. But the plaintiffs contentions are 
that it is not alienable, that therefore it is only permanent in a res- 
tricted sense, and that in, the absence of express power to alienate 
the defendants must be hald to be trespassers. Having regard to 
the words kaimi.mokurrari and putra pautradi krame and the 
general nature of thg lease I agree with the Subordinate Judge that 
the tenancy is permanent in the fullest sense. Now all such tenures 
were before the enactment of the Transfer of Property Act by cus- 
tom transferable and in this respect the Act has effected no difference 
in the law. "The defendants therefore are not trespassers and the 

plaintiffs suit must fail. In any event the transfer to the defendants 
would be operative on the principle laid down in Basarat Ali Khan 
v. Manirulla (1) and*the suit must be dismissed. The appeal is 
therefore dismissed with costs. 

Against this decision, plaintiff No. 1 appealed under section 15 of 

_ the Letters Patent 

Babu Jyotis Chandra Hazra for the Appellant. 

Babu Brojendra Nath Chatterjee. for the Respondents. | 

(€) (1969) 10 C. L.J 49. : 


— 
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Civil. 6 The judgmepts of the Court were as follows : 
1916, ` Sanderson, C. J.—In my judgmént thisappealshould be dis 
Reajuddin missed. The question really depends upon the construction which 
Bea Sa er is to be put upon the lease of the roth of March, 1879. The learn2d 
ee vakil who has argued this case for the appellant admits that the ` ` 
May, ró. 


tenure which was thereby created is a permanent,and heritable’ i 
tenure, and therefore it would come within the passage to which I 
drew his attention just now, in the case of Ni? Madhab Sikdar v. 
JVaratíatn Si&dar (1). The passage is at page 828 and is as follows: 
S Moreover, it seems doubtful whether, when a landlord grants a 
permanent and heritable tenure in land, he has any estate left in 
him, unless he reserves to himself a rigbt of re-entry or reversion ; 
for it has been held inthe case of Sonet Kooer v. Himmut Bahadur (a) 
that in the case of the grant of an absolute hereditary moAarari tenure 
«it will, on failure of heirs of the lessee, escheat to the crown, and 
will not revert to the original grantor or his heirs.” It is said by 
e the learned vakil that in the present case the landlord reserved 
to himself a right of re-entry, because he says the'passage is, ' God 
forbid, if the said land and dart be not used for dwelling purposes 
the right under the pottah, shall be void." I doubt very much 
whether that should be construed to be a reservation of the right of 
reentry by the landlord. It does not say so in so many words, 
and the form in which the right of re-entry is usually inserted is well- 
known, and it might have been inserted if it was intended. But - 
even assuming that it does amount to a right of re-entry, upon what 
does that right depend? The passage which, it ris now clear, has 
been correctly and accufately translated is«his, “if the said land and ' 
bari be not used for dwelling purposes the right under the pottah 
shall be void.” The learned vakil wants us to puta eonstruction upon 
that sentence in this way, “if the said land and bari be not used for 
dwelling purposes dy us,” or I suppose “by our sons, grandsons and 
so on,” “then the right &c.” I do not think that that is the cor.ect 
interpretation to be put upon that part of the lease, and I do not 
think that it should be limited in the way, which is contended. 
Therefore, even if it does amount to a reservation of the right of re 
entry on the part of the landlord, the condition upon which it was 
based has not arisen. The tenure being a permanent one and also a 
» heritable one was capable of assignment, unless there were words 
clearly and distinctly limiting that right of assignment, and clearly 


Lj 


Ee 


(1) (1890) I, L- R. 17 Calc. 826 (828). 
(2) (1876) I. L, R. x Calc, 391. è 
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giving the landlord & right of re-entry on the alifnation. I do nof CiviL, 
find that in the document. 1916. 
For these reasons I think that the judgment of Mr. Justice Reajuddin 
E Mullick based as it was upon the same reasons which I have just v. 
E. Dow enunciated is correct‘and, therefore this appeal must be dis- Bêsuda Sundari. 
' * missed with cpsts. < Sanderson, C. J. 
7^. . Mookerjee, J.—I agree. ' n 
A. T. M, l Appeal dismissed, 
¢ ^ admo Katah : 
, ; : 
: e » 
Before Mr. Justice Fletcher and Mr. Justice Panton. 
A i CIVIL, 
SATIS CHANDRA BANDOPADHYA AND OTHERS l — 
2 1918. 
" v. i Š aed 
s J SO, 
|» s* . NATABAR DOME* — dps 
Chaukidari Act (VI B. C. of 1870% Sec. 1—Sereice temure-holder— Service, 
nature of. 
Section 1 of the Chaukidari Chakran Act does not govern cases in which , 6 


there might be definite and conclusive evidence to satisfy the Court as to what 
was the ‘nature of the services required from the service tenure- holder : Lalu 
Dome v- Bejoy Chand ‘Mahatap (1) distinguished. i 


Appeal by the Defendants, 


Suit for declaration of plaintiffs dakbardart simandari okran 
right to lands. 


The material facts appear from the judgment of Fletcher, J. 


Bins Biss Behari Ghose (7) and ws al Roy for the 
Appellants. 


Babus Baidyanath Dutt and Bejoy Coomar Chatterjee for the 
Respondent. 


The judgments of the Court were as follows : 


Fletcher, Je:— This case comes up again on appeal to’ this June, 20. 


ata 


Court from the final decision of the learned District Judge of 
Bankura, dated the 2nd September 1916, reversing the decision 


* Appeal from Appe Hate Decree No. 477 of 1617, against the decree of C, 
/ Tindall Esq., District Judge of Bankura, dated the 9th December, 1916, revers. 
ing that of Babu Tej Chunder Mitra, Muss, 3rd SR at Bishnupur, Fe the ` 
2 3rd, December, 1913. i 
(1) (1915) L L. R. 43 Calc, 227. 


| e 
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CIVIL. * of the Munsiff of Bishnupore. The plaintif brought the suit for 
1918. a declaration of his Dakdardari Simandari Chakran right to the 
hind lands mentioned in the schedule to the plaint and also for recovery 

"E of possession thereof. The case was fought in this Court on more 
Natabar. ' 


.than one occasion. The plaint was filed in March 1909 and we 

Fletcher, J. are now in 1918 and it is unfortunate that litigation of this nature 

— has dragged on for so many years and has not been finally decided 

yet. The case is this: The Government was persuaded in the 

year 1894 to appoint a Commissioner wnder the Chowkidari 

Chakran Act for the purpose of resuming the land in question on 

the statement that they were Chowkidari Chakran lands. These 

lands were resumed and transferred to the Maharaja of Burdwan 

who transferred them to, the putnidars who settled them with the 

defendants Nos. 4 and s. The plaintiff brought the suit on the 

ground that the lands were not Chowkidari chakran lands at all 

but that they were held by him and his ancestors on the footing 

e that they should perform other duties in lieu of enjoying these 

lands. The case has been dealt with in this way: The learned 

District Judge has found that the duties which the plaintiff and his 

predecessors were bound to perform with reference to these lands 

: were not the duties mentioned in schedule 1 of the Chowkidari 

Chakran Act and that, therefore, the Government had no right 

to resume these lands under the provisions of the said Act. 

Apparently, that seems to. be the view of the Government also. 

The learned Judge has also found that grave fraud was practised 

both on the Government officials and on the plaintiff with reference 

to the resumption of these lands and that, therefore, the lands 
cannot be taken to be resumed at all. 

The second question raised by the appellants Uefore us is this: 

It is said, that the plaintiff according to. his own ca$e was nota 

service tenure-holder at all but was a mere occupant of the lands 

being permitted to occupy them in lieu of wages for performing the 

duties that were assigned to him. It may be that the first paragraph 

of the plaint as translated is not a very accurate translation. But 

from the prayer inthe plaint it is quite clear that the plaintiff was 

not asking for a declaration of any such right but was asking for a 

declaration of his, dakfZardan’ simandasi chakran right which was 

the right of a service tenure-holder and the purpose for which he 

" brought the suit was not to have his temporary right from which 

he might be dismissed any day declared. The real case is that the 

plaintiff wants to have a declaration of his chakran right to these 

lands. 
e 


atram 
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Then it is said on the decision of the case of Lalu Dome v. 
Bejüy Chand Mahatap (x), that the provisions of the Chowkidari 
Chakran Act apply to Simandars of the thana in which the property 
is situated. But that case did not and could not decide that each 
and every case that came before the Court in which there might be 
definite and cdhclusive evidence to satisfy the Court as to what was 
the nature of the services required from the service tenure-holder 
was to be governed by Sec. 1 of the Chowkidari Chakran, Act. It 
stated the general rule 4s to the Simandari. It did not say that the 
duties of the Simandars who had been performing these duties 
from generation to generation fall within the terms of Sec. 1 of 
that Act. 

wl he judgment of the learned District Judge, I think, ought to 
be affirmed and this appeal dismissed with.costs. 


Panton, J :—I agree. 


A. T. M. Appeal dismissed, | 


(1) (rors) E L, R: 43 “ale, 227. 


Before Sir Richard Harington, Bart, Judge, and 
Mr. Justice Mookerjee. 


PURNA CHANDRA LAHA AND ANOTHER 
A H 2. 
SOUDAMINI BAISNABI AND OTHERS.* 


Ghatwali chakran land.— Auction sale, what passed at—Negoljation. for vesump- 
tion— Transferable right granted after auction sale. 

Defendante No. 1 was a ghatwal of the disputed lands, and on the 24th 
January, 1899, in execution of a decree for money against him, his right, title 
and interest in those lands were sold and purchased by the plaintiff. The plain- 
tiff alleged that at thaf time defendant No. 1 had obtained a transferable right in 
those lands by virtue of a kabuliat executed by him in favour of Maharaja of 
Burdwan on the sth September, 1896. The document recited that at the time of 
its execution, nepotiations were proceeding. between the Government, the 
zemindar and the Ghatwal for the resumption of those lands, A lease, which 


* Appeal from Appellate Decree No. 1884 of 1903, against the decision of 
A. C. Sen Esq , District Judge of Bankura, dated 22nd July, 1903, affirming that 
of Babu Nrityagopal Goswaml, Munsiff of Bankura, 2nd Court, dated the 29th 
September, 1902, e 


FN LLL I 


May, I9. 


eria rie it 
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was the counterpart of the &aós//a! and was executed on the 29th January, 1899, 
showed that even up to that time the resumption had not taken place : s 


Held, that the ghatwal Judgment-debtor had no transferable right on the date 
when the execution sale took place A therefore the plaintiff had taken nothing 
by the purchase. y 


Appeal by Defendants Nos. 5 and 6. . 

Suit for recovery of possession. 

The material facts appear from the judgmgnt. 

Babu Sarat Chander Dutt for the Appellants. 

Babu Shyama Prosanna Mojumdar for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal on behalf of the defendffhts 
Nos. 5 and 6 in an action for recovery of possession of certain lands 
which were originally Ghatwali Chakran lands and situated in the 
zemindary of the Maharaja of Burdwan. 


It appears that the defendant No. r was the ghatwal of these 
lands and on the 24th January, 1899, in execution of a decree for 
money against him, his right, title and interest in these lands were 
sold and purchased by the plaintiff. The plaintiff alleges that at 
that time defendant No. x had obtained a transferable right in these 
lands by virtue of a kabuliat executed by him in favour of the 
Maharaja on the sth September, 1896. 


The whole question in dispute is as to the nature of the right 
created by this kabuliat., If on the day of the auction sale the 
defendant No. 1 had agiia a valid transferable right under this 
document, the plaintiff as purchaser of that right is entitled to 
succeed. If on the other hand it fs found that defendant No. x had 
not at that time acquired any right which was capable of being 
transferred, the plaintiff has taken nothing and his suit is bound to 
fail. That document recites that at the time of its, execution, 
negotiations were proceeding between the Government, the zemindar 
and the ghatwal for the resumption of these lands. It is quite 
clear however that the lands at that time had notgbeen resumed and 
transferred to the zemindar. It is also quite clear from the lease, 
which is the counterpart of this document, and was executed on the 
29th January, 1899, that even up to that time the resumption had 
not taken place. : 

We must therefore proceed on the assumption that on the sth 
September, 1896, and up to the a4th January, 1899, the defendant 
No 1 was the ghatwal in possession and he was Sound to perform 
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the services as ghatwal to the Government. The léase expressly 
recites that if the Government for any reason does not release the 
executant from the performance of the ‘ghatwali service in the 
manner aforesaid, he would not be bound by the kabuliat executed 
by him and that it would be inoperative. There cannot be any 
possible doubt’ that up to 24th January, 1899, the defendant No. 1 
had not been released by the Government from the perforniance of 
the ghatwali service. It is manifest therefore that on the 24th 


' January 1899 the defendant No. 1 had not ceased to be ghatwal. ; 


, and no valid rights had been created in his favour up to that date 
under the document of the sth September, 1896. If after the 24th 
January, 1899, when the plaintiff purchased there has been any 
trawwaction between the Government and the zemindar and the 
ghatwal, . it "is impossible to say that the plaintiff could derive any 
benefit from such transaction. Her title dates at the earliest from 
the 24th January, 1899; she is purchaser of the right, title and 
interest of the judgment-debtor as they stood on that particular 
date. We have found that on that date the judgment-debtor had 
no transferable right ; the plaintiff therefore has taken nothing by 
her purchase and cannot succeed. 


The result is that this appeal must be allowed and the suit 
dismissed with costs in all the courts, 


A. T. M, | Appeal allowed. 


, 


[ — 


Before Mr. Justice Richardson and Mr. Justice Beachcroft. 
LAKSHMI NARAIN ROY AND OTHERS 
6 " 


Vn i v. 


SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Abwab—Bengal TenBucy Act (VIIL of 1885), Sec. 74—Peshkosh—improvement 
—Embankment. - 


Pd 


Peshkosh, a fixed annual sum, paid asa contribution towards the expense 
‘incurred in repairing embankment, i the payment of which comes out of the 


* Appeal from Appellate Decree No. 2465 of 1915, against the decision of 
G. B. Mumford Esq, District Judge of Midnapur, dated the 4th June, 1915, 
‘affirming that of Babu Nalini Kant Bose, Mansiff of Contai, dated the 26th 
August, 1914. .- E e 


Ciril. 


1905. 
eves 
Purna 


v. 
Soudamini, 
Mookerjee, J. 
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CIVIL. 


1918. 
Nerad 
Lakshmi Narain 
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land, is not an abwab. There was no vice in the origin of deshbark, the consider» 


ation for which was most beneficlal work. 


Appeal by the Plaintiffs. 


Biatan of State for ' Suit for a declaration that the levy of peshkosh was illegal, 


India in Council. 





for the cancellation of the certificate, for the refund of the amount 
levied thereunder and for a perpetual injunction restraining the 
Secretary of State for levying fesA&osA in future. 

The material facts appear from the judgment. 

Babu Jyotish Chandra Hasra for the Appellants. 

Babu Ram Charan Mitra for the Respondent. 

The judgment of the Court was as follows : 

ar 

This appeal is preferred by the plaintiffs in a suit against the 
Secretary of State and relates to a charge described as peshkosh 
which the Collector has levied from the plaintiffs in execution of a 
certificate issued under the Public Demands Recovery Act, (Bengal 
Act I of 1895.) The plaintiffs sue fora declaration that the levy 
of fesh&osA is illegal and they further pray for the ‘cancellation of 
the certificate, for the refund of the amount levied thereunder and 
for a perpetual injunction restraining the Secretary of State from 
levying peshhosh in future. 


It appears that there are two estates, known as Jalamutha and 
Majnamutha, inthe district of Midnapur, the history of which is 
adverted to in the judgments of the.Courts below. At the time of 
the Permanent Settlement the proprietors refused to accept the 
settlements offered to them and the estates have ever since been 
temporarily settled. Their situation renders them liable to inun- 


dation and gram-bheries or village embankments are maintained to . 


protect the cultivable lands. It is asserted for the Secretary of 
State that pesh&osh is a fixed annual sum payable by the snispésdars 
(holders of resumed lakhiraj lands) and /akAfrajdars ofthese estates 
as a contribution towards the not inconsiderable expense which has 
to be incurred every' year by the proprietors for the time being in 
repairing the embankments. As the estates are gt the present time 
under direct management, that the expense is now met by the 
Government, 


Both the Courts below have found as a fact that the practice of 
levying and paying jeshtosh has existed froma very long time. 
The learned Munsiff in the trial Court says that the proprietors from 
time out of memory , have been realising feshosk from lakhizajdars 
ant nisphidars and in some cases from the tenants of lakherajdars 

© 
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and nisphidars. The learned District Judge in the lower appellate : 


Court says similarly “There, can be, no doubt from the oral and 
documentary evidence adduced for the defendant that pe:hbosh 
although its actual origin is unknown was being realised by the 
proprietors of the two estates from lakherajdars (whether their title 
was valid or not) and from mal tenants from 1207 (1800 A. D.) 
and tbat it was taken asa contribution by the aid of which the 
proprietors were to repair the village embankments within the estate." 
The inference which thé District Judge has drawn from the evidence 
is that the practice has existed for so long that it must be referred 
to some legal origin and he holds that there must at some time have 
been an agreement between the proprietors of the two estates and 
thage who hold land therein that the former should maintain and 
repair the gram-bheries in the estates with the aid of funds contri- 
buted by the latter. He refers to Mr. Bayley’s report on the settle- 
ment of Majnamutha in 1844 as authority for the statement that 
prior to that year, probably in 1827, in the case of mal tenants or 
tenants of rent paying lands, peshtosh was amalgamated with rent. 
In the casé-of the lakherajdars no such amalgamation could tåke 
place and when some of the lakheraj lands were afterwards resumed, 
the nisphidars continued to pay under a separate head and apart 
from their rent the sum which they had previously paid in this 
account as lakherajdars. 


The annual payment for wbich the plaintiffs have been found 
liable was fixed in 1844 or before at Rs. 13-1-8 gds. 

The main contentioh of the learned pleadeg for the plaintiffsis that 
peshkosh is an abwab and as such is prohibited by the tenancy law 
m this country. If that contention has any substance it is some- 
what surprising that the fact was not discovered before this. The 
collection of abwabs has now been prohibited fora great number 
of years. ‘So far as we are aware the objection taken on this ground 
has only onae been taken before and then unsuccessfully in a ease 
to which I shall shortly refer. We are satisfied that peshkosh can- 
not be regarded as an imposition in the nature of an abwab within 
the meaning of the various provisions which have been enacted 
from time to time on that subject. The plaintiffs own kabuliat of 
1844 shows that the amount due on account of 2esA&osA was deduct- 
ed from the assets of the land and that rent was assessed only on 
the balance of the assets after this deduction had been made, That 
indicates that the payment comes out of the land and that the right 
to itis in an interest in the land to which a title may be made by 
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The peculia? situation and character of the land and the anti- 
quity and purpose of the payment all point to its having a legitimate 
contractual foundation. If the statutory law governing the relations 
of landlord and tenant must, be applied, the modern analogue 
is to be found not in section 74 of the Bengal Tenancy Act relat- 
ing to illegal cesses but rather in the provisions of that Act relating 


to improvements [Chapter IX and section 3o (c)]. 


r We are supported in the view we take by an unreported decision 
of Sir Lawrance Jenkins, C. J. and Holmweod J. (Second Appeal 
No. 44 of rigra decided 3oth July, 1915.) Sir Lawrence Jenkins, 
referring to a claim „for peshkosh in the Majnamutha estate, said 
that the basis of the claim was long continued payment beyond the 
memory -of man which was in itself a title in favour of the recipient 
of the payment. He referred to, Sumbhoolall v. Collector of 
Surat (1), where the payment in question might have had a vicious 
origin and added that there was no vice in the origin of peskkosk 
the consideration for which on the contrary was most a 
work. 

' It was suggested in the argument that in the case oft the plaintiffs 
it has not been shown that they have regularly paid peshhosh. It 
is in evidence however that fesAA&osh was levied from them under 
the certificate procedure in the year 1904 and peshkosh is mentioned 
in their kabuliat of 1844. Weare satisfied that there are materi- 
als on the record upàn which the Court below was entitled to come 
to the conclusion that peshkosh is poyabe, in respect of the land | 
held by the plaintiffs. a 4 

The learned pleade? for the appellant*has not pressed the point 
taken in the Court below that the Public Demands Recovery Act 
was not applicable for the purpose of enforcing the payment. The 


‘terms of the Act of 1895 are sufficient to meet the point and it 


could not have been urged with success. 


The appeal must accordingly be dismissed with cogts. 
A TM. — Appeal dismissed. 
(1) (1859) 8 M. I. A. 1 (40). 
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APPEAL FROM ORIGINAL OIVIL. -> 
, Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir John t 
Woodroffe, Knight, Judge. 
NARENDRA NATH MITTER Crvin, 
° v. À 1918. 
RAI RADHA CHARAN PAL BAHADUR.* Mr Is 
Candidate, election 0f —Vegsination paper— Description of candidate—Proposer or semis 


seconder, if can be approver—Calcutta Municipal Act (III B. C. of 1899) 
Sch, V, R. a, if i 
Rule 2 relating to the conduct of elections in pursuance of the Calcutta Muni- 
cipal Act of 1899, contemplates that a nomination paper should be self-contained 
andpcomplete and the nomination paper which is presented by the candidate 
must contain all the matters which are specified in rule 2, one of them being the 
description of the candidate. 
If a person signs the nomination paper of a candidate, either as proposer or 
seconder, he cannot also sign it as an approver, e 
Woodroffe, J : Alternative nomination papers can be sent to the Chairman, 
so that if one is held, either in whole or in part, to be Invalid, the other may be 
used In such case, however, each nomination paper should be complete in itself. 
A candidate can send in a nomination paper with names of more than 18 
voters as mentioned in the rule, in order to meet the case of possible objections 
to any of the voters, whose names appear upon the paper. In such case, more 
than one nomination paper may be used, but the papers must be connected. 
That connection is effected by placing on each paper the name, description and 
address ol the candidate as appearing in the first paper, 
Appeal by the Petitioner. | 
Application under section 45 of the Specie Relief Act. 
The material facts appear from the following judgment of 


Chaudhuri, J :—This is an application under Sec. 45. of the March, r5. 
Specific Relief Act, relating to the acceptance of the nomination piii 
paper of Babu Narendra Nath Mitter for-the forthcoming Municipal 
election, The Chairman of the Corporation has held the nomina- ' 
tion of that gentleman as valid. His decision is questioned on 
several grounds. The nomination paper, he holds, contains the 
necessary particuMrs required by rule 2 of the election rules. He 
has treated as part of the nomination paper a letter written by the 
candidate signed by himself containing this description “Honorary 
Presidency Magistrate, landlord and banker, Hindu, Bengali.” As 
an annexure to that letter there are three printed forms containing 
i ioci In the printed forms which have been signed by the 


a dated the 15th March, 1918, sitting on the original side, 
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'sproposer, secondeér pianos there is no description of Narendra 


-—- 


~ 


* Nath Mitter. The Chairman has held that the covering letter of 
Narendra Nath Mitter can be treated’ as part of the nomination | 
paper. I am unable to take the same view. . The letter itself speaks 
of the nomination paper as a separate document. It seems clear ` 
to me under the rules that the nomination paper should -contain the 
description of the candidate. The very same question came up in 
England, and it was held that an omission of the candidate’s des- 
cription was fatal and could not be regarded as a misnomer. In 
The Queen v. Tugwell, (1) Chief Justice Lord Cockburn has held 
that a total omission of description was not an inaccurate descrip- 
tion and was not cured by Sec. 142 of the English Act, and it was 
therefore fatal to the validity of the voting paper., We have no 
section corresponding to Sec. 142. Justice Hannen also said ir in 
that case that he could not think it would be right to hold that the 
nomination paper was valid notwithstanding a total omission of 
the description of the candidate. It was argued that the description 
was for the:purpose of enabling the Chairman to identify the candi- 
date. But I think it has been tightly argued on the other side 
that it is for the purpose of enabling the persons who are approvers 
to identify the person whom they are approving. 

~ The second point relates to sub-rule 2 (d) of the election rules 
namely that the signatures of 18 voters as approvers ought to appear. 


.As I have said, the nomination paper in this case consists of 3 


sheets. The first sheet contains, amongst other things, the signature 
of the proposer and the seconder and of 18 persons as approvers. 
The second sheet contdins the names of 14. persons, it being pasted 
on to the first sheet. - On the third sheet also pasted there are three 
signatures. Objection has been taken by the applicant before me 
that the signature of Tandulal on the first sheet, (he being No. 6 
on that pagé) ought not to have been accepted, and similar objec- 
tion has been taken to Nos. 3, 8, 12, 14, ro and 15. Nos ro and 
15 have been rejected by the Chairman, and therefore it 15 not 
necessary for me to consider them. With regard to Tandulal it ls 
said that there is no such voter. The Chairman says '' the full name 
of Tandulal is said to be Tandulal Kanori, voter No. 1821.” Now 
on the électoral roll there is no such name as ‘Tandulal, The 
name of Tandulal Kanori appears. There is also another name 
on the electoral roll that of Tandulal Agarwalla who is put down as 
voter No. 615 in that list. How it could be decided without an enquiry 
by the Chairman as to whether Tandulal was Tandíülal Kanor or 

(1) (1868) L. R. in B; 704. 


IN 
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some other person, I cannot make out. Tandulal was not present, and 
the Chairman seems to have relied entirely on an allegation made 
on behalf of the candidate Narendra Nath Mitter. I do not think 
that he was competent to do so. What he has got to do is to com- 
pare the name of the singnatory with the name appearirig in the 
election roll. “It is to avoid elaborate enquiries as regards the 
identity of.voters that that rule ought to b& strictly observed. As 
authority for this proposition, reference has been made to Moore- 
house v. Linney & Ashton (1) There oyght not to bea ` laborious 
enquiry into these matters, but the question ought to be determined 
by mere comparison of the nomination paper and the electoral roll. 
An objection was also taken to No. 3 Jagabandhu Mookerji, who 
appesently wrote a letter saying that he had not approved of the 
candidate. No enquiry was made into that matter, and yet the 
signature was accepted. With regard to No. 8, Benoy Krishna 
Chakravarty, his signature appears on page r as wellas on page a. 

So far as page 24s concerned, I shall have to say later as to why it 
has been rejected, and therefore I do not want to deal -with that 
man’s case at present With regard to No. r2, the name of Ananda: 
Mohan Shaw appears as voter No. 1509. In the list the number 
put-down against No. 12 is r5og. It is Said to be\a mistake for 
voter No. 1484. Here again the name on the electoral roll and the 
signature do not agree, and I do not therefore think that the’ Chair- 
man should have accepted that signature as the signatüre of a voter. 
With regard to No. 14, the signature appears as Srigopal Bilas Roy. 
The Court Munshi has jead it as such ; it kas also been supported 
by an affidavit, relied upon by the applicant before me; and it is 


not said that it could be "read i in any other way. Thé name appears 


on the election roll as Srigopal Bilas Ram, and therefore the Chair- 


man was not “competent to treat the signature on ‘the nomination | 


‘+ 


paper as that of a voter. 
With regard to page 2, a very serious allegation has been made. 


Some of the persons, whose names appear on that list, have said that ' 


they never intended to approve of the candidate Narendra Nath 
Mitter, Certain others have come forward and said‘that they were 


prepared to approve of that candidate.’ It appears, However, from the | 
petitioners affidavit that some of the ‘signatures, at any rate, on that: 


page were signatures which were put down in connection’ with the 
proposed election ef one Pramatha Nath Pramanic. It is curious 
how a document of that character should have come’ to‘ be pasted 
on to the nomination paper upon which the candidate : Narendra 
(1) kk B. D. 273. f $e €t E 
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Nath Mitter has relied, and I think that the Chairman was quite 
right in not taking into consideration the signatures on that page. 

With regard to the third sheet, it contains three signatures but 
not the name of the candidate proposed. There is nothing to show 
that those persons approved of the proposal made by the proposer 
and the seconder, and relying upon the case of Zarman*v. Park (1). 
I hold that those signatures ought not to have been accepted. 

The result of my decision, therefore, is that there are not 18 
approvers approving of the candidate Narendra Nath Mitter, and on 
that ground also the nomination paper ought not to have been ac- 
cepted. The Rule is therefore made absolute with costs. 

Against this decision, the petitioner appealed. 

Messrs. T. C. P. Gibbons K. C. (Advocate-General), amd 
S. K. Chakravarty for the Appellant. 


Messrs. N. Sarkar and S: C. Basu for the Respondent. 
+ The judgments of the Court were as follows: 


Sanderson, C. J :—This is an appeal by Mr. Narendra Nath 
Mitter against the Judgment of my learned brother Mr. Justice 
Chaudhuri The matter arose in connection with the candidature 
of Mr. Narendra Nath Mitter for the forthcoming Municipal Elec- 
tion in Calcutta, Thisigentleman was a candidate for the Corpora- 
tion, and he sent in certain documents to the Chairman of the 
Corporation in connection with his nomination. An objaction was 
taken to these documents as not constituting a valid nomination. 

The Chairman decided in favour of Mr. Narendra Nath Mitter. 
A Rule was obtained under section 45 of the Specific Relief Act : 
and, upon the hearing of that Rule the learned Judge made it 
absolute with the result that he overruled the decision at which the 
Chairman of the Corporation had arrived. 5 

Now, the rule which relates to this matter is one of the rules 
relating to the conduct of elections which were made ig pursuance 
of the Calcutta Municipal Act of 1899. . This is rule 2, and it runs 
as follows :— 

"Every person who is a candidate for electiog shall send to the 
Chairman, not less-than fourteen days before the day fixed for the 
election, a nomination paper containing :— 

(a) his name and description and a statement of his place of 

abode, 

(2) the name of the ward or wards for which he purposes to 

stand, 

41) (1881) 7 Q. B. D, 369 (373). hj 
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(c) the signature of two voters other than the cafididate in each * 


such ward who respectively propose and second his candi- 
dature, and : 


— (d) the signature of eighteen voters other than the candidate 


in each such ward who approve .his nomination." 
The candidate in this case Mr. Narendra Nath Mitter sent in 
four documents. The first was a letter signed by himself and 
addressed to the Chairman of the Corporation of Calcutta jin 


these words : = : 


“Dear Sir, 
I beg to send you herewith my nomination paper for elec- 


tion as Municipal Commissioner for Ward No. 6 at'the ensuing 
Geaeral Election. The nomination paper is duly proposed, second- 
ed and approved. l 
l> i yours truly 

(Sd.) Narendra Nath Mitter 

Hony. Presidency Magistrate 
ii Landlord and Banker, Hindu, 

B engalee. 


Attached to that letter by means of a clip as we were informed, 
were three forms of a nomination paper. | These three forms, it 
appears, were gummed together. The first one is as follows :— 

“I hereby propose Babu.Narendra Nath Mitter, wrongly put 
down as Nagendra Nath Mitter in the Election roll, of Premises 
No. 84 Muktaram Babu's street, who is recorded as Voter No. 1553 
of Ward No. 6 as a candidate for election as Commissioner of Ward 
No, 6.” ! ii 

Then the name of the proposer is written and his number as 
voter and that of his ward and, then the name of the seconder 
is written, Atal Coomar Sen, with his number as voter and the 


» 


number of the ward. Dudsipenth there are the names of the. 


18 approverg with their numbers as voters, and the number of the 


ward, opposite to their names. The name of Atal Coomar Sen. 


appears as approver as well as seconder, and the Chairman of the 
Corporation has found that No. 15, the name of which is Sew 
Kissen Srikissen, 1s that of a firm, and the signature is not the 
signature of an individual. < 

The second nomination paper is in the same form as that which 
I have read, but it does not contain the names of the proposer, 
and the seconder, nor does it contain the name of the candidate. 
That form is signed by 14 people, the name of Atal Kumar Sen 


again appearing a$ an approver, 


- 


"  d)3 


CIVIL. | 


19168. 
Nar uma 
Narendra 


v. 
Radha Charan, 
Sanderson, C. J. 


292 > 
CIVIL. 
1918. 

bana aaa 


Narendra 
v. 
- Radha Charan, 


Sanderson, C, J. 


% 


THE CALCUTTA LAW JOURNAL, — [Vor. XXVIII 


The third dócument is another similar nomination form, and 
that again does not contain the names of the proposer and the 
seconder, nor does it contain the name of the candidate. 

Now, the first objection which is taken to these documents 
being a valid nomination was that the nomination paper did not 
contain the description of the candidate. ° 

The answer which was given to that objection was, that it was 
true that the actual form of the nomination paper did not contain 
the description of the candidate, but the descrfption of the candidate 
appeared fully from the letter which had been attached to the 
nomination paper and that the letter and the three nomination 
forms ought to be taken together as one no.nination paper, and 
that consequently the nomination paper did contain the descriptien 
of the candidate. 

In my judgment that contention is not sound, and I think that 
the first objection which is raised to these documents being a valid 


e nomination paper, wz, that the nomination paper does not contain 


the description of the candidate, is a good objection. I think it is 
cleir that what is contemplated by the rules is that a nomination 
paper should be self-contained and complete and that the nomina- 
tion paper which is presented by the ca1didate must contain all the 
matters which are specified in rule 2, one of them being the descrip- ~ 
tion of the candidate. We were informed that the forms which were 
used were supplied by the Corporation : if this be so, I think it is 
somewhat unfórtunate that the forms do not contain a Space which is 
allocated to the description of the candidate. There is a space 
allocated to his aame and "there i is also a space allocated to his place 
of residence, but there is no space allocated to his description, as is 
the case in the forms which are prescribed under’ the Municipal 
Corporation Act in England: in those forms there is'a separate 
column provided for the description of the candidate. — , 

On the facts of this case, in my judgment, the nomination paper 
which has been sent to the Chairman of the Corporation does not 
contain the description of the candidate. 

. The second point which is urged against the valjdity of this no- 
mination was that the name of the seconder had been included as 
one of the approvers, I think itis clear from the wording of the 
rule that if a person signs the nomination paper of a candidate, 
either as proposer or seconder, he cannot also sign it as an approver. 
Therefore, I agree with the decision of the Chairman of the Corpora- ' 
tion when he decided that the signature of Atal Coomar Sen as, an 
apprgver was not in order, 


' 
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. The Chairman of the, Corporation has also decided that No. 1 ^ 


is the name of a firm and not of an individual : and, the learned 
Advocate-General bas quite correctly, if may say so, admitted that 
he -could not support that as a good signature of an approver on the 
ground that it is the name ofa firm and not the signature of an in- 
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dividual voter. e Consequently, if the nomination is to be confined Sanderson, C. J., 


to the first of these three forms, i in my judgment it is not a good 
nomination, for the following reasons :—— 

First, that it does not contain the description of the candidate, 
and secondly, that it does not contain the names of 18 approvers in 
addition tó the names of the proposer and seconder. 

The result is that there is really an enti of this matter, unless this 
Coyrt thinks it right that either the second or the third form ought 
to be taken into consideration, and ought;to be treated as part of 
the nomination paper. In my judgment neither the second nor. the 
third form ought to be taken as part of the nomination paper, and 
the ground of my decision is, that neither the second nor the third 
form contains the name of the candidate and the.names of the pro- 
poser or seconder. The intention of the rule is, that a nomination 
paper, in order to be valid, should among other matters contain 
the name of the candidate, : and the names of the proposer and 
seconder, and then the names of the approvers. .. And, to. my mind 
it would.not be right for usto say that the second form. and the 
third form should be taken as part of the nomination paper, merely. 
because the three forms are gummed together and sent in to the’ 
Chairman at the same time. If we were so to hold, we should be 
laying the procedure in respect of. ME elections open to the possi- 
bility of considerable abuse, because unless the names of the:can- 
didate, his propostr and seconder appear on the paper which the 
approvers ate asked to sign, it might be.that signatures of approvers 
might be obtained by representing that they were giving their appro- 
val toa pagticular candidate, when, as a matter of fact, their signa- 
‘tures were intended to be used for another candidate. I do not say 
that this was done in this case.. Lonly use that as an illustration 
for pointing out that it would be impossible for us to:hold ‘that the 
< second and third forms.ought to be looked upon as part of the no- 
mination paper simply because they are attached to the: frst nomi- 
nation paper and sent to the Chairman at one and the same time. 
I do not express any opinion as to whether the second and third 
forms might . have been looked at for the purpose of seeing whether 
the nomination is valid, ifthey had contained.the names of the 
_ candidate and of bis proposer and the secondér. I confinegny 
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judgment to the facts of this case and hold that we cannot look at 
the second and third forms for the reason that neither of them con- 
tained the names of the candidate, the proposer and the seconder. 

There is one other matter to which I wish to refer before I con- 
clude my judgment. Itis said that it was alleged before the Chairman 
of the Corporation and also before, Mr. Justice Chaudhuri that some 
of the signatures of the approvers, in what I call the second form 
(which contains the names of the r4 approvers), were intended to 
be in support of the candidature of somf person other than Mr. 
Narendra Nath Mitter, and the learned Advocate-General applied 
to the Court that we should admit certain affidavits with regard to 
that matter, inasmuch as he said that reflection had been cast upon 
the reputation of his client. It appears that those affidavits pad 
not been used before Mr. justice Chaudhuri, but that the learned 
counsel who was then acting for the appellant, (which learned 
counsel is not before us to-day) decided not to use those affidavits 
before the learned Judge. 5 

Under those circumstances, the respondent objected to their 
admission on the hearing of the appeal and we declined to admit 
them, 

Having regard to the conclusions which I have already expressed 
in the first part of my judgment, it is not necessary for me to come 
to any decision about this matter; I express no opinion as to 
whether there is any ground for the suggestion that some of these 
names were obtained for’ another candidate or another proposed 
candidate. " : à 

In this connection I may draw attention to the fact that, as I 
read the judgment of Mr. Justice Chaudhuri, the learned Judge 
gave no definite finding on this point. Therefore, that matter, in 
my judgment, remains undecided; at any rate, so fat as my judg- 
ment goes, I express no opinion one way or the other, as, for the 
reasons I have stated, it is unnecessary for my judgmeng. 

For these reasons I think that the appeal should be dismissed 
with costs and the Rule discharged with costs. 

At the request of the learned Advocate-Genegal to deal: with a 
further point that he urged, I will add this to my judgment. The 
learned Advocate-General contended that the nomination paper did 
contain a description of the candidate because after the address of 
the candidate appear these words ;— 

“Who is recorded as Voter No. 1553 of Ward No. 6.” 

In my judgment that by itself is not a “ description ” within the 
meaning of rule 2 (a) When one refers to the Election Roll, one 


ki 
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finds there the name of Nogendra Nath Mttter, whicle ought to be 
Narendra Nath Mitter opposite the number 1553, and his address 
No. 84, Muktaram Babu's Street. This carries the matter no further 
than the nomination paper itself. I cannot think that such a refe- 
rence by itself can be held to be a description of the candidate with- 
in the meaning of the rule, 


Woodroffe, J.—Rule 2 of the Election Rules says that a nomina- 
tion is to be sent to the Chairman. In my opinion, if there be one 
such paper, it must be cemplete in itself, which is not the case here, 
for the description given on an appended letter from the candidate 
is not sufficient. I see no reason, however, why alternative nomina- 
tion papers should not be serit to the Chairman, so that if one is 
helg, either in whole or in part, to be invalid, the other may be used. 
In such case, however, each nomination paper should be complete 
in itself. I see also no reason why the candidate should not send 
in a nomination ‘paper with names of more than 18 voters as men- 
tioned in the rule, in order to meet the case of possible objections 
to any of the voters whose names appear upon the paper. In such 
case, more than one nomination paper may be used, but the papers 
must be connected (otherwise than as here by mere pinning 
together). That connection is effected by placing on each paper the 
name, description and address of the candidate as appearing in the 
first paper. If we were to hold otherwise, we should open the door 
to fraud. 

Here the first paper does not contain a description of the can- 
didate such as is given in the lettter appended to the nomination 
paper. I agree with the Chairman fhat a seconder cannot also sign 
as an approver. The 18 voters in clause (d) of the rule are clearly 
18 voters other than those mentioned inclause (c). This excludes 
voter No. 1o on the first mentioned paper. The number of appro- 
vers in the first paper is (excluding also, as is admitted, voter No. 15 
which is the game of a firm) 16 only. This is insufficient, unless we 
include voters on the other two papers said to be attached to the 
first paper. The second paper must be excluded. It is said to 
include the namesof voters whosay that they intended to support 
Pabu Promotha Nath Pramanick. But apart from this, that appears 
not complete. “I think the third sheet ought to be excluded on the 
same ground, namely, that it is not in itself. complete and is not thus 
connected on its face with the first paper, so as to. make it capable 
of being read with it, ` 


It js suggested that some impropriety was committed in putting 
e 
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, forward the second paper as to which Mr. Justice Chaudhuri, accord- 


ing to the report read to us, does not seem to have come to any 
definite finding. It is impossible to accede to the application of 
the appellant to put in further affidavits, for his learned counsel 
said at the hearing before Mr. Justice Chaudhuri that he would not 
give evidence on this point. It i is not necessary, however, to go into 
this matter further, for he appeal fails on the technical ground stated 
and should be dismissed with costs. I’ agree that reference to the 
number of the candidate in the Election Roll, is not by itself a 
sufficient description within the meaning of the rule: though if it 
were, the appeal fails on other grounds stated. | 


M». N. C. Bose :—Solicitor for the Appellant. | 
Messrs pun Mehta & Co. —Solicitors for the Respondent. 
ATM. , 00. Appeal dismissed. 
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Before Mr. Justice Letcher and Sir Syed Shamsul Huda, Knight, 
E ' Judge. 
SHEIKH GOLAM KHALIQ 
? 2. ` 


LASARDAK ALI KHAN AND OTHERS. 


Decree, execution of—Application for execntion—Person to whom certificate to 
‘collect debts granted, if-competent, i 


The appellant was one ofthe sons of the ‘original decree-holder. After the 
.death of his father, he made an application under the provisions of the Succession 


Certificate Act to which he made the other heirs of his deceased father partiés, . 


as to the grant of a certificate in order to entitle him to obtain the particular 
decretal amount, and it was granted. He alleged in his application for execution 
- that“: was the only person entitled to the judgment-debt : 


Held, that the appellant, was entitled to maintain the application. 


Appeal by Decree-holder. 

Application for execution of decree. - 

The material facts appear from the jüdgment of Fletcher, J. 
Babu Saroda Charan Maity for the Appellant. 
Babu Sitaram Banerjee for the Respondents. 
The judgments of the Court were as follows : 


Fletcher, J.— This is an appeal by the! decree-holder against 
the decision of. the learned District Judge of Midnapore, dated the 
14th December, 1916 affirming the decision of the Munsiff of Contai. 
The appeal is preferred against an order passed in an execution 
case and the points raised are these : First of all the question arose 
Whether the present appellant was entitled to maintain the present 
application. The facts are these: The appellant is the son of the 
original decree-h8lder. He is. not the only son or the only heir ; 
but after thé death of his father he made an application under the 
"provisions of the Succession Certificate Act to which he made the 
other heirs of his deceased father parties as to the grant of a certi- 
ficate in order to entitle him to obtain the particular decretal amount. 
He alleged in his application thathe was the only person entitled 

“to this judgment glebt. Section 4 of the Succession Certificate Act 
provides that no Court shall pass a decree against a debtor of a 
deceased person for payment of his debt to a person claiming to he 
entitled to the effects of the deceased person or to any part thereof 
except on the ptoduction by the person so claiming, amongst other 
things, of a certificate granted under that Act. It is quite clear that 


4 


* Appeal from Order No. 147 of 1917; against an order of D. N. Delevingne, 
'  Esq., District Judge of Midnapore, dated the 14th December, 1916, affirming 
that of Babu Surcndra Nath Sen, Munsiff of Contai, dated the 13th May, 19fb. 
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*the Act contemplates the production of a certificate granted io a 
person who claims to be entitled to a part of the effects of a deceased 
person. Section 6 deals with the mode ofthe application. Sec- 
tion 7 deals with the procedure on the application. The first sub-! 
section speaks about service of the notices. The second sub- 
section provides that when the Court decides the righte thereto, that 
is, to the certificate, to belong to the applicant it shall make an 
order for the grant of the certificate to him. That is what happened 
in the present case. .Sub-section (4) provides that where there are 
more applicants than one for a certificate and it appears to the Court 
that more than one of such applicants have a right to the certificate, 
the Court, may grant a certificate to eithér or any of them.’ Then 
comes section 16 which states as to the effect of the certificate agd 

< that is that it is conclusive as against the person liable to pay the 
debt and that it shall, notwithstanding any contravention of section 1 
sub-section (4) or other defect, afford full indemnity to all such 

e persons as regards all payments made or dealings had i in good faith. 
In the present case, the learhed District Judge, i in my opinion, was 
clearly wrong on these provisions in holding that the judgment- 
debtors were entitled to £0 behind the terms of the certificate. It 
seems to me that on that point the judgment of the learned Judge 
cannot be supported, 

The second question raised is the question of limitation. It 
seems to me that the learned District Judge was clearly right in hold- 
ing that the acceptance of the instalment after default must be taken. 
to have waived the decree- holder’s right to recover the whole amount, . 
due on the decree. 

The last point that has been raised 1n this appeal is the third 
point that was raised before the Munsiff, namely? that the respon- 
dents to this appeal alleged that they were not in possessfon of' any 
of the assets or the estate of the deceased judgment-debtors and that 
the land that had been attached did not form part of jer estate ; 
and it was also alleged that the deceased judgment-debtor had died 
without leaving any property. That point has not been dealt with 
by the learned District Judge, although it wag dealt with by the 
Munsiff. The case must, therefore, go back to the learned, District 
Judge for him to determine the last objection raised by the respon- 
dents to the present appeal. Costs will abide the result of the re- 


hearing by the learned District Judge. We assess the hearing-fee 


in this Court at two gold mohurs, 
Shamsul Huda, J.—I agree. . 
A. T. M. ' Appeal allowed < Case remanded, 


A 
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Before Mr. Justice Fletcher and Sir Syed Shamsul Huda, 
Knight, Judge. 


SAILAJA NATH ROY CHAUDHURY AND OTHERS 
v. 
CHANDI CHARAN LAHA AND ofuzas.* 


Bengal Tenancy Act (VIII of 1885). Sec. 106, suit under—Record-of-vights, 
entry tn, correction of,—- Declaratory suit, if it is—Conurt-fee—Court-fees Act 
(PII of 1870) Sch, IT Art. 17, Cl. (3)—Ad valorem fee, rf necessary. 


A suit instituted under seétion 106 of the Bengal Tenancy Act before the 
Settlement Officer, although transferred to the ordinary civil Court for the purpose 
of trial, is a suit for a declaratory decree within the meaning of article 17 Cl. (3) 


qhschedale II of the Court-fees Act, “and is not chargeable with an ad valorem 
fee. f ] 


. The mere e fact that a plaint has been madarai drawa up does not alter the 
nature of the snit. 


# 


Sati sk. Chandra Gir v. Gopal Chunder Rai (1) followed. . 


Chandi Charan Laka v. Monoranjan Chattopadhya ya (2) not followed. 
Appeal by the Plaintiffs. 


_ Suit under section roô of the Bengal Tenancy Act, for amending 
the entry in the record-of-rights on a declaration of plaintiff's rent- 
free right to the lands in dispute. 


It appears that in the record-of-rights, prepared under the Bengal 
Tenancy Act the lands in dispute were recorded in the names of the 
plaintiffs and other co-sharers as not assessed with rent but fit tp be 


assessed with rent  Pfaintiffs claimed % niskar right to the said. 


lands, and -accordingly brought a suit under section 106 of the 
Bengal Tenanoy Act before the Settlement officer of Satkhira for 
correctior of the entry in the record-of-rights, with a court-fee of 


Rs. 10 being affixed on the plaint, The suit was then transferred by - 


him to the. Subordinate Judge’s Court of Khulna for trial. The 
suit was subsequently transferred to the Court of the Munsiff at 
Khulna for disposal. The suit was valued at Rs. 1500, and! the 
plaint contained prayers for the following reliefs :—  . 

*(ka) That it may be declared that the plaintiffs have rent-free 
right in the afore-mentioned 6o bighas 3 cottas 8 chattaks of land 

* Appeal from Appellate Decree No 317 of 1916, against the decision of 
Babu Ganendra Nath Mukherjee, Additional Subordinate Judge at Khulna, dated 
the 16th September, 1915, affirming the decision of Babu Kedar Nath Chow. 
dhuri, Munsiff, znd Court, at Khulna dated the 18th and the 28th of Janu- 
ary eI9t5. | 
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eout of the lands Specified in the schedules, or, at any rate, that they 


have rent-free right thereto accrued by reason of their adverse 
possession thereof for upwards of 12 years, that is, for & long period 
without payment of rent in respect thereof, and that an order may 
be passed for the correction of the entries erroneously and'unlaw- 
fully; made in the Khewats, anti by transferring 1 higha 18 cottas ` 
15 chattaks of land of Khewat No. 250 from Khewat No. 248, by 
transferring Khewat No. 13 from Kheyat No. 12, and by transferring 
plots Nos. 1149, 1150 and 1248 from Khata Wo. 487 and including 
the same under Khewat No. 295, and by recording the whole, 


that isito say, the entire 60 bighas 3 cottas 8 chattaks of land of the 


Pd 


said Khewats as not liable to assessment of rent. 

(kha) That the entry may be amended by recording the pigs 
Nos. 1149, 1150 and 1248 to be in the plaintiffs khas possession 
and the plot No. 2496 by transferring, it from khata No. 518, 

(ga) That costs of this suit may be awarded. 

(gha) That the plaintiffs may be granted any other reliefs which 
they may be found entitled to.” 

Defendants raised a preliminary objection tothe hearing of ds " 
suit on the ground that the plaint was insufficiently stamped. They 
contended that the plaint contained -in addition to a prayer for a 
declaratory decree, prayer for consequential reliefs also, and as 
such an ad valorem fee on the full value of the suit, #¢, on Rs. 15200, 
ought to have been paid. . RS 

The Court of first instance being of opinion that the case fell 
under cl. (c) subsection (4) of section 7 of-the Court-fees Act, 
directed the plaintiffs to pht in/the, balance 8f the court-fees within 
ro days from the date,of order, and the plaintiffs héving failed to 
put in the sime within the prescribed time, the suit was dismissed. 

On appeal the learned Subordinate Judge affirmed tle decision ` 


of the first Court. Against that decision plaintiffs appealed to the 
High Court. 


Babu Anilendra Nath Roy Chaudhury for the Appellants. 
Babu Narendra Chandra Bose for the Respondents. 


[D Nu 


The judgments of the Court were as follows: ° 


Fleteher, J.—This is an appeal by the Plaintiffs against the 
decision of the learned Subordinate Judge of Khulna‘dated the 16th 
September, 1915 confirming the decision of the Munsiff of the same 
place. The suit was brought under section ro6 of the Bengal’ 
Tenancy Act. Though the case was transferred to the civil Court 
for ne purpose of trial still the suit was a suit instituted under the 
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provisions of section 106 of the Bengal Tenancy Act. Now, what" 
is the proper court-fee in a suit instituted under section 106 of the 
Bengal Tenancy Act? There is & clear decision of this Court in 
the case of Satish Chandra Gir v. Gopal Chunder Rai (1) that a 
suit under section 106 of the Bengal Tenancy Act is a suit for a 
declaratory decree within the meaning of article 17 cl. (3) of 
"Schedule II of the Court-fees Act and that, therefore, the plaint in 
such a suit does not require an ad valorem stamp. On the other 
hand, the learned Jud&es of the Courts below have relied on the 
: decision of this Court in the case of Chandi Charan Laka v. 
Monoranjan Chattopadhyaya (2), where it was held that a suit 
brought under section 106 of the Bengal Tenancy Act which 
æ wag transferred to the civil Court and in which there were claimed 
other reliefs might be valued on an ad valorem basis. The judgment 
in that case made certain remarks and amongst them we find this : 
“No general rule governing all the cases," that is, all the cases 
under section 105 gf the Bengal Tenancy Act, "can be laid down ; 
but the question must be decided on the facts of each special case." 
If there is no general rule - and in the view of the learned Judges 
who decided the case of Satis v. Gopal (1), there is no general rule, 
“and in the view of the learned Judges in.the case of Candi v. 
Monoranjan (2) there is a general rule—I may say so without dis- 
respect that the learned Judges who decided the case Satis v. 
Gopal (1) were bound by the decision of the case Chandi v. 
Monoranjan (2) and, as they said that there was no general rule but 
that each case must be decided on the facts af that particular case, 
1 think we should follow the earlier authority and go back to the 
rule that has been clearly and definitely laid down, namely, that a 
suit instituted undér the provisions of section ro6 of the Bengal 
Tenancy Act—notwithstanding B ose badly drawn up plaints that 
come from the Mofussil-—is, in fact, a suit fora declaration that the 
record-of-rights is wrong and that the mere fact that a plaint has 
been inartistically drawn up does not alter the nature of the suit and 
that such a suit, as laid down in the case of Satis v. Gopal (1), is, 
in fact, a suit for a declaration and not chargeable with at ad valorem 4 
fee. In that view,,I think the present appeal must be allowed and 
the case must be remitted to the primary Court for trial on the 
merits. Costs will abide the result. 
Shamsul Huda, J.—I agree. 
A, N. R. C. Appeal allowed ; case sent back, 
” (1) (4910) 12 C. L. J. 638. (2) (1913) 17 C. L. J. 416. 
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'" APPELLATE CRIMINAL. 
Before Sir Charles Chitty, Knight, Judge, and Mr. Justice Smither. 


SUPERINTENDENT anp REMEMBRANCER or LEGAT, 
AFFAIRS, BENGAL 
v 
MOZAM MOLLA AND OTHERS." 
Criminal Procedure Codo (Act V of 1898), Secs.°96, 100— Warrant under 
Sec. roo, form of—Form under Sec, 96, adopted to Sec. 100, tf legal. 


There being no prescribed form of warrant under section 100 of the Code of 
Criminal Procedure, the Magistrate who issued it adopted a form under sec- 
tion 96 to the provisions of section 100 by altering the figures and zd by « 
drawing up the warrant in term required by section 100 ; 

Held, the warrant was perfectly legal. It is immaterial what form is used 
provided that the substance of the warrant complies With the requirements of 

e section 100. 
Gurameah v, The King-Emperor (1) followed. 


Bisu Haldar v. The Emperor (2) distinguished. 


Appeal under section 410 of the Code of Criminal Procedure. 


The case for the prosecution was that one Amir Husain lodged an 
information with the police Sub-Inspector of Mohammadpur that 
while he was absent from his home Arip Molla and others had 
forcibly carried away from his home his sister Tobeida alias Sakhina 
Khatun, who on attaining puberty had repudiated her marriage 
during childhood withe Abdul Rahaman,Molla, son of Arip Molla, 
and had caused a suit also to be instituted for the revocation of the 
marriage. The Sub-Inspector went to the house of Arip Molla, and 
the latter having declined to make oyer the girl without the Magis- 
. trate’s order, the matter was reported to the Sub-Divisional Magistrate, 
who ordered a search warrant to be issued under section 100 
Criminal Procedure Code for production of the girl before him. 
The Sub-Inspector read over the warrant to Arip Molla, and the 
girl still not being made over tothe Sub-Inspector for production 

> before the Magistrate, the Sub-Inspector them went inside Arip 

Molla’s house accompanied by the President Panchayét, Dafadar and 

several constables, and tried to enter into the hut in which the girl 

had been kept confined in order to liberate her and to take posses- 

sion of her in execution of the search-warrant, The accused persons 

* Government Appeal, No. 2 of 1918, against the order passed by the Sessions 
Judge of Jessore, dated the 3rd September, 1917. ' e 

* (1) (1911) 16 C. W. N. 336. (2) (1907) 11 C, W. N, 836, 
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$ 
resisted, and one of them actually hurt a constable, The accused "CRIMINAL. 
were subsequently sent up for trial. 1918. 

The accused denied the occurrence at Arip Molla’s house and Hune dik adoitan P 
pleaded not guilty. They further questioned the legality of the Remembrancer of 
search warrant itself. Eo 

It appears that in issuing the search-warrant under section roo p. 
of the Code of Criminal Procedure, the Magistrate adopted a form | kai S 
under section 96 Criminal Procedure Code to the provisions of 
section 100, by alterifg the figures and also by drawing up the 
warrant in terms required by section 100 

The accused were convicted by the Magistrate under sections 147 
and 353 of the Indian Penal Code, and one of them was sentenced 

@ to eight months’ and the rest to six months’ rigorous imprisonment. 

On appeal the learned Sessions Judge acquitted all the accused. 
Against that order of acquittal an appeal was preferred to the High 
Court by the Superintendent and Remembrancer of Legal Affairs. 


Mr. Orr (Deputy Legal Remembrancer) for the Appellant. 


Mr. Khoda Bux and" Babu Satindra Nath Mukherjee for the 
Accused. g 


The judgment of the Court was as follows : . 


In this case the accused persons were convicted by a Deputy 
Magistrate of offences under sections 353 and 147 Indian Penal 
Code and sentenced Israil to eight months and the rest to six 
months’ rigorous imprisonment each. The accused appealed to the 
Sessions Judge who acquitted them on a qugstion of law. He held 
that the ruling in the case of Bisu Haldar v. The Emperor (1) was 
conclusive in this case. The facts, he said, were identical. Against 
that acquittal thé Government have appealed. It appears, clear 
that the facts' of the two pases are not identical. A perusal of the 
judgment in the case of Bisu Haldaryv. The Emperor (1) shows 
that not onlye was the warrant’ in that case issued under section 96 4 
Criminal Procedure: Code but that" the terms of the warrant indi- 
cated that it was issued under that section. In this case 
there being no presgribed form of warrant under section roo the 
Magistrate who issued it adopted a form under section 96 to the 
provisions of section 100 by altering the figures and also by draw- 
ing up the warrant in terms required by section roo. This being , i 
so, the warrant would be perfectly .legal. For this we find an 
authority in the case of Gurameah v. The King Emperor (2) where P 
the form of'a warrant under section 98 was used with the necessary 


(1) (1607) 11 C. W, N, 836, (2) (1911) 16 C, W. N, 336. . 
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"alterations for a warrant under section 100. It is immaterial what 
form is used provided that the substance of the warrant complies 
with the requirements of section roo. That it certainly did i in the 
case before us, It has been suggested that the warrant was ' altered 
after issue to meet the objections raised in this case. At that there 
is no evidence whatever on the record; on the contfary, there is 
the evidence of P. W. No. 12 who states that he altered it with his 
own hand before the issue. We accordingly set aside the order of 
acquittal passed by the learned Sessions Judge and remand the 
case to the Sessions Court for a hearing of the appeal on the merits. ' 
The accused may, remain on bail pending the hearing of the appeal. 


AN. R. C, : Order of acquittal sei ate 


e ; = 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir John 
Woodroffe, Knight, Judge, and Sir Asutosh Mookerjee, Knight, Judge, 


i MÁRIAM BIBEE 
; / 
we & 
SHAIKH MUHAMMAD IBRAHIM E OTHERS,* 
Hiba— Musha—Custom— Authoritative statement — Custom ot pleaded in litiga- 
tion — Relevant evidence—gDocumentary evidence, conflicting—Coure of appeal 
in matter of conflict of evidence—Burden of proof—Benamt transaction — 


Surrounding circumstance— Witness, reliability of, how he a aaa 
lady — Deed, execution af —Famtly settlement. 


Sanderson, C. J.: Where the documentary evidence is canaine great 
weight should be given to the opinion of me learned Jüdge who has seen and 
heard the witnesses, 

The Court of appeal would be more unwilling to set aside & judgment of tho 
lower Court, especially if there was a conllict of evidence, than in a case tried on’ 
written evidence where the witnesses were not before the Judge, because of the 
opportunity afforded of judging how far the witnesses were eyorthy of credit, 


Colonial Security v. Massey (1) gene to. 


Mockerjee, J. : The burden lies on the appellant tovsatisfy the Court that the 
^ finding of the trial Court which he assails is not supported by the evidence on the 
record : Lailjee v. Dadabhat (2) and Colo nial « Return v. Afassey (1) referred to. 

*' Appeal from Original Civil No. 55 of 1915, against the decision of Mr, 
Justice Greaves, dated the 3rd May, 1915, sitting on the Original Side, 

(1) (1896) 1 Q, B. 38. .-« 

42) (1915) 23 C. L. J. 160 (204) ; L L. R, 43 Calc, 833. 
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Woodroffe & Mookerjee, JJ.: Whether a witnessis reliable or not may be 
judged, not merely from demeanour but also from the mode and manner in which 


the answers are given 4 


Reference may legitimately bé made to the work of Mr. Crookes on Castes 
and Tribes of the North Western Provinces and Oudh as an authoritative state- 
ment of customs prevalent among the Eraki sect of Mahomedans. 


The fact that a custom was not pleaded in litigations between members of the 
community where it might have been pleaded, is relevant evidence, and the ques- 
tion of its relevancy is not gffected by the circumstance that some of these suits 
were still pending in Courts at the time of the trigl. 


Mookerjee, J. $ In a case of gift by a Mahomedan, when it is alleged that the 
transaction was fictitious, the Court has to rely upon the surrounding circums: 
tances contemporaneous with the gift and the subsequent conduct of the parties 
Oancerned 

Mooberjee, J. : (Sanderson, C. J. dissenting) A gift of a"house by a Mahome: 
dan donor to two of his sons, one of whom is adult and the other is a minor and 
the adult son takes possession of it, is absolutely void. 


Afookerjee, J. (Woodroffe, J. expressing no opinion): Under the Mahomedane 


law as administrat&i by British Indian Courts where the subject of the gift is 
incorporeal property not susceptible of physical possession a gift thereof may be 
completed by such transfer of control as may be appropriate and possible in the 
Circumstances : Amirunacssa v. Abedunnessa (1) and other cases referred to. 

The doctrine relating to the invalidity of gifts of musha though not favoured, 
cannot altogether be ignored or repudiated : Vakusullah v. Boyapati (2, and 
Ibrahim v. Saióo (3) referred to. ; 

Sanderson, C. /. 1 A gift to two donees, one of whom is an adult and the 
other a minor, but not in the guardianship of the donor at the time of the gift, 
is valid, Where the adult son accepts the gift for himself and his minor brother 
at one and the same time and thereby places himself in the position of trustee 
or guardian for his brother, and consequently the donor will not take seisin of 
the property for his minor son, no ‘confusion’ will arise. 

According to Mahomedan law, seisin or actual possession is not neccssary to 
complete the. heba and the donor must evince his intention of making a complete 
transfer of the ownership in the property from himself to the donee by placing 
the latter in a position to enjoy it beneficially, or to make use of it consistently 
with its purBose, and in considering this question the relationship of the parties 
must be kept in view. In other words to be in a position to take possession is 
tantamount to taking possession : and to place the donee ín a position to take 
possession, is equivalent to delivery of possession similarly investing with 
authority for that purpose is equally sufficlent. 

Per curiam : A custom must bs ancient, certain and reasonable, and being 
in derogation of the general rules of law must be construed strictly: Zwrgershad 
v. Sheo Dyal (4) referred to, 


(1) (1874) L, R. 2 I. A. 287 ; 15 B. L. R 67; 

(2) (1906) I. L. R. 30 Mad, 519. 

(34 (1907) L L. R. 35 Cale. 1; L. R 34 I. A, 67 ; 6 C. L. J. 695. 

(4) (1876) Li R. 3 I. A, 259 (285). o 
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Civit, * Sanderson, C. J. Y There is no absolute rule of law that a purdanashin lady 
1916. must have independent advice. The possession of independent advice or the 
we absence of it is a fact to be taken into consideration and well weighed ona 
Mariam Bibee review of the whole circumstances relevant to the issue of whether the grantor 
Ibrahim, thoroughly comprehended and deliberately of her own free ‘will carried out the 
— transaction. If she did, the issue is solved and the transaction is upheld, but 


if on a review of the facts which include the nature of the thing? done and the 
training and habit of mind of the grantor as well as the proximate circumstances 
affecting the execution, the conclusion is reached that the obtaining of indepen- 
dent advice would not really have made any difference gn the result then the deed 
ought to stand : Kali Bakhsh v. Ram Gopal (1) followed. 


Mookerjee, J.: Where the person who seeks to hold a purdanashin lady to 
the terms of her deed is one who stood towards her in a fiduciary character or in 
some relation of personal confidence, the Court will act with great caution and will 
presume confidence put and influence exerted. Where the person who seeks% 
enforce the deed was an absolute stranger and dealt with her at arms length, the 
Court will require the confidence and influence to be proved intrinsically. 


A Court will not be inclined to set aside a deed by a purdanashin lady, where 
*the lady is proved to have been of business habits, to havg been literate and to 
have possessed capacity to judge for herself y 
A settlement ofa disputed or doubtful claim isa valid and binding arrange- 
ment which the parties thereto are not permitted to deny, ignore or repudiate. 
m This principle is not applicable to a case where the party does not assert that 
G there was a compromise to put an end to dispute and to terminate or avoid litiga” 
tion, and that the consideration for the compromise was, not the sacrifice of a 
right but the abandonment of a claim. 


Appeal by the Plaintiff, 


Suit for declaration of, plaintifi’s title to property and for conse- 
quential relief, 


The material facts are stated in the judgment of Greaves, J. 


19185. Greaves, J.—The plaintiff in this case is the daughter of one 
Put Haji Kader Bux deceased, a Mahomedan of the Eraki sect or 
community who died on the 28th August, 1907, leaving hip surviving 

three sons, the defendants Shaikh Mahomed Ibrahim, Shaikh 
Mahomed Soliman, and Abdus Somad, five daughters, namely the 
plaintiff and the defendants, Hakima Bibi, Khadij ija Bibi, Ayesha 
Bibi, and Khairunnessa Bibi, and two widows, Woozeerun Bibi 
and Motaba Bibi, the last named being the mother of the three 
sons and five daughters. The plaintiff claims to be entitled to #, of 
her father's estate, and amongst other reliefs asks for an enquiry of 
what the estate consists and for partition thereof. The defendants 


other than those above-mentioned are two sons of a brother of Haji 
Y e 


(1p (1913) I. L. R. 36 All, 81 (91) ; Le Ri 41 L A, 33; 190, Ls Js 12271 
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Kader Bux, named Hazir Bux, with whom he used to carry on e CIVIL, 
* . * " T 
husiness in Calcutta and elsewhere and who succeeded to their I916, 


father's share in the business and one Mohamed Siddick, who was Mariam Bibee 


and is entitled to a share in the profits of the Calcutta business. i r 
. TA nim, 
The plaintiff's claim is resisted upon three grounds which appear Pi n 
in the written statement of Shaikh Mahomed Ibrahim and which padri 


are as follows: (1) that Haji Kader Bux left no property having 
during his lifetime disposed of it by two hebas, the ist of which 
was made on the 22nd April 1897,.in favour of the defendant 
Shaikh Mahomed Ibrahim and of the share of Haji Kader Bux in 
the Calcutta business, and the and of which was made on the roth 
July, 1907, in favour of his 3 sons and of the rest of his property. 

Ta) That ‘the Eraki community although governed in all other 
respects by the Sunni school of Mahomedan Law, is governed in 
matters of succession and, inheritance by Hindu law and that by 
the law and custom governing the parties the plaintiff is not entitled, 
to any share in the estate of Haji Kader Bux, if he in fact left any 
estate. (3) That by a deed of release dated the roth January, 1908, 
the plaintiff for valuable consideration released any right and 
interest she had in her father's estate. 


The suit was filed on the ard January, 1911, and on the a4th 
April 1911, the defendant Ibrahim applied to record terms of settle- 
ment contained in a letter of the 17th March, 1911, addressed by 
the plaintiff to him, the plaintiff filed an affidavit setting out other 
terms, and her counsel desired to go into these matters and cross- 
examine with regard t$ them to show, I Bather, Ibrahim's bad faith 
or the pressure he had tried to exercise, but I declined to allow 
cross-eximinatien on this, and I have not taken these matters into / 
account ox consideration for the purposes of this judgment, as I 
conceived them to be attempts to arrive at a settlement of the 
matters in dispute and designed to avoid the family embitterment 
which a suit like this naturally engenders, and the heavy expense 
necessarily involved in a litigation of this nature. 

The issues I have to determine were agreed upen between the 
parties and are as follows: : 

(1) Has the Court any jurisdiction to try the case? 

(3) Was the deed of the roth January, 1908, explained to the 
plaintiff and did she receive the consideration of Rs. 4500? Was 
the deed executed by her under misrepresentation and fraud ? 

(3) Is there a custom among the Eraki community excluding 
femgles from inheritance? e 
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¢ (4) Were the'hebas made by Kadir Bux, and are they valid and 
operative under Mahomedan Law? 

(5) Whether the suit is bad for misjoinder of parties and causes 
of action. < m ot 

The determination of issue No. 1 depends oa the validity of the 
first heba, and accordingly I propose to postpone the determination 
of this issue until after the determination of the issue with regard to 
the hebas which is issue No. 4, and as part of the consideration for 
the deed of release was the alleged existence of the custom excluding 
women from succession and the existence of the hebas, it will be 
convenient to dispose of issues 3 and 4 which deal with these 
matters before deciding the issue with regard to the release, which is 
issue No. 2. 4 

I propose then to deal first with issue No. 3. The plaintif 
denies the existence of any such custom as alleged, and of 
course the burden of proof lies on the defendant, Mahomed 


elbrahim, who sets up the custom. The custom as pleaded 


is, as above s'ated, that the members of the Eraki community are 
governed in matters of succession and inheritance by Hindu Law. 

[His Lordship then discussed the evidence of the plaintiff and 
went on : ] 

This concludes the plaintiffs oral evidence on this issue, but 
she also relied on certain judgments, Exhibits A, B and C, in which 
no such custom was set up to rebut claims to property by women 
members of the Eraki community. I admitted this evidence under 
section 13 of the Evidence Act, but I declined to admit pleadings 
in pending suits which were tendered in @vidence on this point. 
These judgments do not seem to me to be of much value as they 
are at the most only negative evidence, and of course ‘there may 
have Been good reasons in such suits for not pleading the custom, if 
such custom there be. And moreover it does not seem to be a 
satisfactory way of making them evidence to call witnesses who knew 
or were related to the parties or so stated and thus endeavour to 
establish that the suits were between parties, some of whom at 
least were members of the Eraki community. 

[His Lordship then discussed the evidence" of the defendant 
Mahomed Ibrahim and went on:— | . 

The defendant Mahomed Ibrahim also gave evidence as to the 
existence of the custom in similar terms as did Mahomed Siddick. 
It is matter of comment that Abdul Barkat, a leader of the Mahome- 
dan community and evidently a witness of knowledge and position 
who was examined for another purpose, was not examined as t8 the 


^ 
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existence of the alleged custom, although he knew the Mahomedans 
of Kotwari as Erakis by caste, and although the defendant Ibrahim 
and the deceased were disciples of his. Now there is undoubtedly 
a large body of evidence.called on behalf of the defendant Maho- 
med Ibrahim to testify to the existence of the custom alleged, but 
although one does not wish to indulge in meticulous criticism of 
the evidence,*it does not in my opinion establish the custom ‘plead- 
ed, that is to say, that this community is governed in matters of 
succession by Hindu Law, but rather seeks to establish a custom by 
‘which, under no circumstances, females inherit which is of course 


not in accordance with the principles governing succession by 


Hindu Law. The result is that, in my opinion, the defendant 
eei{ghomed Ibrahim has failed to establish the custom pleaded, and 
with regard to the third issue, there is in my opinion no custom 
among the Eraki community excluding females from inheritance. 


I should add that the existence of such a community is 
abundantly establighed, but there is no satisfactory evidence as to 
their origin and that they were originally Hindus, and I desire to 
_ make it clear that I have taken no account of any evidence given as 
to dress, custom and so on (of course other than the custom which 
I have to determine), which sought to establish the Hindu origin of 
the community. Some such evidence was given on commission 
and was sought to be given before me, but much of it I have 
disallowed, and, as before stated, such evidence as was given I have 
disregarded, as being outside the question I have to determine. I 
think it may well be'that there has been a, practice among certain 
families of this community to exclude women from succession, but 
in my opinion, this is not sufficient to establish the custom sought 
to be relied on. f come now to deal with the fourth issue, that 
with regard to the two alleged hebas. 


The first heba is an oral heba and purports to have been made 
‘by Kader Buin favour of the defendant Mahomed Ibrahim on 
the 22nd April 1897 and of Kader Bux's share in the Calcutta 
busines& "The two defendants, Mahomed.Soliman and Abdus 
Somad, were born®respectively on the 3oth December 1897 and the 
rrth August rgor, and consequently were not in existence at the 
date of the alleged heba. 


[His Lordship after discussing evidence, went on : ] 


The defendant Ibrahim also gave evidence with regard to the 
first heba. He stated that the first heba was in his favour. “I was 
sixteen or seventeen at the time the heba was made and entries were 
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CIVIL. * made in the account books.» All the books of 1903 were closed and 


1916, account made of profits and losses, and my father made a heba of 


Mariaa Bib zc his share in my favour and entries were made in the books of account 
í = at my fathers instance, The accounts were kept in my name. 
brahim. : 


Subsequently a heba was made in the presence of Hazir Bux, Moha- 
‘Greaves, J, med Siddick and Abdus Sattar, gomastas, and others. From then 
n the account appeared in my name, and my father had fio connection 
with the business entries after they were in my name. On one occa: 
sion I was not here and my father signed my name by his pen to the 
2 accounts. . That was the only occasion. This witness produced to 
verify his statements Exhibits 4A, 5A, 5B, 5C, 6A, 7A, 8A, 9A, 104, 
TIA, 12À, 12B, 13A, 13B. 14À, 15A, 16A, which purported to cor- 
roborate the statements contained in his evidence, Further evidgpeem 
was given by Mohamed Siddick and he stated that he was present 
when the first heba was made and that he made entries in the books 
of account and] that Kader Bux told the partners that he had made 
* over his share to Ebrahim from that moment and from that time 
Ibrahim would be the proprietor, and in cross-examination he stated 
that after the heba, Kader Bux lived usually at his native village. 
In rgos ‘he came to Calcutta occasionally after the heba he stayed l 
e at Calcutta for much less period than before, and after the first heba 
he did no work in connection with the Calcutta firm. No notice was 
issued to the public by Kader Bux.” 


It is now necessary to refer shortly to few of the Exhibits. Ex- 
hibit 4A purports to show a debit in the account of the father of the 
sum that at the date, of this entry stood to his credit in the books 
of the firm, and to credit the account so debited to Kader Bux to 
his son Mohamed Ibrahim. Exhibit 5A purports to show a credit 
of the sum at the same date to the account of Mohamed Ibrahim, 
and Exhibit 6A purports to show that the share of profit in respect 
of his share is after his death transferred to the credit of Moha- 
med Ibrahim, and Exhibit 74A 1s to the same effect, «hough in this 

' his signature is as follows:—'' Mohamed Ibrahim by the pen of 
Kader Bux.” 


The genuineness of the first heba is disputéd by the plaintiff on 
three main grounds. (1) That after the date of the alleged heba, a 
house No. 47 Taltolla Lane was purchased in the name of Hazir 
Bux and Kadir Bux. 


(z) That in a heba (Exhibit H) made by Hazir Bux in Novem- 

‘ber 1907 in favour of his two sons, the defendants Mohamed Jaun 

and Abdus Sattar, Hazir Bux states that his brother Kadir Bux 
+ i ' 


+ 
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owned a 714 annas share in the Calcutta business although he made 
a transfer of this property to Mohamed Ibrahim some ten or twelve 
years before his death for some politic reason, and goes on to refer 
to the house in 47 Taltolla Lane as belonging to him and his de- 
ceased brother—the inference I am asked to draw being that the 
alleged beba was only a benami transaction. 


(3) That whén the defendant Mohamed Ibrahim petitioned (Ex. 
G) after his father's death to be appointed guardian of his infant 
brother, he included in the schedule to the petition as the property 
of the infants their $ share in the property left by Hazi Kadir Bux, 
that is to say No 47 Taltolla Lane and outstandings on account of 
the Calcutta business. 
^— 


With regard to the first of these objections, it is true that thc 
premises 47 Taltolla Lane are by the conveyance, Exhibit I, conveyed 
to Hazir Bux and Kadir Bux, but this was the name of the firm as 
appears from the evidence of the defendant Mohamed Ibrahim 
and moreover it is In evidence before me that 47 Taltolla Lane 
. was purchased with money of the firm (see Ex. 12B), that repairs 
and taxes were charged to the firm (see Ex. 13B), and that the rent 
was divided amongst the partners (see Ex. 15À). Having regard 
therefore, to the fact that it was purchased with firm's money if it was 
in fact conveyed to Hazir Bux and Kadir Bux as ‘individuals, they 
held the premises in trust for the partnership. 

‘With regard to objection (2), in my opinion the heba (Ex. H) 
is not evidence against the defendant Mahomed Ibrahim, but even if 
it is, it is not, in my opinion, in any way conclusive against the heba 
and with regard to the statement therein contained as to Taltolla 
Lane, I prefer the evidence of Exhibits 12B, 13B and 15A to the 
statement in"Exhibit H. 


With regard to objection (3), I accept the statement of the 
defendant Mohamed Ibrahim, who-appeared to me a reliable witness, 
as to how the application for guardianship came to be made and the 
details inserted. 

He states, "I applied at Ghazipore for the guardianship of the 
infants. I cannot read or write Urdu. My attorney wrote to me 
from Kotwari to say a certificate was necessary for carrying on the 
' business. I wrote to him (Budhraj Sing) to say if he sent an appli- 
eation for me to sign, 1 would do so. A place was marked for me to 
sign. The marks appear on the document. I signed in three 
places. 

The result 1s that, i in js opinion, Kader Bux madea valid heBa 
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of his share in the Calcutta business to the defendant Mohamed 


. Ibrahim, 

In my opinion the deed of dissolution of partnership on the 
retirement of Abdul Gunny, Exhibit 3, is not evidence, and I have 
not taken it into consideration in the conclusion at which I have 
arrived. 

[With regard tothe and heba his Lordship after discussing 
evidence on the point, went on :] 

As against this the plaintiff relies on the ‘guardianship application 
and the heba made by Hazir Bux, to which I have already 
referred. The plaintiff further relies on the evidence of the defend- 
ant Ibrahim as to his father’s desire before his death to execute a 
document in respect of the two alleged hebas as showing they 
incomplete and non-existent, but I think he may well have desired 
to reduce to writing what had already been completely carried out 
by the oral transactions already referred to so as to prevent any 
disputes after his death ; but I do not think that this shows that no 
such hebas were in fact made. The result is that, in my opinion, 
the existence of and validity of the second héba is established, and 
with regard to the fourth issue I hold that the hebas were made by 
Kader Bux and are valid and operative under Mahomedan Law. 


This really disposes of the case, but it is, I think, desirable that 
in case I have formed a wrong opinion with regard to the hebas 
or either of them, I should express my opinion with regard to the 
validity of the release, ` e ; 

I now accordingly come to the secorfd issue which concerns the 
release of the oth and 1oth January 1908. | 


The material parts of the document are as follow’ ; “We Mussamuts 
Waziran Bibi and Matabo Bibi, widows of Haji Kadir Buksh 
deceased, and Mussamuts Mariam Bibi, Hakima Bibi and Khadija 
Bibi, daughters of Haji Kadir Ruksh deceased, are, residents of 
Mouzah Kotowari, Pargana Lakhnesur, District Balia. We declare 
that the late Haji Kadir Buksh, the predecessor of the declarants, 
was a proprietor of the moveable and immovable properties detailed 
below, and his intention was to give away the whole of his proper- 
ties to his three sons, Mohamed Ibrahim, Mohamed Solaiman and 
Abdus Samad, and with this object he made his eldest son Mohamed 
Ibrahim the proprietor of the shop in Calcutta, and prior to' his 
demise the late Haji Saheb in the presence of us, the declarants, 
and of Mohamed Ibrahim, Mohamed Solaiman, and Abdus Samad 
and other relatives and kinsmen of his, made a gift of and gave 
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away all his movable and immovable properties situate in District? 
Balia, Calcutta, and Muzaffarpore, to his sons aforesaid, made 
(them) proprietors, and put (them) in possession of the same, and 
in accordance with the oral gift and grdnt aforesaid all the three 
sons of the Haji Saheb aforesaid are holding or possessing all the 
properties as proprietors, and it is their names which have been 


' registered in the sarkari papers, and it is also the custom amongst 


our community that the sons only get possession of the paternal 
property and females of the family do not get shares in the paternal 
property. However as a precautionary measure and to prevent 
future disputes lest disputes should arise in the family through 
instigation &c. on the part of any body, we the declarants after 


amk sidering our advantages and disadvantages, and with our sense 


— 


and understanding unimpaired, declare as below :— 
“First We the declarants Waziran Bibi, Motabo Bibi, widows 
of the Haji Saheb deceased, do by execution of this document 


declare that we do not wish to take any share in our husbands' * 


property. If we have any kind of right, then we relinquish the 
same in favour of our sons. Clause the second.—We the decla- 
rants, Mussamuts Mariam Bibi, Hakima Bibi, and Khadija Bibi, 
daughters of the Haji Saheb deceased, declare that our brothers 
aforesaid have paid the sum of four thousand and five hundred 
rupees in cash to each of us the declarants, consequently we, the 
declarants, have no claim or right of any kind to the properties 
aforesaid. If we have any kind of right, we relinquish all those in 
favour of our brothers Mahomed Ibrahim, Mahomed Solaiman and 
Abdus Samad. Now we have no demand or claim of any kind to 
the property left by the father. Our brothers aforesaid are in every 
Way proprietors *of all (the same). Clause the third: We the 
declarants do in every way confirm and admit the oral gift and 
grant which has beer made by our husband and (our) father.” 

` The docgment is signed on behalf of Mariam Bibi, the plaintiff, 
by the penof her husband Abdul Hamid, and one Haji Ahmed 
signed the document on behalf of the other ladies. It purports to 
be written on rgth January r903 by the pen of Hadi Hossain who 
was called as a witness on commission. It was duly registered by 
the Registrar,...the facts with regard to this being stated in the 
document as follows :—that the executants having heard and under- 
stood the contents and terms of this document admitted, in a loud 
voice, the preparation and execution of the document from behind 
the leaves of the doorfacing the west of the room leading to the 
Dalan, facing north of the female apartments, and in my presenge, 


e 
315 
Civil. 
1916. | 
| 
Mariam Bibee 
9. f 
Ibr ahim, 
Greaves, J, 


* 
"316 


CIVIL, 


bee ee 


1916, 


el 


Mariam Bibee 
-^ v. 
” Ibrahim, 


.Greaves, J. 


on 


^ . l 


THE CALCUTTA LAW JOURNAL. . [Vor. XXVIII. 


: P 
* thatis,in the presence of the Registrar Musamut Mariam Bibi 


received after counting a sum of Rs. 4,500, and it further goes on 
to say that the executants were duly identified. ' 

The plaintiff alleges that she thought she was executing not a 
release but a power of attorney; that it was never explained to her, 
and that.no money was. paid her. The evidence i behalf of the 
plaintiff with regard to this document is as follows :— 

The plaintif herself, who is a Purdanashin lady, spare evidence 
before me to the following effect :— e 

“I remember executing a document. I cannot read or write. 
I executed a power of attorney after. my father's.death. Ibrahim 
said he had to collect. moneys from various people, and that he 
would give me my share after they were got in, I put my thumb: 


-mark to the power of attorney. The document was not explained 


to me. , My husband was present there. I did not obtain his 
permission, or ask him anything. It was not explained by him to 
me or by any one else. I have got confidence in Ibrahim. I did not 
ask anybody anything about the document later—after my father's 
death I wanted my share; Ibrahim said he had to collect the money 
due to the estate, and when everything was got in he would give me 
my share, but for that purpose a power of attorney was necessary, 
and that I must execute one. No money was paid when I put my 
thumb-mark. Ibrahim asked me to execute the document, I and 
my own mother and Ibrahim were there at the time," and in cross- 
examination she stated, "I did not ask my husband to sign my 
name—no one read anything out. I had great confidence in Ibrahim. 
Not one word was.reid outof the doftument—a document was 
shown and we were told it was the Muktearnamah." | i 

Her husband Abdul Hamid gave evidence *to the following 
effect: He stated that some four or five days before the document 
was executed, Ibráhim came to see him. He said “you want money 
now—I shall help you with money if you ask me to do what] want 
you to do.” I said, if I can help you, 1 shall be yery glad to. 
Ibrahim said to me “My sister, your wife, and other sisters are 
pressing for their shares, He said to me, if I gave to all sisters 
their shares, how can I carry on business. pi shall be without 
money. You had better help me that I may go on with the busi- 
ness.” Ibrahim said to me, "I shall give them their share” He 
said to me it was his intention to geta release executed by them, 
and asked me not to interfere in the matter. I said to him "this 
thing must be explained to your sisters. If they come to know of 
the execution of the release, they will not do it.” Ibrahim said it 


e 
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would not be given out to them that a release was being executed. CIVIL, 

Then he said it would be given out to them they were executing a 1916. 

power of attorney. He said it would be given out to them the docu- S M Bibee 

ment was a Muktearnama to be executed by them for the purpose of i 2. 
Ibrahi 


collecting the ou'standing dues to enable him to pay up the sister’s Paley 
shares. He askbd me to remain silent and not to interfere in the mat- Greaves, J. 
ter. In reply I said “what is your consideration for my helping you in mn 
the matter.” He gaid to me “you are pressed by creditors, I will 
give you money [e pay your creditors. 1 will go myself to the 
creditors and speak to them personally not to press you for money. 
I also would get a commission business for you. In reply to that I 
said, “how would you help me in starting a commission business. 
— <° you going to lend me the money or to give me the money once 
and for all" Ibrahim said to me “I won't pay the money by way 
of loan or by way of gift, but I will give you the money in respect 
of the share of my sisters." 

I relied on hie words and agreed to that. On the day.the docu- * 
ment was executed, I went to Ibrahim's place a mile from mine at 
10-30 Or 10 and found Mohamed Amin and 2 or 4 persons of his 
family. They were sitting in his parlour, I also took my seat there 
and about rr or 11-30 the Registrar and Munshee came to the place. 

I do not know the Munshee's name. When the Registrar came, 
Ibrahim made over the release to him. The Registrar on going 
through the document asked Ibrahim if the parties to it were agreed. 

The Registrar took the document and read it and asked Ibrahim if 
the parties were all agreed. He read it outaleud. He enquired of Ibra- 

him whether every thing was explained to his sisters. Ibrahim said 
‘yes’. Ibrahim said the parties were agreeable, and then the Registrar 
and the other persons went to the inner appartments. We all accom- 
panied the Registrar to that place. The document was made over to the 
Registrar. When he came Ibrahim went in to take the thumb impres- 
sions of the ffve persons, and the Registrar enquired whose thumb im- 
pressions they were, and each thumb impression of each person was 
pointed out to the Registrar and he noted them. He further stated 
that it was not truethat it was read and explained three times. “It 
was not read and explained in my presence. NO money was paid 
to the ladies. Ibrahim gave me money, on the’ rst day, Rs. 200, after 
that Rs. 500, after that another Rs. goo on the day the document 
was executed and registered, and after that he paid me Rs. 5oo. I 
did not tell my wife what the document was. <A year ora, year and 
a hal after the document was executed my wife came to know what 
the document was. I told her this." . 

! * 
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Civil. :* [His Lordship then discussed the evidence of the defendant] 
1916, Abdus Sattar testifies to the same effect as the other witnesses as 
rad 


Marlam Bibee to deed of release and stated. “That money was paid out of the 


Ibn fund of that Kotwari firm and was debited to Tbrahim in the Roz- 
IR, . 

eee namcha book, also called Rokar Bahi (day book) that entry was 
Greaves, J. made after registration. After sunset when we sat of our Guddi, 


I caused the entries to be made in that book. In that firm we keep 
Roznamcha, Khasra and Khata books. That aforesaid entry of 
the aforesaid money is entered in all those bdbks of that firm. The 
price of the stamp paper and the costs of the registration of that deed 
was also paid out of the funds of that the said Kotwari firm.” 


[His Lordship then says :] 


These books (viz Roznamcha book, also called Rokar Bahi a 
book), Khasra and Khata Books) were produced before me and are 
, Exhibits 16A and 17A inthis case. Exhibit 16A purports to debit 
` ethe account of Mohamed Ibrahim with Rs. 160 for the stamp, with 
Rs. 13,560 which represents the three sums of Rs. 4,500 and with 

the Registrar's fee of Rs. 60. Exhibit 17A is to the same effect. 


Defendant Mohamed Ibrahim and Mohamed Siddick gave 
e evidence similar to that of the other witnesses already referred to 
with regard to the deed of release, but it is-not necessary to refer to 
their evidence in detail. 

The circumstances under which the deed of release was prepared 
are as follows :— The defendant Mohamed Ibrahim stated that his 
father before his death wanted to execute a document in respect of 
the two hebas he had alrehdy made and wanted to state therein. how 
and when the two hebas were made and that the deed of release 
originated with him (Ibrahim), and that he suggested the two mothers 
and three sisters should execute a document in which his father's 
intentions should be stated, and that if they wanted anything paid, 
he was prepared to pay it, and that he consulted somae lawyers at 
Rasra who suggested the form the document should take. Mohatabo 
Bibi and Ibrahim apparently discussed the matter in the presence 
of the plaintiff.  Khudija, Hakima, and Wazirag, and after this 
Haji Ahmed and Abdul Hamid, were invited to attend the discus- 
sion and advise the ladies, which they did. These persons then 
agreed to execute a document in the terms of the release, and 

Shukrulla was deputed to go to & lawyer at Allahabad and get a 
draft prepared embodying the terms agreed on, which he did, the 
draft being prepared by Nawab Abdul Majid Bar-at-law of Allahabad, 
The draft was subsequently settled by a Ghazipore pleader, the 


@ 
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è 
witness Mohammed Abdullah, who was recommended by the 
witness Abdul Barkat. 

It is common ground that the plaintiff had no separate legal 
advice with regard to the execution ,of the release and that the 
several lawyers, who settled and prepared the deed, only put into 
legal form what had been previously agreed, if I accept the evidence 
of the defendants with regard to the preparation and execution of 
the release; but so long as I am satisfied that the plaintiff knew 
and undersrood what sh® was doing and the full effect thereof, this 
even, having regard to the fact that she was a pardanashin lady, 
wil not prevent the document standing :see Mohkomed Buksh 
Khan v. Hosseini Bibee(x), Kali Bakhsh aci v. Ram Gopal 


mij o (2). 


3 


If I am to decide this issue in favour of the plointift I must do 
so upon the evidence of the plaintiff herself and that of her husband 
Abdul Hamid, whose evidence is that...he concealed from his wife 
the true nature of the document and allowed her to execute it under 
the belief that she was merely executing a power of attorney and 
was thus a party to a fraudulent conspiracy to deceive her, 

And I must say that the plaintiff's own mother, her two sisters, 
and the various other witnesses who testified to the facts above 
stated with regard to the execution, have all entered into a fraudu- 
lent conspiracy to rob the plaintiff of what is her due. The evi- 
dence of most of these witnesses was given on commission, and I 
have had no opportunity of seeing them in the witness-box ; but if I 
have to choose between the evidence of Abdyl Hamid on the one 
hand and that of the defendant Ibrahim and, of Mohamad Siddick 
on the other hand, I unhesitatingly prefer the evidence of, these two 
witnesses who appeared to me truthful and reliable witnesses. 

I am satisfied on the evidence before me that the deed of the 
roth January 1908 was explained to the plaintiff and that she did 
receive the eonsideration of Rs. 4,500, and that the deed was not 
executed by her under misrepresentation and, fraud, and I decide 
the and issue in favour of the defendants. ~*~. 

‘The plaintiffs gounsel invited me to express an opinion as to 
whether in addition the transaction was fair and equitable, and I 


think insisted that I was bound to do so. I do not think I am so. 


bound in view of the way the case for the plaintiff was pleaded ; but 
I do not think it was unfair and inequitable under the circums- 
tances, and in so stating I do not forget that both Abdul Hamid 


* (1) &888) L'R. 15 I. A. 81 (91). 
(2) (1913) I. La R. 36 All, 81(91); 19 G L, J. 172; L, R. 41 T. A, 33, * 
` * 
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Cra, and his wife were in indigent circumstances at the date ofthe 
1916. deed. . 
Men BE In my opinion the family believed in the existence of some such 
: D. custom as is alleged, and I thipk that in their family the practice of 
Ibrahim, 1 


excluding women from inheritance had been acted on for sometime, 

Greaves, 7, and they may well have thought that what was their fractice was a 

= binding legal custom, for it is difficult to say when practice ends 
and custom begins—again there were the two hebas which, in my 
opinion, they thought valid and effectual*although ex abundant 
cautela, and to prevent disputes they preferred to have a document 
signed by the plaintiff acknowledging their validity. Under these 
circumstances I do not think the release by the plaintiff of any 

| rights she may have had in consideration of Rs. 4,500 was «F9 
unfair and inequitable transaction. It would certainly have been 
the wisest course to have insisted on the plaintiff having separate 
legal advice in a transaction of this nature. I should here state 

" that the value of the property, the subject ofthe rst heba, was 
Rs. 50,200 at the date of the gift and at Kadir Bux's death was 2 or 
3 lacs. The value of the property —the subject of the 2nd heba— 
was Rs. 50,000 or Rs. 60,000 at the date thereof, 

. With regard to the rst issue, as a result of my judgment, this 
Court has no jurisdiction to try the case, but of course to arrive at 
the conclusion I had to hear the evidence. 

» With regard to the sth issue, I decide this in the negative, as, if 
my judgment had been otherwise, I think it was necessary to have 
all the parties who ware before me before the Court. 

Mr. Rasul asks for costs including costs ‘of executing and filing 
commission, ` 

The Court, Yes. The plaintiff to pay Ibrahim 2 of taxed 
costs. The Rs, 2,100 deposited in Government Promissory notes to 
be returned to Ibrahim’s counsel or attorney. Suit dismissed 
against other defendant with costs on scale No. a. a 

Against this decision, the plaintiff appealed. 

Messrs. A P. Sen; A. Suhrawardy and P, K. ial for 
the Appellant. e 

Messrs, Jackson, Rasul and N. Ghatak for Deas Res- 
pondents. 

Mr. Majumdar for the Infant Respondent. 

Mr. J. N. Sinka for Respondent Mahomed Siddik. 

The judgments of the Court were as follows : 

Sanderson, C. J.—This an appeal by the plaintiff from tha judg- 
ment of Greaves J. dismissing her suit, The nature of the claim ' 

@ 
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and the defence are fully set out at the beginning.of the learned e 
Judge’s judgment as follows::—''The plaintiff in this case is the 
daughter of one Haji: Kader Bux, ‘deceased, a Mahomedan of the 
Eraki sect on community who died on the 28th August 1907, leaving 
him surviving three sons, the defendants Shaik Mahomed Ibrahim, 
Shaik Mahomed Solaiman and Abdus Somad, five daughters, namely, 
the plaintiff and the defendants Hakima Bibi, Khadija Bibi, Ayesha 
Bibi and Khairunnessa Bibi, and two widows, Woozeerun Bibi 
and Motabo Bibi, thelast named being the mother of the three 
sons and five daughters. The plaintiff claims to be entitled to wy 
of her father's estate and amongst other reliefs asks for an enquiry 
of what,the estate consists, and for partition thereof. The defend- 
nts other than ‘those abovementioned are two sons of a brother of 
-e Kader Bux named Hazir Bux with whom he used to carry on 
business in Calcutta , and. elsewhere and who, succeeded to their 
father’s share in business, and one Mahomed Siddick who was and 


is entitled to a share in the profits of the Calcutta business." e 


The plaintiff's claim is resisted upon three grounds which appear 
in the written statement of Shaik Mahomed Ibrahim and which are 
as follows : , 

(1) “That Haji Kader Bux ‘left no property, T during his 
lifetime disposed of it by.two , hebas, the first of which was made on 
the 22nd April 1897 in favour of the defendant Shaik Mahomed 
Ibrahim and of the share of Haji Kader Bux in the Calcutta busi- 
ness, and the second of which was made on the rgth July 1907 in 
favour of his three sons and of the rest of his property. 

(2) That the Eraki tommunity, althotfgh governed in all other 
respects by the Sunni school of Mohammedan Law, is governed in 
matters of succession and inheritance by Hindu Law, and that 
by the law-and ‘custom governing the parties the plaintiff is not 
entitled to any share in the estate Po Hah Kader Bux if he in fact 
left any estate. TL 

(3) That by a deed ot release dated the roth January 1908 
the plaintiff for valuable consideration released any right and interest 
she had in her father's estate." l " 

It will be con¥enient to set out the matefial dates: ‘gand April 
1897 was the date on which the rst heba relating to the Calcutta 
business is.alleged to have been made by Kadir Bux. 

; 13th October 1go4—'The Pathak of the house 47, Taltolla 
Lane. . : 

7th February 1907— The dissolution of, partnership so, far as 

Abdtil Gunny was concerned. ; ite TN 


. 
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1916. 28th August r907—The death of Kader Bux. 
AEN 31st October 1907— The hebanama s Hadjee Bux. 
v. sth November 1907—Hadjee Bux died. 4 
Ibrahim. 9th January 1g08—The deed of release. 
Sanderson, C J. 9th June 1908— Petition of Mahomed Ibrahim fox guardianship. 





The learned Judge found that the two hebas were in fact made 
and that they were valid and operative under Mahomedan Law. 
This decision really disposed of the case, and itis this question 
which was first argued by the learned counsel for the appellant. 

Tbe verbal evidence as to the first heba has been summarised . 
by the learned Judge in his judgment, and I need not refer in 
detail to'that with which he has already dealt: the principal eyjyuwo 
dence relating thereto is to be found at pages 24; 46, 47, 63, 64, 
128, 135, 136, 139, 369 to 377, 403 to 414, 424, 425, 432 of the 
Paper Book. 

e As regards the constitution of the Calcutta firm at the date of the 
first heba, viz, April r897, it appears that thes partners entitled to 
share in the profits were Kader Bux, Hazir Bux, Abdul Gunny and 
Mahomed Siddick (see page 345 of paper book), that Kader Buys 

e account was entered in the books of the Calcutta firm under the 
name of Haji Kader Bux Mahomed Ibrahim (see page 127 and the 
accounts) Kader Bux resided generally at Kotwari, but sometimes 
at Calcutta: Mahommed Siddick and Hazir Bux were the managers 
of the Calcutta firm. 

The defendant Ibrahim had at the time of the alleged heba 
been about 2 years in the firm and had "been working chiefly as 
cashier, but going about with his uncle Hazir Bux and looking after 
the business of the firm generally (see page 125) There were 
other businesses at various places in which Kadir Bux and Hazir 
Bux were interested, and it was under these circumstances that 
Kader Bux is alleged to have made over his share inthe Calcutta 
business to Ibrahim, who at that time was his only son, or, in the 
words supposed to have been used by his father, “to have made him 
owner just like myself and made him seated on my guddi.” 

With regard to the first heba I am satisfied on the evidence that 
there is no ground for interfering with the learned Judge's finding 
that à transaction purporting to transfer Kader Bux's share in the 

i Calcutta business to Ibrahim was in fact made. 

But it is said that the transaction was a benami one. The verbal 
evidence of those connected with the business is against this allega- 
tion, and, in addition to the other matters relied on, the evidence 
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goes to show that Kader Bux took no part in the working of the * EUM 

Calcutta firm after the first heba. 1916: 


Before the date of the first heba there were three accounts — ist, Mariam Bibl 
an account in the name of Kader Bux Mohamed Ibrahim, which 
was called during the hearing the partnership account— and, an — 
account in the name of Kader Bux which was drawn upón by Sanders: e 7 
Kader Bux for his expenses—3rd,'an account in the-name of . 
Mahomed Ibrahim which was an interest account. 

After the alleged heba, the first account was put into the name 
of Mohamed Ibrahim, and the other two accounts remained in the 
same names. The znd account remained in the name of Kader 
Bux, but Ibrahim drew upon it for his expenses. It seems. 

emmgprious if Kader Bux had ceased to have any connection with the 
firm, that this account should have remained in the name of Kader 
Bux, but it was pointed out that this was not exceptional in. 
the case of.this firm, for there was a similar account in the name 
of IIazir Bux, and, after his death the account was kept in his 
name, his sons drawing upon it for expenses. At the time of 
the alleged heba the balance standing to the credit of Kader Bux 
was debited to, him and credited to Mahomed Ibrahim, and the : 
accounts were thereafter dealt with as if Ibrahim was a partner, : 
Further more in the deed of dissolution of February 1907 Ibrahim 
is treated as a partner, he and Hazir-Bux taking over the share of 
the outgoing partner, and no reference is made to Mader Bux. But 
certain matters were relied upon by the appellant as showing that 
the verbal evidence, confirmed as it is bythe deed of dissolution 
and the accounts, could not be relied upon—and that the transac- 
tion was really a benami one. 

First it is said that the application for guardianship made on the py 

oth June, “1908, admitted the title of the minor brothers to a share 
' tin the house No. 47, Taltolla Lane, which, according to the defend- 
ants case, @ad ‘become the property of the firm after Kader Bux : 
ceased to be a member, and also to a share in the Calcutta business. 
The learned Judge having seen and heard the witness has accepted 
the: evidence of the defendant Mahomed Ibrahim, who appeared 
to him a reliable witness, as to how the application came to be made 
and the details inserted, and I am not prepared to interfere With 
his finding of fact thereon. Ibrahim said he could not write or read 
Urdu: it is to be noted that if he did know what was'in the details 
contained in the application for guardianship, he was deliberately 
creating evidence contrary to the case which he set upin the Court 
below. It is urged, however, that it was after he made this appliea- 
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pius * tion that he chauged his mind, and decided to defraud his two 

1916, brothers; this seems to me improbable and is inconsistent with the 

Ma o Has learned Judge's finding that in his opinion Ibrahim was a witness of 

A truth. Secondly-—that the house 47, Taltolla Lane was conveyed to 

Hore; Kader Bux and Haji Bux on 13th October, 5904, seven years after 


Sanderson, C. J. the first alleged heba. It is true that the conveyances is to Kader 
m Bux and Hazir Bux. But the'consideration for the sale was money 
advanced by the Calcutta business and the Exhibits 12 B, 13 B, 
14 A, and 15 A confirm the verbal evidence that this house belonged 
m reality to the firm ; repairs were charged to the firm and the rent 
was included in the profits which were divided among the partners. 
To make the matter more clear we had the pages represented by 
Exhibits 12 B and 15 A translated by one of the Court Interpreteggs» 
and Translators, and these show conclusively that the entries were 
made under the heading of the firm, and in particular that the sum of 
Rs. 434-11-6, which was the halance on the house account, was 
included in the amount credited to the profit account of the firm. 
Reliance, however, was placed on the hebanamatof Hazir Bux 
of the 31st October, rgo7 (which document and the deed of dissolu- 


tion of partnership were admitted by consent of learned counsel for 
? the plaintiff and Mahomed Ibrahim during the course of the argu- 
ment) as showing that this house did in fact belong to Kader Bux 

s and Hazir Bux, and not to the firm. 


I am not prepared to disturb the learned Judge’s finding, having 
regard te the verbal evideuce, corroborated as it is by the firm's 
books, that this house yas the property of the firm and that Kader 
Bux and Hazir Bux must be taken to have held itin trust for the 
partnership. Thirdly—reliance was placed on the statement in 
Hazir Buxs hebanama that Kader Bux had “owing to its being 
considered advisable," or according to another translation for “ poli- 
tic reasons," substituted the name of Mahomed Ibrahim in the 
place of his own in the books of the shop and had also declared his 
son to be owner of his share ahd had got the credit and debit entries 
made in the name of Mahomed Ibrahim : I agree with the learned 
Judge that this is not conclusive against the hepa, and indeed the 
reference to the declaration by Kader Bux that his ‘son was owner 
of His share may be said to be consistent with the heba having 
been made. 7 

Fourthly—it was urged that Mahomed Ibrahim was only 16 or 
17 years old at the date of the heba and that it was improbable that 
his father would entrust him at so early an age with his share in the 
business. This is a matter for consideration undoubtedly, but 
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upon such consideration it must be remembered that the evidence i 


was that Mahomed Ibrahim's uncle was the manager together with 
Siddick and that apparently his father bad not taken a very active 
part in the working of this part of the joint business. 
Fifthly—it was urged that the father would not have given the 
one son so large a portion of his property : In this connection it 
must be rementbered that at the time Mahomed Ibrahim was the 
only son; it is said that Kader Bux’s wife was in the family way, 
but the child was not born until eight months afterwards, and there 
is no evidence to show that Kader Bux was aware of his wife's 
condition at the time of the alleged heba ; apparently at that time 
the Calcutta business was not so valuable and did not bear such a 
large proportion to the rest of the father's property as it did after- 


; y S, è 


There is, however, another matter upon which much reliance has 
been placed by the learned counsel for the appellant, viz. that 1n 
the deed of release of gth January, 1908, Mohamed Ibrahim sub- 
mitted to a statement that the Calcutta business belonged not to 
him only, but to him and his two brothers. 

The beginning of the declaration in this deed is not inconsistent 
with the case of the defendant Ibrahim, but on the contrary to some 
extent it confirms if, inasmuch as it recites thatit was the inten- 
tion of Kader Bux “to give away the whole of his properties 
to his three sons ‘Mahomed Ibrahim, Mahomed Solaiman, and 
Abdus Samad, and with this object he made his eldest son Moha- 
med Ibrahim the proprietor of the shop in Calcutta,” which may be 
taken as a reference to the first heba in 189%; butit then proceeds 
to say that prior to his death “he made a gift and gave away all his 
movable and immovable properties situate in District Balia, 
Calcutta, and Muzafferpore to his sons aforesaid and made them 
proprietors and put them in possession of the same etc.” 

In the schedule the Calcutta shop is specifically mentioned as 
part of the property which was held and possessed by the three sons 
as proprietors in accordance with the oral gift and grant aforesaid. 

On the face of the deed, therefore, there appears to be an incon- 
sistency ; for in the one place it is declared that for the purpose of 
carrying out his intention of giving away all his property to his three 
sons he made Ibrahim the proprietor of the Calcutta shop; in 
another place it is declared that the shop was held and possessed by 


“= the three sons as proprietors. 


By reference to one of the Court interpreters it appeared that the 
wod in the original which have been translated “the oral gift 
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1916. oral gif d ' 
M pe Such words are, in my judgment, consistent with either case, viz. 
v. that that there was a heba and subsequent oral grant, or that there 
Ibrahim, 


balikan was only the heba which is further described as an oral grant. It 
“Sanderson, C.J. is urged that the abovementioned , statements are ngt inconsistent 
dd if the first heba of 22nd April, 1897 is regarded as a benami tran- 
saction; it should, however, be noted that so far as the deed itself 
15 concerned, it makes it clear at any rate thagthe intention of Kader 
: Bux was to give all his property to his three sons, and even if the 
l first heba was in the nature of benami transaction, the second was 
. not, and if that was a good and valid heba, transferring all. Kader 

"ES Bux's property to the three sons, ane plaintiff’s claim would d 

defeated. , 
-We are asked to conclude that the abovementioned description 
of the property in the deed is so inconsistent with the evidence of 
e Mohamed Ibrabim that his evidence should not be accepted. The 
learned Judge in the course of a very careful and’ exhaustive judg- 
ment does not deal with this particular point, and I am not surpris- 
ed, for I cannot find that a single question was put in cross-examina- 
3 tion of the defendant Ibrahim as to how the Calcutta business came 
to be described in the schedule to the deed as belonging to the 
thiee sons and not to him only. This leads me to think that not 
much reliance, if any, was placed on this point at the trial. 

In the course of its prepaiation the deed went through several 
hands, and instructions apparently weie given by various people to 
three individuals at least at different times,’ and it may be that in 
consequence confusion may have atisen. What happened was this. 
Sukrulla got the draft prepared, apparently on * verbal instruc- 
tions, at Allahabad by Nawab Abdul Majid, a barrister-at-law. 
This draft was read to him by the barrister’s clerk, and he says that 
he noticed that in the draft no amount of money wag mentioned 
and no list of property was included, while in the deed, which 
subsequently he heard the Sub- -Registrar read. and explain to the 
ladies, these matters were mentioned. 

Next, the draft was taken by Abdul Hamid Rud Haji Ahmed to 
Moulvi Abdulla a pleader at Ghazipur, who was called as'a witriess 
and who identified the draft. In this draft there is no list of pro- 
perties: and by reference to the original the draft finishes at the 
end of the third clause (or 1st para on page 147 of the Paper Book) 
and by the interpreter’s translation, the words “verbal gift” in clause 
thrge should be " hcba and verbal gift.” 


s s — 
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Lalla Ramkrishna Lall. 1916. 
The draft and stamp were then taken by Ibrahim, Haji Ahmed — 2 
and Abdul Ahmed to Hadi Hossain, a scribe, for the purpose of his ag 21006 

making a fair copy, and to him was given a “list of the properties"— Ibrahim. 
See page 84 of éhe paper book. - Sanderson, C. 7. 


As far as I know there is no evidence as to who made up the EE 
list of properties or how the properties came to be' described im the 
manner set out in the deed. I understand the deed is written in 
Urdu, a language which, as already mentioned, Ibrahim has sworn 
he cannolread or write. The comment made as to the schedule in 
the application for guardianship is applicable to the schedule of 

wy deed, viz, that if Ibrahim did not know how the property was 
described.in the schedule, he was deliberately creating evidence 
which would be contrary to the case he was about to set up. 

I am not surprised that a deed passing through so many hands 
and prepared in such a manner as that abovementioned should * 
present some inconsistencies, and though this deed 15 an important 
factor in.the case, I do not think, having regard to the above- 
mentioned matters, so much importance should be attached to it 
as if the whole of it (including the schedules) had been settled by a s 
competent conveyancer. 

This deed unexplained, added to the ‘other matteis already 
referred to, does raise some doubt in my mind, as to whether the 
first heba was a benami transaction, and it 1s very unfortunate that 
this particular matter’ was not drawn to the attention of the defend- 
ant so that the Court should have been 1n possession of any explana- 
tion he might have been able to give. On the other hand the 
learned Judge ha$ seen the witness Ibrahim in the witness-box and 
subjected tb a long cross-examination, and he has come to the 
conclusion that he was a tiuthful and reliable witness, and in my 
judgment it would not be just or fair to the defendant for this Court, 
sitting as a Court of appeal, to come to the conclusion that his 
evidence must be unreliable because of the contents of the schedule 
of this deed and, the criticisms of learned counsel upon it, when 
the point was never put to the defendant in the Court of first ins- 
tance. He has sworn that this was not a benami transaction ; this 
evidence 18 corroborated by other witnesses and by Mahomed 
Siddick (who was also described by the learned Judge as a reliable 
witness), the entries 1n the books, and the deed of dissolution of 
partnership; andin a case like this where the documentary evidence 
i> conflichng, in my judgment great weight should be given to ghe 
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* opinion of the learned Judge who has seen and heard the witnesses 


and this is a Case in which very important witnesses were seen and 
heard by the ani) Judge. The principle on which a question 
such as this should be dealt with by a Court of appeal is laid down 
in Colonial Securities v. Massey (1), where Lord Esher said "we 
must see first of all what is the rule of conduct of the Court of 
Appeal when hearing an appeal on a question of fact from the 
judgment of a Judge trying a case without a jury. It cannot be 
shaped according to the rule of conduct of the Courts of Common 
Law before the Judicature Acts, but must follow that adopted by 
the Courts of Appeal in Chancery, because before that Court only 
could an appeal! from a Judge sitting without a jury have then come. 
In the Courts of Equity the matter appealed against was the deci- 
sion of a Judge and for that reason such an appeal was called a 
rehearing, since the Court could set aside the decree or judgment 


. of the Judge who bad tried the case, and pronounce another decree 


or judgment. The Court of Appeal in Chancery acted upon this 
rule, that they would not allow an appeal unless'they were satisfied 
that the Judge was wrong. If they were in doubt, at the end of the 
argument whether the Judge was right or wrong, since the burden 
of proof was on the appellant and he had not satisfied them tbat 
the Judge was wrong, they dismissed the appeal. That is the rule 
of conduct which we ought now to apply in this Court. The Judge 
in'the Court below may have heard witnesses ; and if so, the Court 
of Appeal would be more unwilling to set aside his judgment, 
especially if there was a conflict of evidence, than in a case tried 
on written evidence where the witnesses were not before the Judge, 
because of the opportunity afforded of judging how far the witnesses 
were worthy of credit." The burden of proof is now on the appel- 
lant and I am not satisfied that the learned Judge was wrong on 
this point, and I, therefore, think that his judgment on this point 
should not be disturbed. — — ` 

With regard. to the second heba of rgth July 1907, the learned 
Judge has found that the existence and validity of the second heba 
was established. As ragards the question whether a. gift was in 
fact then made by Kader Bux to his three sons," in my judgment, 
there was ample evidence to support the learned Judge’s finding. 
As regards the extent and the effect of the gift, I am satisfied on 
the evidence that Kader Bux intended, as stated in the deed'of 
release dated 9th January 1908, to give the whole of his property 
to his three sons to the exclusion of the rest of his family. If the 

LÀ 


41) (1896) 10. B. 38, 


i © 
* * 
Vor, XXVIII] HIGH COURT. 319 
6 " 
first Heba was not of a benami nature, then the defendant's case * Civi 
is proved in its entirety ; but even if it was benami, the object and 1916 


intention of the second heba was to vest all Kader Bux's property Mariam Bibeé 
in his three sons, which would be sufficient to bar the plaintiff's 
claim, providing that the gift was a valid heba, In this connec- 
tion I may poipt out that much reliance was placed by the plaintiff 
on the hebanama of Hazir Bux as showing that the first gift of 
Kader Bux was benami. This document was executed on 318t 
October 1907 two months after Kader Bux's death and about two 
months before the deed of release. If this document is to be 
accepted as showing the true state of affairs as the plaintiff urged, 
it is strongly against the plaintiff on this part of the case ; after 
wagference to Kader Bux's death the words of the document are :— 
"Now his sons, S, M. Ibrahim, Mohamed Soliman and Abdus 
Somad, are in his place holding and possessing the property left 
by him as owners, a clear indication that the plaintiff was not 
entitled to any share in her father's estate. . 
The validity of the and heba is disputed first on the ground 
that it was a gift by Kader Bux to Mahomed Ibrahim, an adult, j 
and to his other two sons who were minors at the tinfe, and was 
consequently void, reliance being placed upon the rule of Maho- . 
medan law as to confusion. Certain texts in support of this pro- 
position were relied upon, and the text of Al Hakim, may be taken 
as an example. Al Hakim states :—'A man makes a gift of a 
house to two of his sons, one of whom is adult and the other is 
a minor and the adult son takes possession (of it) The gift is 
absolutely void and this is the correct view. * For the gift in favour 
of the minor is complete at the very moment of the declaration of 
the gift because tMe seisin or possession of the father is equivalent 
to his (minof’s) seisin or possession. 
'" (Qaéz) : Whereas the gift in favour of the adult son stands in 
need of acceptance. Thus the gift in favour of the minor precedes 
(that in favour of the adult), and thus confusion (skuyn) is occa- 
sioned. And the device is that he (father) should deliver posses- 
sion of the house to the adult son and then make a gift of it to 
both of them. Thus it is laid down in the Wajiz of Al Kardari." 
Fatawa Alamgiri. Vol. FV p. 549, Ed. Cal and the case of 
Nisamuddin v. Zabeda Bibi (1), was also referred to. 
If the rule above stated applies to this case, it must be given 
effect to: but itis to be noted that it has been laid down by the 
Judicial Committee of the Privy Council in Muhammad Mumias 
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CIVIL, e Ahmed v. Zubaida Jan and others (1), that the doctrine relating 
1916. to the invalidity of gifts of Musha is wholly unadapted to a pro- 


Nagan? 


Marjam Bibee gressive state of society and ought to be confined within the 
strictest rules : 
ERE The principle of the rule in question seems to be that when 
Sanderson, C. J. * a person makes a gift to an adult, and an infant, who is in the 
m donor's care or guardianship, the donor is assumed to take seisin . 
M at once of the minor's share, whereas the gift in favour of the adult 
requires acceptance, and thus confusion is ogcasioned. 
According to the evidence in this.case, the gift of the property 
was made to Ibrahim and his two younger brothers, and Kader 
Bux asked Ibrahim to accept the property on behalf of himself 
and his two brothers —see for instance pages 128, 137 and 379 of. 
the paper book ; and that he then handed over all the documents 
to Ibrahim requesting him to take charge of them for Hime and 
his two younger brothers, 1| 
e If this evidence is accepted as to the manner in which the gift 
was made, it seems to me that it does not come within the above 
\ rule, for Ibrahim must 5e taken to have accepted the property for 
himself and his brothers at one and the same time and thereby 
. placed himself in the position of trustee or guardian for his brothers, 
and consequently the donor would not take seisin of the property 

for his younger sons and no ‘confusion’ would arise. 

' There appears to be no dispute as to the validity of a gift to 
two donees, one of whom is an adult and the: other a minor, but 
who is not in the guardianship of the donot at the time of the 
gift. 

No case has been produced to show that the doctrine relied on 
has been applied to such a case &s the present, anti keeping in view 
the opinion of the Privy Council that it should be kept within the 
strictest rules, I am not prepared to extend it and apply it to 
this case. . sik 

Next it was urged that possession had not been given in such 
a way as to make the gift valid. According to Mahomeden Law, 
seisin or actual possession does not seem to be necessary to com- 
plete the heba—and the correct view seems to be that the donor 
must evince his intention of making- a complete transfer of the 
‘ownership in the property from himself to the donee by placing 
the latter in a position to enjoy it beneficially, or to make use of 
it consistently with its purpose, and in considering this question 
the relationship of the parties must be kept in view. In other words 
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to be in a position to take possession is tantamount to taking * 


possession : and to place the donee in a position to take possession, 


is equivalent to delivery of possession—similarly investing with ' 


authority for that purpose is equally sufficient—see the authorities 
cited at pp. 9» and 122 of Amir Alis Mahomedan Law, Vol. I, 
4th Edn. In this case as regards the share in the Calcutta busi- 
ness and the Taltollah house, Ibrahim was in fact in possession at 
the time, and as regards the 'rest of the property, the, and heba 

to have been made with much publicity, and by handing 
over all the docunients, keys, rokars, books &c., which Kader Bux 
possessed in respect of all his properties to Mahomed Ibrahim, and 
by askin; him to take charge thereof, Kader Bux intimatq his 
intention of giving him possession, and thereby put him in a posi- 
tion to take possession. In addition there is some evidence that 
from that date the donees did take possession : see for instance 
pages r28' and 137 of the Paper Book. 

For these reasgns, in my judgment, the heba of the roth July, 
1907, which the learned Judge has found was in fact made, was 
valid according to Mahomedan Law. 

That being so, the whole of Kadir Bux's property passed by 
reason of the two hebas to his sons, and the plaintiff has no claim 
thereto: This conclusion is sufficient to justify the dismissal of 
the appeal. 

Other points, however, were argued before us, and it is necess- 
ary, therefore, to express my opinion thereon. 

The defendant Ibrahim attempted to establish by evidence a 
custom to the effect that in the Eraki community, to which the 
plaintiff and Ibrahim belonged, females do not under any circums- 
tances inherit any property. 

With regard to this, in the first place, itis to be noticed that 
this was not the custom pleaded. 

The pleadings alleged that the members of the Eraki commu- 
nity were governed in the matter of succession' and inheritance by 
the Hindu Law. Under that law, as is well known, under certain 


‘circumstances femgles do inherit. In the second place it was 


admitted that such a custom as the defendant attempted to establish 
had never yet been recognised jin any Court of law in India. 
Thirdly, there was evidence brought forward by the plaintiff show- 
ing some instances where the alleged custom/had not been followed, 
and there was general evidence produced by the plaintiff against the 
existence of such a custom. Fourthly, the defendant's witnesses 
w ere not agreed as to the incidents of the custom, as for instanpe, 
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“Ibrahim himself at page 393 said, “I am not fully aware of the pro- 


visions of Hindu Law, but if under certain circumstances females 
inherit under that form of law, the same thing applies to us under 
certain circumstances as well.” Such a statement is inconsistent 
with the custom attempted to be established, viz, that under no 


circumstances do females inherit, and it was contrary to the evidence 


x 


N 


of his witnesses taken om commission. 

Again some of the witnesses asserted that it was part of the. 
custom to maintain mother and sister (e 4. Abdul Mian's evidence 
at page 79), whereas others declared that the sister and mother have 


no right to maintenance (see Abdul Latiff, page 65, Abdur “Salam, 


page 67, Wahullah, page 52, and Mussamat Khadija, at page 106, 
who declared that her position was no better than that of a charity 
girl or a slave girl.) 

Now a custom must be ancient, certain and reasonablé, and 
being in derogation of the general rules of law must be ‘construed 
strictly: urpershad v. Sheo Dyal (1), and Sir, Montague Smith: 
in giving the judgment of the Privy Council in Ammal v. Sivan- 
anita Perumal Setherayar (2), said “their Lordships are fully sen- 
sible of the importance and justice of giving effect to lony estab- 
lished usages existing in particular districts and families in ma, but 
it is of the essence of special usages modifying the ordinary law of 
succession that they should be ancient dnd invariable: and it ts 


` further essential that they should be eStablished to be so by clear 


and unambiguous evidence. It is only by means of such evidence 
that Courts can be assured of their existencé and that they possess 
the conditions of antiquity and certainty on M alone their legal 
title to recognition depends." 

In my judgment the evidence ın this case doek not comply with 
the abdvementioned essentials. I do not think the evidence is clear 
or unambiguous : it does not show with certainty what the custom 
was: and the custom sought to be proved varies fam that relied 
upon in the pleadings : and for these reasons I agree with the learned 


‘Judge that the evidence failed to establish the custom relied on. 


The last question which I need to consider i is, that idus to the 
release of the gth January, 1908. 

The learned Judge has found.on thc evidence as a fact that the 
deed was explained to the plaintiff and that she did receive the con- 
sideration of Rs. 4,500 and that the deed was not executed by ber 
through misrepresentation and fraud. In my judgment there was 
ample evidence on which the learned Judge was entitled to arrive 

«1) (1876) L. R, 3 I. A. 259 (285). (2) (1872) 14 M, I. A, 570, (585). 
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at this conclusion, and I am not prepared to interfere with his find- € Civi, 
ing of fact in this matter. The fraudulent representation relied I916, 
upon was that the defendant Ibrahim had represented to her that Marian ] Bibee 
the document was merely a power of attorney necessary for the v. l 


preservation of the estate. The deed was executed on her behalf 
by her husband but when the plaintiff came to Court making the 
claim in this case, his evidence was that he himself was a party to a 
fraudulent conspiracy to deceive her. 

This witness was examined before the learned Judge who dis- 
believed him, and it is to be noted that during the course of the 
argument in this Court the learned counsel for the appellant stated 
that he could not support the contention as to the fraudulent 
representation, and that he must also throw over the evidence of 
the piaintiffs husband. This is material, for it -amounts to an 
admission that the plaintiff in order to avoid being bound by the 
release, set up a case at the trial which the learned Judge has 
found to be a false one, and which, it is now admitted, cannot be eè 


Sanderson, C, Jo 


supported. 
It is not necessary for me to go through the evidence as to the 


explanation of the deed to the plaintiff or the receipt of the money . 

by her: Ithink, however, itis desirable to draw attention to the g 
endorsement on the deed by the Sub-Registrar. This gentleman could 

not be called asa witness as he is dead, but the memorandum 
endorsed by him 1n the course of his duty as Sub-Registrar contains 

material corroboration ofthe evidence on the questions of explana- 

tion and receipt of the money. 

Further, it is to be noted that the’ deed Was executed in an open 
manner, the maternal uncle and husband of the plaintiff, amongst 
others, being present and signing the deed. 

I think it must be taken from the evidence that the plaintiff and ` 
her husband knew perfectly well what she was doing by executing 
the release, amd that the plaintiff received the money. This is in 
accordance with the learned Judge's finding of fact : it may, however, 
well be that her husband, who was in need, of money, disposed of it. 

It cannot be gaid that she had not independent advice: for she 
was living with her husband, and his story, no doubt made up for 
the purpose of this claim, that he was a party to a deception upon 
her having been discarded, it must be taken that he, knowing well 
the facts of the case and what was in the deed, was in à position to 
advise her. 

But it is urged that this was a case in which the plaintiff, being 
a purdanashin lady, should have had independent egal advice, and 
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EUG * that she was labouring nnder a mistake as to her rights both as 
1916. . regards custom and the hebas or gifts referred to in the release. 
is HIDE The law with regard to this question has been laid down by the 
p, Judicial Committee of the Privy Council in Mahomed Buksh Khan 
Ibrahim. oe 4 i 
seta v. Hossent Bibi (1), and in Kali Bakhsh Singh v Ram Gopal 


Sanderson C.J. Singh (2). In the latter case it is stated at p. 9r that there is no 
mm absolute rule of law that a purdanashin lady must have independent 
advice. “The possession of independent advice or the absence of it 
is a fact to be taken into consideration and wil weighed ona review 
of the whole circumstances relevant to the issue of whether the 
grantor thoroughly comprehended and deliberately of her own 
free will carried out the transaction. If she did, the issue is solved 
and the transaction is upheld, but if on a review of the facts which 
include the nature of the thing done and the training and habit of 
mind of the grantor as well as the proximate circumstances affecting 
the execution, the conclusion is reached that the obtaining of in- 
* dependent advice would not really have made any ,difference in the 
i result then the deed ought to stand." As regards.the custom, the 
learned Judge finds that it may Well be that there has been a prac- 
tice among certain families of this community to exclude women 
f from succession though there was nota custom in the true legal sense 
of the word : and I doubt very much, if the plaintiff had obtained 
independent legal advice on this point, it would have made any 
& difference or prevented her from executing the release. But even 
if she had been advised that there was no such custom binding on 
her as that slleged in ghe release, there was the fact of the two 
hebas, the second of which was made in her presence and .of the 
first of which, according to the evidence, she must have been fully 
aware: Ás by one or both of these Kader Bux, in my judgment, 
made a valid and effective disposal of all his property to his Sons, it 
cannot be said that when she executed the deed she was labouring ' 
under any mistake as to her rights in this respect or tHRt the parties 
in this respect were labouring under a mutual mistake or misappre- 
hension as to their respective rights. For these reasons, in my 
judgment, the deed of the gth January, 1908 was & good and valid 
deed whereby the plaintiff for good consideration relinquished all 
claim and right to her father's properties. 

With reference to this deed of release, the EE counsel for 
the plaintif relied upon it as showing that there was only one 
heba, that by such heba all the property passed to the three sons, 

(1) (1888) L. R, 15 I, A. 8r. e 
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and consequently the defendant's case as tothe first heba could À 


not be sustained. With this Y have already dealt in the course of 
my judgment : and I only refer td it again to point out that even if 
this contention be accepted in its entirety, there still remains the 
second heba in the plaintiff's way, and I am satisfied on the evi- 
dence that, whéther by reason of the two hebas or, (if, contrary to 
the view expressed by the learned Judge, the first was merely a 
benami transaction), then by reason of the second heba, Kader 
Bux intended to disposé and did dispose of all his properties to his 
three sons to. the exclusion of the other members of the family, 
and whatever the rights of the sons might be "mer se," this would 
dispose of the plaintiffs claim, for as far as‘ she is concerned it 
would be immaterial whether the property passed by one or both 
of the'hebas. ` 

Speaking generally of this case, the learned Judge tried the case 
at great length and examined the evidence with much care, I do 
not find any errors,of apprehension such as could justify this Court 
in reversing his decision, nor do I find any misconception of law. 
That being so, as was pointed out by their Lordships in a recent 
case in the Privy Council, Rivers Steam Navigation Co. v. Hathor 
Steam Co, Lid. (1), it would be wrong for this Court to interfere 
with the Judge’s decision. For the above reasons, in my judgment, 
this appeal should be dismissed with costs. 

Woodroffe, J. The plaintiff is the daughter of Haji Kadir 
Bux deceased and she claims according to the Mahomedan Law 
sath part of his, estate, To this she would, be, it is not disputed, 
entitled if the defence is not made out That defence is three- 
fold (1) that the parties belong to a community called Erakis whose 
custom as to inheritance excludes the plaintiff, (2) that if this be 
not so, at any r&te there was nothing for the plaintiff to inherit as 
her father had during his lifetime made over all his estate by two 
hebas to his ®ns, (3) lastly that if there was no custom and no gift, 
the plaintiff for a sum of Rs. 4,500 surrendered all gas any rights 
she might have possessed in her father's estate. 

I will deal with ghese defences'in this order, A large body of 
evidence was adduced upon the question of custom and I was first 
somewhat impressed by it, supported in part as itis by the Govern- 
ment publication on the Castes and Tribes of the North-West 
Provinces and Oudh, but a closer analysis ofthe evidence and the 
pleadings and the fact elicited by my brother Mookerjee that the 
bulk pf the evidence on custom was given with reference to the 
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custom set up in the pleadings and not that in the issue, and that 


the defendant Ibrahim even now takes his stand on the pleadings 
have satisfied me that the custom hds not been made out in such 
a way as to justify a reversal of Mr. Justice Greaves’ judgment that 
it has not been proved. I think there is no doubt that there is a 
community called Eraki, and I should say that itis possible on the 
evidence that they were Hindus converted to Mahomedanism. 
The point however is not of importance and I do not decide it, 


but I decide that if this community has & custom which is in 


derogation of Mahomedan Law, this has not been made out, It is 
very important in this connection to see what the pleadings say. 
'The wrtiten statement was as follows : 

“That this defendant denies the allegations contained in para- 
graph 3 of the plaint and states that even if the said Haji Kader 
Bux had left an estate which he did not, the plaintiff being a 
daughter would not have been entitled to th or any share in the 
said estate, inasmuch as the community, which is known as the Eraki 
community and to which the plaintiff and the defendants belong, 
though governed in all other respects by the Sunni school of 
Mahomedan law, is like the Khojas and Memons governed in 
matters of succession and inheritance by the Hindu law, and the 
plaintiff is not entitled by the law and custom governing the parties 
to any share in the estate, if any, of the said Haji Kader Bux.” 

The learned Judge was quite right in deciding that the evidence 
does not establish the custom pleaded, that is to say, that the com- 
munity is governed in matters of succession by Hindu Law, for the 
evidence rather seeks to establish that in no circumstances do 
females take by inheritance in this community. No doubt the issue 
as framed was ‘Is there a custom among the Eraki community 
excluding females from inheritance,” but the evidence on commission 
was taken upon the case as stated in the pleadings and ‘before the 
framing of this issue and even at the trial Mahomed Ibwehim adhered 
to the case as set out in his written statement. Without looking at 
the matter technically, it must be admitted that the form in which 
the written statement puts the case goes against fhe existence of the 
custom. For if females are excluded under all circumstances, how 
came it that the written statement alleged that the succession was 
governed by Hindu law according to which females do in some 
circumstances succeed. Mahomed Ibrahim qualifies this in his 
evidence by saying that he is not fully aware of the provisions of 
Hindu Law, but if in certain circumstances females inherit under 
thet form of law, “ then the same thing are to us under nee tain 
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circumstances as well This is contrary to other evidence given * Civit. 

on his behalf. This evidence in itself is not altogether the same 1916. 

in the mouths of the various witnesses. The Government Publica- Marien Bi 
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tion edited by Mr. Crookes, to which I think we may refer, whilst v 

it supports the exclusion of daugbters, unless provision be made fors 

during their father’s lifetime, shows that there are cases in which Woodroffe, 7. 


women do succeed, thus contradicting those witnesses who allege 
that the custom excludes females altogether. It is admitted 
that the alleged custom has not been recognised by any Court 
and the documents before us go against it For the judg- 
. ments to which the learned Judge refers show at least this« when 
read with the evidence, that the parties to these litigations were 
Erakis, and yet though the custom might have been pleaded in 
defence, it was not. This is not necessarily conclusive, but it is 
some evidence against the existence of the custom. I think also the 
pleadings in pending suits excluded by the learned Judge were -also 
evidence on the, same ground. Thus Mahomed Amin, though 
alleging that Matomed Jan and Mahomed Husain knew of the 
alleged custom, yet says they must have forgotten to plead it in the 
written statement in their suit. It is also to be remembered that most 
of the witnesses who speak to the alleged custom were personally 
interested to estgblish it. Nor must we overlook the alleged fact 
of the bebas andthe release. As regards the first alleged heba, 
if it was, as the plaintiff alleges, enami, there would be some 
reason for its execution at the date alleged, whatever might be the 
custom. Nextly, if the heba was a real transaction, it is possible 
though I think on the fact not made out, that Kader Bux wished 
to immediately advance his eldest son to property which, under the 
alleged custom, Re could only inherit at his father’s death. But as 
regards thé second heba, no “such explanation is possible. This 
was it is said executed only a month before his death. The reason 
assigned foreit by Mahomed Ibrahim namely that his father intend- 
ed to go on pilgrimage, is not supported by the other 'evidence, and 
I doubt its truth If further he was ill, the possibility of his death 
may have been present to his mind. But why should the heba 
be executed in favour of sons who according to the alleged custom 
inherited the property covered thereby a month or so later. Doubt- 
less a person may make a disposition in conformity with the laws 
of inheritance, but the fact that it is alleged that a heba was 
executed, has some bearing on the question of the existence of a 
custom which rendered any heba unnecessary. It is not irrelevant 


“also to consider that it was further thought necessary to get a release. 
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CIVIL: * from the plaintiff acknowledging a custom which, according to the 


1916. . evidence, is well known to every one. I conclude therefore that 
Mariam Bibee the alleged custom has not been proved. | 
I pass then to the question of the hebas. The first is dated the 
22nd April, 1897, and is said to have been in favour of Kader Bux’s 
Woodroffe, J. eldest son Mahomed Ibrahim. The property said eto have been 
covered by it is the Calcutta business. The plaintiff alleges that if 
there was any such transaction, it was benami and not real. There 
is no document. The alleged heba was oral Itsexistence depends 
on two bases (t) some oral evidence of which two witnesses were 
alone heard by the learned Judge, and the rest on commission and. 
(2) some entries in the books made at the time. Some exception 
has been taken to the mention of benami, and it has been said that 
the matter was not argued before the learned Judge or mentioned 
in the evidence. This is not so for the learned Judge mentions 
' the matter of benami, and it was put specifically in cross-examina- 
* tion during the commission to Abdus Sattar. The plaintiff says that 
there were no hebas in fact or law and that if there was a transac- 
tion in 1897 it was denami and not real and that there was in fact 
no heba. Itis true itis argued that the evidence is that some 
s entries were made at the time but if so, these were a mere paper 
affair, not affecting the real ownérship or possession. 
Now it is to be observed that at the time of the first heba 
Mahomed Ebrahim was then a minor of 15, 16 or 17 years of age.. 
The father was then in good health and no reason is assigned 
why the father ten years before his death should assign to his son 
what was perhaps his chief property and business, even if there 
were any other properties at the time, which is not clear. The 
evidence is that the value of the property of the alleged second gift 
in 1907 was of somewhat equal value. There is nothing however 
which clearly shows what, if any thing, was left to Kader Bux after 
the alleged gift. Moreover the son was a minor, ‘Shere was no 
/ stated urgenty for making a minor son a partner. The only 
reason assigned for the alleged gift is that given by Matabo Bibee, 
who says that she enquited of her husband why hg made that heba— 
she said “I enquired from him why did he make that heba and he 
replied that Ibrahim was his son and I made him owner just like 
myself and made him seated on my gaddi (Jaisa ham waisa hoh). 
This is no explanation at all, Others can give no explanation. If 
Kader Bux wanted him to take up his place in the business, there 
was no need of retire. He could have kept him with him., The 
defendant is so anxious to disassociate Kader Bux from the business 
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after the date of the heba, that itis denied that he was ever after- 


wards even consulted on any occasion: a manifestly improbable 
statement. There was no apparent reason for his retiring from this 
business and making it over to a minòr Why, it is asked, was 
there any anxiety to put him in his place and at any rate a boy of 
16 years old ordess. Further such a gift would exclude any possible 
issue, and it is noteworthy that the second son was born on the 
3oth December 1897 and was, at the time off the alleged heba, 
En ventre sa mere. This was said to be the less necessary that 
according to the alleged custom the sons would have taken without 
any heba: : 

According to Mahomed “Amin the defendant Ibrahim was a 
partner in, the firm before the date of the first heba. This contra- 


dicts other ‘evidence that he was not a partner, but employed in the 


firm. At this time there were, it is said, three sets of accounts, 
account No. r which was the partnership account in the name of 
Kader Bux Mahomed Ibrahim, account No, 2 in the name of the 
first in which, personal drawings are said to be debited, account 
No. 3 in the name of the latter, being, it is said, deposits made by 
Ibrahim of money given him by his father. It is suggested that 
the account that stood in the name: of Ibrahim before the alleged 
' first heba was really the account of the father. These sums are 
supposed to represent gifts of large amounts extending from 2000 to 
5000 rupees by the father to the son. We find from Exhibit sd that 
the account standing to the credit of this young boy in 1897 was 


14,5396-r-o. This to mé is a very impiobablestory. What is more _ 


likely is that the father opened an interest account of monies of his 
own in the son's name. The souice of the money being the father, 
the presumption is that the account was his. This so called private 
account of Ibrahim is said to have been started when he was t4 or 
15. I do not believe that the father gave this young boy these 
large sums am@ainting to 2000 rupees at a lime. It will be observed 


that Mahomed Ibrahim's name was uscd before he was a partner. | 


- After the 2and April 1897 it is said that the first account was chang- 
ed into the name of Mahomed Ibrahim alone and the other accounts 
continued as before. But Ibrahim says that the name of the second 
account indicated nothing for that though the accounts stood in the 
name of Kader Bux, he Ibrahim was the malik of that account. So 
that according to the defendant's case both before and after the 
heba names were used in the accounts which did ot indicate 
ownerspip. ; 

That there was:some change in the accountéin the year 189; 
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there is I think no doubt. The defendant's evidence is on this 


point supported by a document on which the plaintiff relies (Exhibit 
H the heba of Hazir Bux the brother of Kader Bux) in which it is 
stated that credit and debit entries in respect of capitál profit and 
loss were made in the name.of Mahomed Ibrahim. It may be 
admitted that this change qf entry was done with tome purpose. 
But whether that purpose was a benami or a real gift, cannot be 
inferred from the transfer entries alone. For it is admitted that 
whetHer the transaction was of the one natur® or the other, ‘there 
would have been the change 1n the entries which were made. That 
a transfer might take place in the name of Ibrahim when fhere was 
admittedly no gift is shown by the Motibari account where the 


whole amount is transferred to the name of Mahomed Ibrahim . 


though there had been no gift of the Motihari business. That there 


was a gift really depends on the credit given to the oral evidence, : 


defendant which is inconsisten® with the benami. I am not un- 
mindful of Exhibit 3 which isa deed of dissolution of partnership 
dated, 7th February 1907 ;between Abdul Guny and others and 
Mahomed Siddik. This document was tendered by the defendants 
but was excluded by the learned Judge. . Itisin my opinion evidence 
and that document states that the share of Mahomed Ibrahim was 
seven annas and three pies and the name of Kader Bux does not 
occur. This however is not inconsistent with the case that: there 
was no real heba:for of course whenever a benami transaction 15 
effected, everything is done which is necessary to give: it the appear- 
ance of reality. If Mahomed Ibrahim's name stood for his father ip 
1897, it would stand for him in the deed of dissolution in 1907. 
There is no document in my opinion which supports the defendant's 


case. It is admitted thal so far as the public were concerned, the ' 


old name of the firm was retained notwithstanding the change of 
name in the books. No notice was given to -the™ public that 


Kadir Bux had ceased to be a partner, though little stress can’ 


be laid on this circumstance in the case of a firm of this 
kind. The gift issaid to be oral. There is ne mention in the 


transfer entry of the transfer being made on account of agift, "There 


is no contemporary document which supports the defendant's case. 
It does not appear ibat there were any drawings on the partnership 


. account, but as this occurred also as regards Hazir Bux's account 


all that can be said is that as this account was not drawn on, it does 
not help the defendant. No reason is assigned why the heba was 


nó made in wriitibg, as for instance the heba of Hazir Bux was. 


* - 


e for there is not in my opinion any document tendered by the" 


t 
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‘According however to Ibrahim his father Kader Bux was anxiouse CIVIL. 
about the matter before his death and wished to state in writing that 1916. 


Vc om 


this and the other heba had b2en made. Heis unable to explain Marlam Bibee 
if everything was in order why his father should wish to do this. 
There are however three documents besides the alleged release 
which directly put in doubt both this and the second heba. On the Woodroffe, J. 
I3th October, r9o4, two persons named Abdul Bari and Abdul 
Majid made a conveyance of the premises 47, Taltollah Lane 
(Exhibit T) This dgcument purports to be between these persons 

of the first part and Hazir Bux and Kader Bus the purchasers of the 
Other part. It recites that the vendors were indebted to the 
purchasers in respect of Rs -7,000 and by this conveyance conveyed — ". 
the property to them for that sum. Itis quite clear that the con- P 
veyance is to the two individual persons named and not to the firm 

as alleged by the defendant. The suggestion is that the name of the 

firm was inserted by mistake. This was after thé date of the alleged p 
heba. Now the defendant's case is that tbis purchase was made, 

with moneys of the firm of which Ibrahim was, and Kader Bux was 

nota partner. Whether the debt was to the whole frm or to the 

two partners mentioned in the conveyance, is disputed: If the 

money was that of the firm,.then the conveyance would not : 

have been to Kader Bux who, according to the defendants’ case, 
had long ceased to be a member of the fium. I do not agree with 
the learned Judge that the conveyance was to the firm and the alter- 
native 'suggestion that if it was in fact conveyed to these two in- 
dividuals they held it in trust for the partnership, is not found- 
ed on the evidence which suggests thaf the conveyance notwith- 
standing its terms was to the firm. Further the heba (Exhibit H) 
made by Hazif Bux in November, 1907, refers to the house in 47 
Taltolla Lane as belonging to him and his deceased brother Kader 
Bux, a statement which the former's son, a supparter of Ibrahim, 
attributes a|go to mistake. 

Further in the schedule of the alleged release dated oth January ü 
1908, a document drawn up ins consultation with several pleaders 
on behalf of the defendant Ibrahim and on which he relies to 
defeat the plaintiff's claim it is re-affirmed that the house at 47, Tal- 
tolla Lane, belonged as to half (not to the firm) but to Haji Kader, 
Bux, the ancestor deceased It further contains the statement that 
this property is "held and possessed as proprietors by Mahomed 
Ibrahim, Mahomed. Soleiman and Abdus Somad sons of the Haji 
Saheb aforesaid.”’ But how is this in the defendant's case? If it 
was “bought with the money of a firm of which Kadir Bux had 
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CIVIL, ¿Ceased to be a partner, the latter could not have a half or other. 
1916, share in it. Nextly if the property as alleged belonged to the firm 
M — and Mahomed Ibrahim had alonea share therein to the exclusion 
arlam Bibee : 


of his brothers, how is it that in the schedule Ibrahim’s sharers are 
RN declared to be co-sharers in it Iam not overlooking the fact that 
Woodroffe. Je —— tne release itself speaks of Ibrahim having been Bind proprietor of 
a: the Calcutta shop. 

Nextly, there is the hebanama (Exhibit H) a registered doen. 
ment by Kader Bux's brother Hazir Bux, i in fgvour of his sons dated 
in November:rgo7 after the death ‘of Kader Bux—as regards this 
documen as well as Exhibit 3, the learned Judge im his jufigment 

., says they are not evidence though they were admitted and marked 
" gs Exhibits. I have already expressed my opinion that the defend- 
dant's evidence (Exhibit 3) 1s evidence, and in my opinion the 
plaintiffs document (Exhibit H) is so. It was asserted in the 
evidence that Hazir Bux as partner was aware of and had assented 
-e to the alleged heba, an allegation this document refutes. Now this 
document contains a recital of great importance in this case. This 
document ‘runs as follows :—"I am Shaikh Hajr Buksh son of 
- Shaikh Rahat, Ali deceased, sect Shaikh, occupation zemindari, 
i 'money-lending and trade, inhabitant of. Mouza Kotwari, FER 

\ Lakhneswar, District Balia. 
“Whereas I and Haji Kader Buksh deceased were full brothers, 
I and the said deceased brother jointly started hide and monéy- 
lending business at different places wherein our shares were half and 
half, which are by the grace of God going on up to this time. So that 
(we) established a firm fof Hide Commission Agency business in the 
town of Calcutta wherein the business of Hide Commission Agency 
is carried on and which is at present situate at No. 3, Damzen's 
Lane, Chinapara, in the town of Calcutta, and the name of. the firm 
is Haji Kader Buksh, Hajir Buksh. In the capital thereof, out of the 
sixteen annas of the whole capital a share of seven andy half annas 
‘belongs to me and a share of seven and a half annas to Haji Kader 
Baksh (my) deceased brother aforesaid, and a share of half an anna. 
to Shaikh Mahomed Ameen of Kotwari and a share of half an anna 
| to Shaikh Abdul Latif of Kotwári. It is a period of about ten or 
. twelve years since my deceased brother Shaik Kader Buksh owing 
to its being considered advisable (literally by reason of some advisi- 


9, 
Ibrahim, 


bility) substituted the name of his son Shaik Mahomed Ibrahim in `` 


the place of his own name in the papers of the said: shop, such as, 

books, accounts etc.,; and having also declared his sonShaikh Mahomed 

Ibrahim to be the owner of his share of capital, got the credit "and 
e 
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debit entries in respect of capital, profit, loss &c. made in the name * 
of Shaikh Mahomed Ibrahim aforesaid in the papers of the 


shop so that the credit and debit entries in respect of capital 
and profit, loss &c., ofthe Commission Agency firm in Calcutta are 
up to this time made in the name of Shaikh Mahomed Ibrahim 
aforesaid in the papers of the shop but the name of the firm con- 
tinue to be Haji Kader Buksh Hazir Buksh as before.” After some 
further matter not relevant, it says "There is also a house in 
Calcutta purchased by $ bill of sale which belongs to me and my 
deceased brother Haji Kader Buksh and is situate at No. 47, Taltolla 
Lane, in the the town of Calcutta. I and my deceased brother 
Haji Kader Buksh are half and half’ owners and co-sharers thereof. 
The partners of the Calcutta firm have no connection with the said 
house.”—The words “by reason of some advisability” have been at 
the request of the parties translated by Mr. Justice Imam as “for 
some politic reasons." To my mind the first passage very clearly 
indicates that there was no real heba. It states that he was a sharer 
with his brother “up to this time," which means all along fe. with 
Kader Bux and his representatives, for Kader Bux was then dead. 
This could not be so, if there was the first heba, for he would have 
shared with Ibrahim not with Kad:r Bux in that case. It very 
carefully avoids all mention of a heba and states the fact that “for 
some politic reasons" he Kade substituted the name of his son in 
the books of the firm which appears to be a fact, and declared his 
son to be owner and that the entires are in the name of Ibrahim, 
though the name of the firm was the same as before. If there was 
a gift, why not mention it. What is mentioned is a declaration for 
"some politic reasons" and transfer entries ; and the share of Kader 
Bux, who is suppdésed to have trasferred it to his son is stated “to 
be going orf up to this time." This evidence very clearly in my 
opinion negatives the heba. It is unexplained how a person like 
Hazir Bux, whe was in a position to know the real facts and, so far 
as it appears, had no interest to misrepresent them, should thus 
either impugn or ignore the first heba. The explanation that all 
these statements were due to his illness seem to be absurd. Jhe 
statement is obviously a careful considered one. Ihave already 
referred to the statement in this document regarding thé. Taltolla 
house which also negatives the heba. 

Then we find that an: application was made on oth June, 1908, 
by Mahomed Ibrahim for a certificate of guardianship of the 
person and property of his minor brothers, and in this document 
no mention is made of either of the first or second heba and in fhe 
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* schedule of properties, 3rd of which is declared to, belong to the 


minors, is included, both the house No. 47, Taltolla Lane and 
the outstandings of the Calcutta business in which if the first heba 
were a reality, the minors had no interest whatever. The explgna- 
tion given as regards this is that hisservant Budhraj wrote saying that 
the business was suffering for want ofa certificate. An application 
was sent to Ibrahim and he says he signed it without looking at it— 
thinking it was the usual thing Now so far as regards an absence of 
mention of the second heba, it does seem, unlikely that Ibrahim 
would knowingly have done any thing which would negative a heba 
which had alreadf?been set up in the alleged release by the daughter 
of the deceased in the January previous. This however only 
applies to the absence of mention of the second heba for the interest 
of the brothers 1s admitted in the release as in the application for 
certificate. It is quite possible that Ibrahim might have been satis- 
fied with the document as substantially affirming the rights of the 
parties as set out in the release without reference to the title by 
which they were acquired. But assuming that he did not know at all 
what was in the document, how isit that this document is in the 
form which it is, seeing that it was drawn up by Budhraj who had 
been two years in service and is admitted to have been aware of 
both the hebas. Assuming again that Ibrahim was not aware of 
what was in the document, how did it come to be drawn up in the 
way in which it is drawn up, which, whilst being in conformity with 
the release, is to that extent as explained later not in conformity with 
the case set up as regards the first heba. : 

I now therefore pass to the alleged release which was dr&wn 
up by pleaders under the instructions of the defendant Ibrahim. 
In that document the widows and daughters of the deceased are 
alleged to have said as follows :— : 

"We declare that the late Haji Kader Bux, the predecessor of 


“the declarants was the proprietor of tbe movable agd immovable 


properties detailed below and his intention was to give away the 
whole of his properties to his three sons, Mahomed Ibrahim, Maho- 
med Soliman and Abdus Samad, and with this gbject he made his 
eldest son Mahomed Ibrahim the proprietor of the shop in Calcutta, 
and prior to his demise, the late Haji Saheb, in the presence of us 
the declarants and of Mahomed Ibrahim, Mahomed Soliman and 
Abdus Samad and other relatives and kinsmen of his, made a gift 
of and gave away all his .movable ,and immovable properties 
situate in District Balia, Calcutta and Muzaffurpore to his sons 
afgresaid, made (them) proprietors and put (them) jn possession of 
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the same and in accordance with the oral gift and grant'aforesaid ^ Ciu 

all the three sons of the Haji Saheb aforesaid are -holding and 1916. 

possessing all the properties as proprietors and it is their names Macias Bites 

which have been registered in the sarkari papers * * * our brothers s, 

Ibrahim, 


aforesaid are in every way proprietors of all (tha sama)." 

“Clause the third :—We the declarant do in every way confirm Wosdroffe, 7. 
and admit the oral'gift and grant which has been made by our DE 
husband and (our) father in favour of our brothers 'and (our) sons 
Mahomed Ibrahim, M&homed Soliman and ‘Abdus ‘Samad, ‘and ' 
Mahomed’ Soliman, Mahomed Ibrahim and Abdus’ Samad have 
.in every manner become proprietors (in place of) Haji Kader Bux 
deceased. Therefore'we do execute this ‘declaration of relinguish- 
ment so that it may come to use’ in time and remain as a docu- 
ment.” i i 

After giving the names of the declarants’ and the amount of' 
consideration money, it sets out’ the schedule as follows :— 

“Schedule of the eslate and property of Haji Kader Bux the ° 
ancestor deceased which in accordancé with the óral gift and grant ' 
aforesaid are held and possessed as  proprietors by Mahomed 
Ibrahim, Mahomed Soliman and pun Samad, sons’ of'the Haji’ / 
Saheb aforesaid. : 

"Schedu'e of Trading and Banking firms (1) A firm of Arath 
(Commission Agency) ‘for hide, the name of which firm is Haji 
Kader Bux Hazir Bux situate in the town of Calcutta, Chinapara, 
Damzens Lane No. 3 together with the funds and capital, the 
trading and Arath business and articles of tgerchandise and house- 
hold furniture &c lying in the firm together with all the -things and 
rights etc. appertaining thereto, wherein out of the sixteen annas 
the right and share to the extent of seven annas avd half belonged 
to Haji Kader Bux the ancestor deceased and which are held and 
possessed by Mahomed Ib:ahim, Mahomed Soliman and aad 
Samad, sons of the Haji Saheb aforesaid as proprietors.” 

Then omitting some ‘further particulars we have "(r) A brick- * 
built house situate in the town of Calcutta, Taltolla Lane No. 47, 
which is let out on hire, wherein right and share to the extent of 
half belong to Haji Kader Bux, the ancestor deceased, and which 
are held and possessed as proprietors by Mahomed Ibrahim, Maho- 
med Soliman and Abdus Samad, sons of the Haj: Saheb aforesaid,” 

This document is in my opinion very ‘strong evidence against 
the first beba and as it is a document prepared on behalf of the ^ 
defengant Ibrahim it is ofexceptional importance. Before dealing | ii 
with this document it is necessary to recall that the case of he 
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ejatter now is that there was in 1:897 a valid heba legally effective 


which transferred to him the Calcutta business, which from that 
date formed no part of the estate of the deceased. This document 
impugns each of these points. It was drawn up at the instance of 
Ibrahim in consultation with several lawyers who were well aware 
what a heba or gift is and its effect. Now it starts by saying that 
Kader Bux made Mahomed Ibrahim “the proprietor” ofthe Calcutta 
shop just as the heba of Hazir Bux says thgt Kader Bux for “some 
politic reasons" declared his son to be itẹ“ owner" Something 
may have taken place in 1897. But was the transaction meant to be 
and was it in fact a valid heba? If it was, it is curious that the 
lawyers did not use the word gift or heba, the more particularly that 
they do so immediately afterwards in connection with the second 
heba—why not say that Kader Bux gave his son the Calcutta 
business if such be the fact ? Ifthe matter rested there, this criti- 
cism might be said to be refining on words. It does not however 


erest there, for we find throughout only one gift (not two) mentioned, 


under which all Kader Bux's properties (not excluding the Calcutta 
business) were given to the three sons (and not to Ibrahim alone). 
How could Kader Bux have given all his properties to his three sons if 
the most valuable property of all, the Calcutta business, had already 
been given to Mahomed Ibrahim. He could only do so if there 
were no legal valid first heba. It is possible that there was no 
valid first heba but that for “some politic reasons” Ibrahim was 
declared proprietor or owner of the property now alleged to be 
covered by it and that the release refers to this fact: but that it was 
not a valid gift and that therefore objection was taken on behalf of 
the minors to its being so described in the release or given effect to 
as such. This is, it is true, only matter of speculation put forward 
as a possible explanation of how in this document two transactions 
are referred to, only one of which is called a gift. But the docu- 
ment itself and its schedule leaves me in no doubt as tosts meaning. 


- For after the body of the document had stated that all the properties 


had been given to the three sons, the schedule clinches the matter 
by showing what those properties were. It in, the most express 
terms affirms that half of the Calcutta business belonged to Kader 
Bux (not to Ibrahim as now alleged) though according to the present 
case Ibrahim had been holding the property from ro years before 
this docu ment and his father had nothing to do with it: it secondly 
affirms tha: this business was the property of the three sons and 
thirdly, that it was their property by virtue of the oral gift, that is, 
“the pne gift referred to in the body of the document under which all 
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‘three sons took, It further goes on to make a similar affirmation , 


as regards the Taltollah house half of which is said to have belong- 
ed to Kader Bux though this is now said not to be so and which, 
if it were purchased out of the monies of the Calcutta business as 
alleged by the defendant Ibrahim, would in the event of these being 
a valid first gift have belonged to him alone. Mr. Jackson has not 
given ‘any explanation of this except that this only occurs in the 
schedule. But this is no answer. The schedule merely affirms the 
body of the document for we must read with the body and schedule 
consistently if we can; and moreover the schedule is no trifling thing 
and the whole document was drafted by lawyers on the instruction 
of Ibrahim. In my opinion this release disposes of the cage as to 
the first heba. It merely alleges that as is possible there was some 
transaction in 1897 which did not amount to a valid gift but that 
what was the subject of that transaction was subsequently transferred 
with other properties to all the three sons. It seems to me im- 
possible that this document could have been framed as it is had 
there been a valid” heba in 1897. In that case all that it was 
necessary to say was that the Calcutta business had been given to 
Mahomed Ibrahim and the rest of the properties to him and his 
brothers. As the matter stands if the second heba is an effective 
document, then all the sons of Kader Bux are interested in the 
Calcutta business. 

I have no doubt that there was no valid first heba in 1397. I may 
here point out that of the evidence by which the two hebas are 
sought to be supported all except two witnesses gave their evidence 
on Commission, and .we are therefore in no worse position than the 
learned Judge who heard the trial. Of these witnesses the com- 
missioner, who wds' entitled by law to do so, noted his observations 
as to the denfeanour of some of the witnesses. Of Abdus Suttor, on 
whom great reliance is placed and whose evidence I distrust—the 
commissioner says he was evasive. Of Mahatabo Bibee, Hakima 
Bibee, and Hadi Hasan he records the observation that they appear- 
ed to him to have been tutored. If they were tutored they must 
have been tutored by or on behalf of Mahomed Ibrahim for he is 
the person most interested and for whose advantage only it would 
be done. That he is not altogether scrupulous, is shown by 
Exhibit F, in which he shows himself a party to bribery. ° 


A suggestion was put forward that the commissioner badghhi-- 
honestly made these adverse comments because of a dispute as to 
his fee. This charge against the commissioner who is a 
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* Munsiff is based on the fact that the observation on the deme- 
anour of one witness was made sometime after he had given 
his evidence and after the date on which the dispute is supposed to 
have arisen. But the other observations were made before that 
date. The allegation is without substance ahd evidence only of the 
length to which the defence is prepared to go in support of the case 
which it sets up. It is then said that the commissioner was not 
in a position to observe on the witnesses because they were purda- 
nashin. The observation cannot apply toethe two men witnesses 
and it is feasible as I have often done to judge of the character of 
a witness's testimony without seeing her face by the manner of and 
delay and so forth in answering. questions, the character of the 
answers and so forth. : \ 

The learned Judge says that Ibrahim and Siddick appeared 
to him to be truthful and reliable witnesses and that he preferred 
them to the evidence of Abdul Hamid, the plaintiffs husband. That 
may well be so for the latter, in my opinion, is gn unreliable and 
unscrupulous person and the last to have represented his wife's 
interests in the matter of the release. Iam not prepared myself to 
place such trust on these two witneses or to put aside all the pro- 
babilities and inferences arising from the documentary evidence 
because they do not fitin with Md. Ibrahim's story. That story 
must in my opinion fit in with them or itis not entitled to accept- 
ance. The learned Judge does not in his judgment deal with a 
large number of the considerations which were dealt with and had 
they been present to his mind, he might not improbably have taken 
a different view of the value of Ibrahim's evidence which is directly 
contradicted by the documents. It is further to be remembered 
that he is a very interested party who is claiming the bulk of the 
property for himself, for the value of the Calcutta business is said 
by him to be about 3 lakhs. l 

A question was argued as to whether if the heba was made, legal 
effect was grven to it by transfer of possession. If the evidence is 
accepted and it is held that there was a real heba, then that same 
evidence would seem to establish that possession yas given. But as 
I am not satisfied that there was a heba of 1897, I need not further 
discuss this matter. I will only add that the contention that if there 
was any transaction in 1897, it was a benami and not a heba, was 
raisedhin the lower Court as appears both from the' judgment and 
evidence. The submission that this is not so is without found-- 
ation. : Š 

The question of the second heba is one of greater difficulty, For 


/ 
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there are not against it the same improbabilities. It is said to have 
been made shortly before Kader Bux's death in favour of all his 
three sons, and if there were ground for impugning the alleged first 
heba, that might in itself be a reason for'executing a second. There 
is however no mention of the second heba in the heba of Hazir 
Bux, who, as baving an interest in the other properties, might reason- 
ably have been expected to refer to it, as he did, to the transfer of 
entries made at the date. of the alleged first heba. Itis not men- 
_ tiond in the application’ for a certificate of guardianship. Though 
there were zemindaries, no evidence is adduced to show by revenue 
records that there was such a transfer, and the effect given to it. It 
is true that there is a reference to registration in the Sarkari papers 
in the release, and in so faras this release is brought home to the 

plaintiff this is some evidence. But we have not these papers and do 
not know their contents. There are different provisions for transfers 
inter vives and by inheritance. 1f these papers do not show a trans- 
fer inter vivos, they would be evidence against the existence of the 
second heba. The presumption on this point is against the defend- 
ant Ibrahim who has not produced these papers. For all that we know 
they may show a mutation effected in accordance with inheritance 
and the alleged custom excluding females. Then as I have above 
pointed out, the release does refer to the second heba but speaks 
Only of one gift, and if the facts are correctly recorded there, the 
second gift operated over property other than that which is said to be 
its subject in the evidence. For if the first heba be not established, 
the defendants could not claim as against te plaintiff in this suit 
the Calcutta business, for that would be to give them relief upon a 
new case. The present case made on tbe evidence is that the 
Calcutta business is not covered by the second heba. The evidence 
and the release have suggested the argument which is not without 
foundation that Md. Ibrahim, who admitted the title of his brothers 


to the Calcutta business in 1908, is now trying to take it from them. , 


There is also to be considered the fact that by this heba which 
would seem to be unnecessary if there was the custom alleged (for 
the story of Kader going on pilgrimage is spoken to, by Ibrahim 
alone who at first said there was no necessity for it. Kader Bux is 
said to have made over his property to his sons without making 
any provision whatever for the female members of the family. 

This heba again is unsupported by any document and has the 
application for guardianship against it for whatever that circumstance 
may He worth. It might have been supported by Revenue papers 
showing that the properties 1 were Claimed by transfeA but such are 
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not produced. There is nothing but the word of some of the 
witnesses to it, some of whom the commissioner thought gave their 
evidence in tutored fashion. Moreover in the absence of corrobora- 
tive evidence the view one takes as to the oral evidence given in 


support of the first heba must necessarily react upon the evidence 


of the witnesses to the second heba where these are the same. I 
hold therefore that the existence of the Second heba has not been 
established. I need not then go into the question whether if it 
took place in fact, it was valid in law, at any great length. It has 
been said to be based on the doctrine of Musha.’ Amongst other 
authorities a passage is cited from Fatawa Alamgiri Vol. IV p. 549, 
Ed. Cal. in which Al Hakim states “ A man makes a gift of a house 
to two of his sons one of whom is adult and the other is a minor 
and the adult son takes possession (of it). The gift'is absolutely 
void and this is the correct view. For the gift in favour of the 
minor is complete at the very rhoment of the declaration of the gift 
because the seisin or possession of, the father is” equivalent to - his 
(minor's) seisin or possession (Qabz): Whereas the gift in favour 
of the adult son stands in need .of acceptance, Thus the gift in 
favour of the minor precedes (that in favour of the adult) and thus 
confusion (sAwyw) is occasioned. And the device is that he (father) 


should deliver possession of the house to the adult son and then © 


make a gift of it to both of them. Thus it is laid down in the Wajis 
of Al Kardari.” T | 

There is no evidence of such a device being resorted to here and 
one may reasonably quéstion whether Kader Bux was aware of such 
technicalities. I am not prepared to say that the fact if it be a fact 
(which I cannot hold) that Kader asked Coram to accept the gift 
for himself and his brothers whilst it would interpose some one who 
does not appear to be the legal guardian between the alleged donor 
and the infant donees, whose share is not expressly staged brought the 
case strictly within the device according to which Kader should first 
have transferred possession to Ibrahim and then made a joint gift 
to Ibrahim and ^is minor brothers. It is however unnecessary for 
me to give a formal decision on this point. * I should’ have been 
sorry to decide the case upon so technical a ground and am relieved 
from doing so by my finding that the existence of the eoe heba 
has not been made out. 

I now pass to the. concluding point, the igel release of her 
rights by the plaintif, > 

e Abdul Latif when asked what was the necessity for the ex&cucion 

of the dee of release by the ladies, answered "to confirm tbe iwo 
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verbal hebas by Kader Bux.” I have. already pointed out that it” 
was not a confirmation ofthe alleged first heba. l 
If the hebas were real, it is noteworthy that it was thought neces- 
Sary according to the evidence to mention and thus confirm the first 
at the date of the second and to confirm the last by a release, the 
deceased Kader Bux having it is said meanwhile expressed a wish to 
confirm them in writing which was not done. Shortly after the 
death of Kader Bux on 28th August 1907 steps were taken to secure 
Ibrahim from any clÉim by the ladies and it was he who suggested 
that they should give him a release of their claims, if any. The idea 
of the release originated, he says, with bim. "These ladies are illi- 
terate pardanashin who from thé evidence I should say are entirely 
in the hands of the male members of the family. Indeed as appears 
from the evidence as to the alleged custom women are not of much 
account in this community for fear, according to one of the witnesses 
that they might be spoiled. Now itis not suggested that the plaintiff 
had any direct kmowledge of the alleged first heba; at the time it was” 
made. If she was told ‘ynything it does not seem that she was fold 
that there was a beba in 1897 giving the Calcutta business: solely to 
Ibrahim and that his brothers had no share in it, for we do not find 
any such statement in the document which she is said to have execu- 
ted and which was drawn up by Ibrahim's lawyers. Ibrahim gives 
some vague evidence to the effect that he told his mother: “that his 
father wanted to execute a document like that" and he wanted a docu- 
ment in which his father's intention should be stated and that if the 
ladies desired payment for this, he would do so. The second heba 
“is alleged to have been made in a loud voice in the presence of many 
persons including the ladies. According to the evidence the second 
gift was pf property other than that disposed of by the first, a fact 
which is as I have shown contrary to what is stated in the release 
and its schedules.. We must take it then either that the evidence is 
not true or fhat the document which the plaintiff is said to have signed 
is an incorrect statement of the facts. The release also States that 
under the alleged custom the females get nothing. This the plaintiff 
denies and it is a*different custom from that pleaded. We thus find, 
that this release affirms facts which -I find on the evidence not 
„proved namely, the two hebas and the custom and without doubt 
“(even on the defendants’ own showing) contains statements, not 
consistent with the evidence and case now made. 
- Ibrahim got this document prepared by his lawyers. Maulvi 
Abful Barkut the defendants’ witness says that the draft was taken 
to him by Haji Ahmed and Abdul Hamid who “we in a berry” 
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“and they were sent over toa pleader. The document received a 


great deal of legal attention in the interest of Ibrahim but it never 
occurred to him that the ladies might properly require legal advice 
as to their rights. He cannot say whether they were aware of their 
tights under the general Mahomedan Law nor does it appear that 
they knew what the law requires in the case of custofn in deroga- 
Gon of the law and what is necessary to the legal perfection of a heba. 
There were matters as to which legal assistance was clearly necessary. 
The facts again as regards the alleged first heba were not in their 
direct knowledge. The document is then said to have been explain- 
ed no less than five times to the different ladies by Mahomed Amin, 
Hadi Hossain and the Registrar and it is said executed for the 
plaintiff by her husband who on his own evidence was a person 
willing for a consideration to cheat her. This same person Hamid 
is also said to have had the handling of the money, Rs. 4,500 
which is said to have gone into the hands of the plaintif as the 


*consideration for the release. It is admitted that the plaintiff had 


no legal advice though this is, in my opinión; a case where it was 
necessary that she should be rightly advised of her rights before 
signing them away. lam not satisfied that she had any proper 
advice or protection. Certainly her husband -was not the sort of 
person from whom it might have been expected, and the other ladies 
of the family were no better situated than herself. Learned counsel 
admits that he cannot support altogether the case made by his clients 
that the release was never read to her or that it was represented to 
bea muktearnamah. Thgt particular case must be held to fail. 
How little is the value to be attached to the so-called explanation 
of the document of release is shown by the facts mentioned’ and 
in particular by the following. An argument as to its meaning 
which it may be argued is capable of various possible interpreta- 
tions has occupied us for several days. I do not refer to some 
alleged slips in translation which do not appear to me b affect the 
case even if established. If the release was explained to the plaintiff 
as if it acknowledged two valid hebas, was the alleged mistake in the 
schedule which is contrary to such acknowledgement brought to her 
notice. If the release was explained as a document which recited 
only one valid legal disposition of the property which is the inter- 
pretation which makes the body of the document and ‘its schedules 
consistent. Then the document was explained in a sense contrary 
to that in which the respondent has now used it. The reading of 
documents to illiterate purdanashin is sometimes a meaningless 
formality of T the present case is a conspicuous illustration. 
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Whatever be the deficiencies in the plaintiff's case on this point, it, ° 


will, however, still remain on the defendant who sets up the release, 
to show that it is an operative bar to the plaintiff getting that share 
of the inheritance to which she is entitled under Mahomedan law. 
If she is entitled to share in the Calcutta business, she has not had 
anything like Rer rights, even assuming she received the whole or 
any portion of the 4,500 Rs. of which I have considerable doubt, 
It is to be noted that it is not possible to trace the sumof Rs 13,500, 
for itis said to have been paid in rupees. It is usual to make pay- 
ment of consideration in notes capable of identification. It is said 
that rupees were given because the ladies specially asked for it. 
13,500 Rs. was brought, it is said, ing bags and counted oyt and, 
according to one witness, all this hard coin was paid into the out- 
stretched hands of the ladies behind the purdah. The story has a 
physiognomy common to this class of cases, but is not on that 
account the more convincing. The Registrar's note is evidence’ of 
payment, and it may be, and probably is the case, that money was 
produced and counted out in his presence, but whether it or the 
whole of it remained with the ladies, is another matter. It is signi- 
ficant in this connection to refer to the evidence of Hakima Bibee 
who appears to have had Rs. 1,200 or so only. She says the sum 


of 2,800 has been spent up in our hide business at home! When 


this witness was asked whether her male relatives who were supposed 
to have been giving her 4,500 —nevertheless looked to her for pecu- 
niary assistance, she says she was told to give them the money to be 
used for the business—“so I} gave.” I have no confidence that 
Rs. 4,500 found its way into the hands of the plaintiff even though 
it may have been produced before the Registrar. As however the 
onus on this point js on the plaintiff and her counsel did not press 
her statement on this matter for our acceptance, I am obliged to 


hold that she has not established that she did not receive the money." 


Her rights Mbwever are in excess of this if there be no custom 
against inheritance and if her father did not divest himself of every- 
thing he possessed in favour of his sons and left his daughters and 


other female defendants with nothing. On my finding as to the, 


alleged custom and the hebas, the release was executed in miscon- 
ception of the true facts and of the plaintiff's rights and is in conse- 
quence not binding upon her. 


On these findings it is not necessary to enquire into the question 


of jurisdiction, but even if the first heba had been established, thé 
Court would, in my opinion, have jurisdiction. Tbe plaintiff's cause 


of action is the release which purported to operate &rer property 
j ` 
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erithin and without Calcutta. The mere fact that the defendant 
might make a case as regards the Calcutta properties would not 
deprive the Court of the right to deal with the rest of the properties 
covered by the same document, The result therefore is that in my 
opinion the suit should subject to the remarks about to be made 
be decreed with costs in terms of the prayers of the plaint other 
than clauses (g) and (h) Any relief, the subject of these clauses, 
may however be made the subject of independent application. On 
the account the plaintiff will have to be debited with the sum of 
Rs. 4,500 which I have found, she must on the evidence be taken 
to have already had. As I have no doubt that the judgment is 
erroneous I would therefore reverse the decree under appeal and 
decree the suit and appeal with costs in both Courts. 

Mookerjee, J.—The litigation, which has culminated in this 
appeal, was commenced by the-appellant on the 3rd January, rort, 
for declaration of her title to a sath share of the estate left by her 

efather, Haji Kader Buksh, who died on the 28th August, 1907 and 
left two widows, three sons and five daughters. Kader Buksh had 
a brother, Hazir Buksh, who died on the 5th November, rgo7 and 
left two sons, The relationship of the parties to this suit will be 
apparent from the annexed genealogical table. The case for the 
plaintif is that her father left an estate of considerable value, 
which has been unlawfully seized by her brother Ibrahim, the first 
defendant. She further alleges that on the 9th January, 1908, she 
was induced to execute a registered instrumentin Urdu language 


and character on the representation that it was a General Power of l 


Attorney, but which she Bias subsequently ascertained was a release 
of her rights in the estate of her deceased father in favour of her 
three brothers, She consequently prays that the Deed of Release 
may be declared. void and inoperative, that she may be held 
entitled to the share mentioned in the estate left by her father, 


and that she may be awarded possession upon partijon as also — 


incidental reliefs, The first defendant, who contested the claim 
of the plaintiff, filed his written statement on the r4th June, rora, 
which disclosed a three-fold defence, namely, first, that thé parties 
belonged to a community called Erakis, which, though governed 
in all other respects by the Sunni School of Mahomedan Law, is, 
like the Khojas and Memons, governed in matters of succession 
and inheritance by the Hindu Law, so that the plaintiff is not 
entitled by the custom prevalent in the community to any share 
of the estate of Haji Kader Baksh ;~secondly, that Haji Kader 
Baksh. did not, y the time of his death, leave any estate, as whatéver 
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properties he had were validly'transferred by him by way of two e 


gifts on the aand April, 1897 afid 1gth July, 1907 ; and thirdly, 
that if the alleged custom and thej];gifts are not established, the 
plaintiff has relinquished her right in the estate of her father for a 
consideration of Rs, 4,500 and executed a release on the gth 
January, 1908.. Mr. Justice Greaves found upon the first question 
against the defendant and upon the second and third questions 
against the plaintiff. In this view, he dismissed the suit with costs. 
On the present appeal, the three questions stated have been ela- 
borately argued by counsel on both sides, and I shall examine them 
in the order I have mentioned. 

As regards the question of custom, reliance has been placed by 
counsel for the appellant upon a statement in the work on Castes 
and Tribes of the North-Western Provinces and Oudh by Mr. 
Crookes, prepared at the instance and published by authority of 
the Government of that Province. Reference, I think, may legi- 
timately be made fo the work of Mr., Crookes as an authoritative 
statement of cusfoms prevalent among the Eraki sect of Mahom- 
medans, but it is of no real assistance to the plaintiff. The issues 
were not framed till the 8th April, 1915, and the n issue was 
expressed in the following terms : 

‘Is there a custom amongst the Eraki community, to which the 
partes of this suit belong, excluding females from inheritance." 
It will be observed that the issue framed is not in conformity with 
the custom alleged in the third paragraph of the written statement ; 
the custom set out there was, not the absolute exclusion of females 
from inheritance, but a limited exclusion 45 prevails amongst the 
.Khojas and Memons, (Khoja and Memon case, Perry's Oriental 
Cases 110). Before this issue was framed, however, a large number 
. Of witnesses had already been examined on commission on behalf 
of the plaintiff from the 14th September 1913 to the 6th November, 
1913. These, witnesses, as may be anticipated, were examined and 
cross-examined with reference to the custom pleaded in the written 
Statement and not with reference to the custom subsequently set up 
in the issue. The evidence taken in Court later on, it may be 
generally stated, Seeks to establish that in no circumstances do 
females take by inheritance in the Eraki community, while the evi- 
dence on commission seeks to support the case that females are 
excluded only to a lmited extent as amongst the Khojas and 
Memons, The evidence of Muhammad Ibrahim on this part of 
the case is not consistent with the evidence of his witnesses, who, 
as Y have already stated, are not agreed amongst themselves as to 
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CIVIL. a Whether the exclusion is absolute or qualified. The statement in . 
1916. the work of Mr. Crookes tends to show that in certain contingencies, 
satin piling women do take by inheritance, and consequently discredits the 
D, witnesses who support a case of complete exclusion. The custom 

Ibrahim, 


alleged has not met with acceptancein any Court of Justice, and 
Mookerjec, J. such docüments as we have do not support the defendant. It is 
also plain that the custom does not possess two at least of the 

essential attributes for its validity, viz., uniformity and certainty: 

Hurpurshad v. Sheo (1), Rajah Vurmah v. Ravi Vurmah (a), 

Mahamaya v. Haridas (3). The fact that thé custom was not pleaded 

in litigations between members of the community where it might 

have been pleaded, is, I think also, relevant evidence, and the 

question of its relevency is not affected by the circumstance that 

` some of these suits were still pending at the time of the trial in tbe 

: Court below. I do not think reliance can be implicitly placed upon 
the oral evidence adduced by Muhammad Ibrahim in support of ~ 
the custom, because most of the witnesses wHo came forward to 
testify to the custom had excluded their female r€lations and were 
deeply interested to establish that the exclusion was justifiable. 
Some weight must also be attached to the circumstance that Kader 
Buksh deemed ıt necessary to make gifts in favour of his sons and 
that the first defendant thought it prudent to take a release from his 
sister ; neither the giíts nor the release would have been necessary 
if the custom of exclusion of female heirs, either entirely or to a 
limited extent, had been as well- known to members of the commu 
nity as we are now asked to believe. I feel no doubt, on the first 
question that the first defendant has failed to establish the “custom 
of exclusion of female heirs, whether we look to the qualified cus- 
tom pleaded in the written statement or the more comprehensive 

custom raised in the issue. 

As regards the second question, it 1s alleged by the first defend- 
ant that his father had divested himself of all that he possesded, by 
means of two oral gifts, the first made in his favour on the 22nd 
April, 1897, in respect of what has been described in this proceeding 
as the Calcutta Hide Business, and the second made in favour of 
himself and his two infant brothers on the roth July, 1907 in res- 
* pect of all the other properties mentioned in the schedule to the 
plaint, It may be stated here paranthetically that one of these 
properties is a house in 47 Taltola Lane, Calcutta, which, it is 


said, was acquired out of the iunds of the Calcutta Business and 


(I) (1876) L. R. 5I. A. 259 ; 26 W. R. $5. 
; (2) 0876) L.R. 4 I. A. 76; I. L. R. 1 Mad, 23 
"d (3) (1914) I. Le R. 42 Calc. 455 (472) ; 20 C, Li. 183; 19 C. W. N. 208, 
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‘transaction in the way of an apparent transfer did take place at the 
time, but it does not establish with certainty that the transaction. was: 


intended to be real. The sheet anchor of the case for the defendant ` 


is the account books, 'extracts from which have been explained before 
us with great care and lucidity by Mr Rasul. These accounts may 
be classified under three heads, namely, first, partnership accounts in 
the name of Kader Buksh Muhammad Ibrahim; secondly, the 
personal drawing account of Kader Buksh ; and, thirdly, the deposit 


account of Ibrahim in respect of money given to him by Kader‘ 


Buksh. "These accounts, in my opinion, are by no means of a con- 
clusive character, for it is well-known that when parties have decided 
to enter upon a fictitious transaction, the accounts are made carefully 
to correspond to the apparent state of things ; but, apart from this, 
there are inherent improbabilities in this case, which cannot be over- 
looked. Thus, the deposit account of Ibrahim shows that in 1897 
the sum of Rs. 14,386-1 stood to his credit. No explanation has 
“been offered why such a large sum as this should be placed at the 
disposal of a boy of 15. His father was the source of this money 
and was presumably the owner. On the 22nd April, 1897, the part- 
nership account was altered, and the name of Muhammad Ibrahim 
was.introduced. This, in my opinion, does not necessarily indicate 
that Muhammad Ibrahim thereby replaced his father as a partner of 
the firm. The change of name may be consistent with the theory 
of gift, but does not necessarily indicate that there was a gift, for 
it is significant that no trace of a mention of gift is to be found in 
the account books, If there had been a real gift, it would have been 
only natural to recite it in the account books, when the substitution 
of name was made. In this connection, it may be observed that 
while one of the witnesses, Amin, says that Ibrahicl was a partner 
from before, other witnesses maintain that he was only employed in 
the business. The mere entry of the name of Ibrahim accor Tady 
does not show that there was a gift in his favour. ‘slo take one 
illustration, the Motihari Business Account was also transferred 
to the name of Ibrahim. But it has not been suggested that there 
was a gift of that business to Ibrahim. Much stress was laid by the 
defendant on the Deed of Dissolution of partnership, dated the 7th 
February, 1907, between Abdul Gani and others . and Muhammad 
Siddique. "This, in my opinion, was admissible to establish the 
factum of dissolution ofa firm recited therein as "carried on by 
Muhammad Ibrahim, Hazir Buksh, Muhammad Amin, Abdul Latif 
and Muhammad Siddique in: co-partnership between them.” This. 
enumeration of partners is, however, really of little. assistance, 
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because if there was a Benami in 1897, the parties would adhere to 


the Benami when the partnership was dissolved in 1907. We have, : 


on the other hand, the significant fact that in 1897 when, it is 
alleged, the interest of Kader Buksh was transferred by way of gift 
to his son Muhammad Ibrahim, no notice was given to the public, 
and though the name was changed in the books of account, the. 
original firm name was retained and used in transactio:s with the 
public. We have further the important fact that the gift was not 
recited in the account books, nor was therea written instrument, 
‘though the subject matter of the transaction was property of con- 
siderable value. We have, besides all this, the incident of the pur- 
chase of the Taltola House on the 13th October, 1904, when Abdul 
Dari, Abdul majid and:others sold the house to Hazir Buksh and 
Kader Buksh. The consideration for this transfer was money 
advanced to the vendors from the Calcutta business, The transfer, . 
however, was not to Muhammad Ibrahim as a partner of the firm, but 
to Hazir Buksh and Kader Buksh. A desperate effort was made 
to establish that this was in reality a transfer to the, firm. In my 
opinion, that attempt has entirely failed. Besides, Hazir Buksh, 
in his registered deed of gift, which, Ithink, was admissible in 
evidence, stated on the rst November, 1907, that the Taltola House 
belonged to himself and his deceased brother Kader Buksh,-half and 
half. Indeed, in the schedule to the release, dated the oth January, 
1908, the house is treated as the property of Kader Buksh.. This 
could only be so ifthe consideration paid therefor belonged to 
Kader Buksh ; and, as the purchase money came from the-Calcuttdi 
Business, it is plain that in 1904, notwithstanding what might have 
happened in'1897, Kader Buksh was still treated as the proprietor 
of the income of the business. This, in my opinion, constitutes a 
serious difficulty in the way of acceptance of the case for the defend- 
ant that there was a real gift in his favour in 1897, The release, 
in fact, furnishes strong evidence against the reality,of the gift of 
1897. It was drawn up atthe instance of Muhammad Ibrahim ; 
yet it mentions only one heba (the other is. apparently a Buksis- ' 
nama}, whereby all properties (not excluding the Calcutta Business) 
were given to the three sons. The description of the properties in 
the schedule shows tbat one-half of the Calcutta Business belonged 
to Kader Buksh and not to Ibrahim, and consequently passed to the 
three sons by virtue of oral gift. Besides, in his: deed of gift, Hazir 
Buksh further stated that ten or twelve years before, his, brother 
Kader Buksh had, “for some politic reasons," substituted the name 
of Muhammad Ibrahim in the place. of his own» name C the -papgrs 
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*and accounts of the firm and on declaration that Muhammad Ibrahim 


was the owner of his share of capital got the credit and debit entries 
in respect of capital profit and loss ‘made in the name of Muhammad 
Ibrahim. This c'early i5 a plain statement by Hazir Buksh that ' 
the transaction of 1897, which, be it noted, he does not describe as 
a gift, was not real and operative, We have, in addition to all this, 
the remarkable fact that in an application for guardidnship of his 
infant brothers, made by Muhammad Ibrahim on the oth June, 
1908, no trace is found of the alleged gift ef 1897 ; on the other 
hand, the schedule describes that n two-thirds share of the Calcutta 
Business and the Taltola House belonged tothe infants, an allega- 
tion wholly irreconciliable with the theory of a real gift of the 
Calcutta Business to Muhammad Ibrahim in 1897. On a review of 
all these circumstances, I do not see any escape from the conclusion 
that there was no real gift ofthe Calcutta Business to Muhammad 
, Ibrahim i in 1897. Iam not unmindful that in this country, as in 
” England, the settled rule is that the burden lies qn the appellant to 
satisfy the Court that the finding of the Trial Court which he assails 
is not supported by the evidence on the record. Lalljee v. Dada- 
Dhat (x), Colonial Securities v. Massey (2), but’ the appellant has I 
think, discharged this burden. In the view I take, it becomes need- 
less to consider whether, if there was areal gift, it fulfilled the 
requirements of the Mahomedan Law. Iam not unmindful that l 
under the Mahomedan Law as administered by British Indian Courts 

where the subject of the gift is incorporeal property not susceptible 
Of physical possession agift thereof may be completed by such 
transfer of control as may be appropriate and possible in the circums- 
tances: Amirunnessa v. Abedunnessa (3), Mullick v. Muleka (4), 
Anwari Begam v. Nijamuddin (3), Mahomed Buksh v. Hosseini (6). 
But the question whether the gift of a share in a partnership business 
can be validly effected by delivery, and, if so, by what form of 
delivery, under the Mahomedan Law presents a problem of some 
nicety, as is clear from an examination of the following texts, and 


Lu . * 
1 reserve my opinion thereon. 


Text I. e 


When one of two partners says to hi$ co-partner, "I make a gift 
tothee of my right in the profit," they (the jurists) say the gift is not 


' (1) (1915) 23 C. Lr T. 190 (204) ; I. L. K. 43 Calc, 833. 
(2) (1896) 1 Q. B 38. 

(3) (1874) I R. 2 L A, 287 ; ; IS B. L. R. 67. 

(4) (1884) I. L. R. 10 Cale? 1112 (1123). 

(5) (1898) I. L, R, 21 All. 165. . 
eQ) (1888) M R. 15 Calc, 684 ; L. R, 15 LA, 85. 
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CIviL. * July, 1907, that is, about a month before his death, gave the re- 
1916. mainder of his properties to his three sons. "This raises two ques- 
e ies tions, namely, first, whether there wasin fact such a gift, and, second- 
ly, if there was, did it fulfil the requirements of the Mahomedan Law. 
2 It is worthy of note at the outest, before either òf these questions is 
Mookerjee, J- examined, that the second gift, even if established, would not affect 
m the Calcutta Business and the Taltola house, because the evidence 
does not show that these two properties form the subject matter of 
the gift. The evidence to prove the second gift is based on the 
assumption that there was a real gift of the Calcutta Business in 
1897, and, ‘consistently with that theory, seeks to establish that the 
transfer of the remainder of his estate was effected by Kader Buksh, 
by this supplementary gift. As regards the second gift, I am not 
satisfied on the evidence that it did asa matter of fact take place. 
and was completed. There is no doubt oral evidence adduced by 
the-defendant, but there are unexplained difficulties which cannot 
* well be ignored. There is no mention of the second gift in the 
j application for guardianship to which reference has already been 
made. The explanation is, to my mind, not quite satisfactory. 
Muhammad Ibrahim must be deemed to have been fully aware that 
° the matter was of grave importance to him, and one would have 
expected him, as a man of ordinary prudence, to set out the title 
under which he claimed. There is also the fact that no document 
was executed ; here again, any cautious man would have insisted 
upon the execution and registration of a deed of gift, when the result ' 
of that gift would be to deprive all the heirs, except the three sons 
of the donor, of what would otherwise devolve on them by right of 
inheritance. We have, in addition to this, the circumstance that no 
attempt appears to have been made to give effect'to the alleged gift, 
either by change of names in the records of the Collector or in the” 
booksofthe various firms. There is, besides, the noticeable fact that 
Hazir Baksh makes no mention of the second gift ingpis deed of gift. 
We cannot also overlook that the document makes no provision what- 
| ever for the female members of the family, namely, the two wives of 
the donor and his five daughters. No reason has been assigned why. 
a man inthe position of Kader Buksh, possessed of considerable 
wealth, should make no provision whatsoever for his own wives and 
daughters, and leave all that he had to his three sons, two of whom 
were six and ten years old. In the face of these difficulties, should 
v we accept the oral evidence on the record? I am clearly of opinion 
that how far the testimony of these witnesses is reliable, must be 
judged by ji surrounding circumstance.’ In this connection, 1 may 


| ^ 


v. 
Ibrahim. 


e 
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advert to the remark made by the Commissioner about the demean- 
our of some of the witnesses examined before him. Abdul Sattar 
is described as evasive and not trustworthy. Mahtabo, Hakima, and 
Hadi Hassan appeared to him to have been tutored; it is difficult 
to: say in whose interest they could have been so tutored, other than 
that of Muhammad Ibrahim. The ‘letter written by Muhammad 
Ibrahim on the gth February, 1908 to Abdul Hamid furnishes some 
indication that Ibrahim was not above recourse to bribery. In this 
Court, a forlorn attempt Was made to impute dishonesty to the Com- 
missioner, who was a Judicial Officer of some standing. In my 
Opinion, there is no foundation whatever for this charge. I think 
there is also no force in the contention that the Commissioner could 
not have really appreciated whether a jurdanashin lady under ex- 
amination before him was or was not a trustworthy witness ; whether 
a witness is reliable or not may be judged, not merely from demean- 
our but also from the mode and manner in which the answers are 
given. I do not overlook that Mr. Justice Greaves thought that 
Muhammad Ibrahim is truthful and reliable and that the husband 
of the plaintiff is just the reverse ; Bombay Cotton Co., v. Motilal (1); 
Rivers S. N. Co. v. Hathor S. N. Co. (2) ; but we cannot at the 
same time overlook that Muhammad Ibrahim is deeply interested in 
the result of this litigation, and when the probabilities and the docu- 
‘mentary evidence cannot be reco nciled with his assertions, I cannot 
implicitly accept his assertions. My conclusion is that the evidence 
does not establish the second gift. 

If, however, the second gift is deemed to be «established by the 
evidence, the question arises whether it is valid under the Mahom- 
medan Law. Upgqn an examination of the authorities, I have arriv- 
ed at the conclusion that this question must be auswered against the 
defendant as is clear from the following texts. 

Text I. 

If one persoh makes a gift of it (house) to two persons it is not 
valid according to Abu Hanifah, but itis valid according to Abu 
Yusuf and Muhammad. (Al-Qudure, Vol. II, p. ro Ed. Delhi). 


* e 8 4 * 


Text II. 


“ Tf one person makes a gift of it (house) to two persons, it is not . 


valid according to Abu Hanifah, but it is valid according to Abu 
Yusuf and Muhammad." For this is a gift of the entire (house) to 
two persons (jointly) as it is bya single act of transfer. "Therefore 


(1) (f915) L- R. 41 I. A. 110 ; I, L- R. 39 Bem, 386 ; 21 C. L. J. $28, 
(2) (1916) 20 C. W, N, 1022, 
( 


i 
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1916. , persons." But according to him (Abu Hanifah), it is a gift of half 
M idam Bibek tbe house to each of them. | Therefore if it (the gift) is with respect 
to something incapable of division like a slave or slave-girl and one 
MAR of them (donees) accepts it, it is'valid (with respect to his share). 
Mookerjee, J. Also because property is established for each .of them (doneés) 
M with respect to the half and- therefore the transfer would be likewise 
as it (property) i is its (transfer’s) effect. This is contrary to mortgage, 
as its effect is detention and it is established. for each of them per- 
fectly, Therefore if the debt of one of them (mortgagees) i5 paid, 
nothing of the mortgaged property will be returned. Jannat 

al- ‘Nayyirab Vol. II, p. ro Ed. Delhi.) ' | 


* * * 


- Text TII. : 
^ If he makes a gift of a house to two of his sons one of whom is a 
minor in his charge, the gift is invalid according to all. (Falawa 
. e ‘Qadi Khan, Vol, IV; p. 284, Ed. Lucknow). © 
xoc E | 


P., 
Ibrahim, 


* - * 
, i : ©» Text IV. ; 
The Hedayah (Vol. VII, P. 496, Ed. Cairo) ‘reproduces Texts 
. I & II. 
: * * i | * * 
Text V. 


“If two persons, jointly make a gift of a house to one man it is 
valid. ” [n the converse case jt is not valid according to Abu Hanifah, 
but the two disciples declare it to be valid. (Al-Inayah, Vol VII, 
p. 495, Ed. Cairo.) ® | | 

* 3 * * 

Text VI. : 


The Kífayah (Vol. VII, p. 496, Ed. Cairo) reproduces the reg- 
sons for the difference of opinion between the master and his dis- 
ciples given in Text II. " 

| 4 + *c * E 
Text VII . A 
The grft of house iin by two persons to one man ‘is valid. 
But its converse is not valid (according to Abu Hanifah) contrary to 
` them (ñe, the opinion, of the two disciples)—(Multaqa'l-Abhur by 
Ibrahim , b. al-Halabi d. 956 H. H.2 1549 A. D. p. 137, Ed Cons- 
tantinople.) 
i ! % Mb. MEE + 
Test VII, 
a lí hc s n a gift of a house to two persons one of whom is an 
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infant and the other adult and the infant is in his charge the gift is ° 


not valid (Jam fajuz) unanimously. For at the very moment of 
making the gift he becomes possessed of the share of the infant and 
thus the other half remains in a state of musha, Thus it islaid down 
in the Mukit (Bahr saka Vol. VII, p. 315 Ed. Cairo.) 

* c * 


Text IX. 


If he makes a gift in favour of an adult person and in that of an 
infant in the charge of the adult; or in favour of two of his sons, one 
infant and the other adult, itis not valid (am tajuz) unanimously. 
(Durr al- deu Vol. III, p. 498, Ed. iL 


* * 


Text X. 


Al Hakim States—A man makes a gift of a house to two of his 
sons one of whom is adult and the other is a minor and the adult 
son takes possession (of it). The gift is absolutely void and this 
is the correct view. For the gift in favour of the minor is complete 
at the very moment of the declaration of the gift because the seisin 
or possession of the father is equivalent to his (minor’s) seisin or 
possession (Quéz): Whereas the gift in favour of the adult son 
stands in need of acceptance. "Thus the gift in favour of the minor 
precedes (that in favour of the adult) and thus confusion (Shuyu) 
is occasioned. And the device is that he (father) should deliver 
possession of the house to the adult son and then make a gift of it 
to both of them. Then it is laid down in the Wajiz of Al Kardari 


(Fatwa Alamgiri Vol. IV p. 549 Ed. Cal). e 
* * * * 


Text XI. 


“Al-Tahktapi (Vol. III, p. 400, Ed. Cairo), the celebrated com- 
mentary on the Durr al-Mukhtar reproduces Text X. 

* * * x 
e Text XII. 

“If he makes a gift of a house to two persons etc" Al-Ramti 
says that it is obvious from this that if the two persons be both 
infants in his chargefit is valid and what is stated in the ZazsastyaA 
indicates this. But all this is in accordance with the opinion of the 
two disciples (Abu Yusuf and Muhammad) and not according to his 
(Abu Hanifah's) opinion. (Here Text III is quoted). Mauhat al- 
Khaliq, Vol. VII, p. 315 Ed: Cairo. It'is a commentary on the 
Bahr al-Ra’iq by Ibn Abidin, the author of the Radd-al-Muktar 
d. 1839 A.D.) 

9 * * v * e e 
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Text XIII. 


“Or in favour of two of his sons etc.” Test III and XIis quoted 
here. (Radd al-Mukhtar, the celebrated commentary on the Durr al- 
Mukhtar by Ibn Abidin d. 1835, Vol, IV, p. 514 Ed. Cairo). 

& * 4 * 


I do not overlook the unfavourable judicial comments made from 
time to time upon the principle of Muska, specially, the observation 
of Sir Barnes Peacock in Muhammad Mumtaz v. Zubaida (1). 

“The doctrine relating to the invalidity of t gifts of Musha 1s wholly 
unadapted to progressive state of society and ought to be confined 
within the strictest rules (See also Mahomed Buksh v. Hosseini (2); 
Ibrahim v. Saiboo (3); Kalidas v, Kankaya (4); Alabi v. Mussa (5) ; 
Jabedannessa v. Nazibal (6); But it is plain that the doctrine though 
not favoured cannot be altogether ignored or repudiated: Vahu- 
sullak v. Boyapat (7); Jórahim v. Saiboo (3). In my opinion the 
case before us falls within the strict letter of the texts on the subject 
[Nizamuddin v. Zabeda (8)] and this indeed appears to have been 
realised by the defendant himself and his advisers I refer to the 
remarkable passage in the deposition of Muhammad Ibrahim in 
which he describes the mode in which the gift was effected : 

“My father said that he had already disposed of his share in tha 
Calcutta firm in my favour, and he was disposing of the rest of his 
properties in favour of myself and my two younger brothers, and my 
father asked me to accept the same for myself and on behalf of my 
younger brothers and he made over all the documents in respect of 
these properties as also in respect of the zemindary to me requesting 
me to take charge of them on behalf of myself and of my two younger 
brothers.” I confess that this does bear the appearance of an 
attempt, in course of evidence, to show that the requirements of the 
law were satisfied. It is extremely improbable that Kader Buksh 


, was aware of the device whereby the law of Musha could be avoided 


as described in the Fatawa Alamgiri. But it is plgin that, even if 
the evidence be accepted, the device was not strictly carried out. 
My conclusion is that the evidence does not conclusively establish 
the second: gift, and that if it does, the gift was not valid and operat- 


ive under the Mahomedan Law. 


(1) (1889) L L. R. 11 All 460; L. R. 16 I. A. 205. 
(2) (1888) L. R. 15 I. A. 81 ; I. La R. 15 Calc. 684, 
(3) (1907) . A R 34 LA 167 ; L L, R 35 Cale. 1;6 C. L. J. 695; 


« W. N. 973. 
(4) (1884) L, R, 11 I. À. 218 ; I, L, R. 11 Calc, tar. 
(5) (1901) I. L, R. 24 Mad. 513- 
(6) (1910) 15 C. W. N, 328. 
(7) (1906) I. L. R- 30 Mad- 519. 
19) (1874) 6 All, H, C, R. 338. * 
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As regards the third question, Mr. Justice\Greaves has founde 
that the plaintiff has failed to establish her allegation that the release 
was obtained from her upon a misrepresentation as to the nature of 
the instrument. No attempt has been made in this Court to support 
the contention that the document was represented to bea power of 
attorney ; in fact, that allegation has been ‘abandoned in this Court. 
But the validity of the release has been questioned on the ground 
that it was executed under circumstances which do not make it bind- 
ing upon a Pardanashin lady and the view has been maintained 
that the Court, when called upon to deal with a deed executed by a 
Pardanashin lady, must satisfy itself upon the evidence, first, that 


the deed was actually executed by her, or by some person duly | 


authorised by her, with a full understanding of what she was about 
to do ; secondly, that she had full knowledge of the nature and effect 
Of the transaction into' which she is said to have entered ; and, 
thirdly, that she had independent and disinterested advice in the 
matter. How far the tests indicated are inflexible rules of law maye 
be a matter for controversy, and it may not be easy to reconcile all 
the dicta to be found in various decisions of the Tudicial Committee 
where the validity of deeds executed by Pardanashin ladies came 
under review. The cases on the subject will be found analysed in 
the judgment of this Court in Zinmdubashini v. Giridhari Lal (1), 
Alikjan v. Rambaran (2). [Bazloor v. Shumsoonnissa (3), Geresh v. 
Bhuggobutty (4), Fussul v. Amjud (5) Ashgar v. Delroos (6), 
Tacoordeen v. Syed Ali (7), Sudhist Lal v. Sheobarat (8), Shambati 
v. Jago (9), Lala Amarnath v. Achan Kuar (10), Mahomed Buksh 
v. Hossain (11), Sajjad v. Wasir (1a), Tsmail v Hafiz (x3), Kali 
Buksk v. Ram Gopal (14).] > In view of the weighty observations of 
Lord Haldane, *L. C. in G. & C. Kreglinger v. New Patagonia M. 
C. S. Co. (15), as to the proper use of judicial procedure as binding 

(1) (1909) 12 C. L, J. 115. (2) (1910) 12 C. L. J. 357. 

(3) (1867) w M. I. A, 551 (585); 8 W. R P. C. 3. 

(4) (1870) 13 M. I. A. 419; 14 W. R P, C. 7, 

(5) (1872) 17 W. R. $23. (6) (1877) I. L. R. 3 Calc, 324- 

(7) (1874) L. R. 1 I. A. 192; 13 B. L. R. 427. 

(8) (1881) L. R. 8 I. A. 39; I. L. R. 7 Calo. 245. 

(9) (1902) L. R. 29 I. A. 127 ; I. L. R. 29 Calc. 749. 

(10) (1892) L. R, 19 LA. 196 ; L L. R, rg All 420. 

(11) (1888) L. R, 15 I. A. 81 ; I, L. R. 15 Calc. 684. 

(12) (1912) L. R., 39 I. A. 156 ; I, L. R, 34 All. 455 ; 16 C. L. J. 613. 

(13) (1906) L. R. 33 I. A. 86; I. L, R. 33 Calc. 7731 3 C. Le J. 484. 

(14) (1913) L. R, 41 I. A. 33; I. L, R. 36 All. 81 ; 19 C. L, J. 172. 

(25) (1914) App. Cas. 25 (39). 
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Civi. *iuthorities it is plain that no useful purpose would be' served by an ' 
1916. analysis of the factsof each of these cases, which fall broadly into two 


Mariam Bibee groups, namely, first, where the person who seeks to hold the lady 
to the terms of her deed is one who stood towards her in a fiduciary 
jan character or in some relation of personal confidence ;" and, secondly, 
Mookerjee, J. where the person who seeks to enforce the deed wag an absolute 
iud stranger and:dealt with her at arms length. In the former class of 
cases, the Court will act with great caution and will presume confi- 

dence put and influence exerted ; in the other elass of cases, the Court 

will require the confidence and influence to be proved intrinsically ; 

this is a fundamental distinction which does not appear to have been 

always kept in view. A great deal will also depend upon the intellec- 

tual attainments of the lady, and the Court will naturally not be 

inclined to set aside the de&d, where the lady is proved to have been 

of business habits, to have been literate and to have possessed 

capacity to judge for herself. Tested in the light of these principles, 

“how does the case before us stand? Here is a deed obtained by a 

brother from her sister. By that deed she parts with all her interest 

in the estate of her father for a sum of Rs. 4500. There is no 

shadow of a doubt that the amount itself is wholly inadequate as 

° the price of her share in the patrimony. Itis represented to her. 

that by the custom of the community, she is excluded from the in- 

heritance. She is further told that her father had divested herself 

of allhe possessed by two oral gifts. No doubt we have evidence 

given that the deed was read over to her and explained to her and ' 

that she had the advice of her husband. Itis clear, however, that — 

the deed is so expressed that its meaning and effect are by no means 

quite beyond doubt even with the aid of the elucidation by learned 

\ counsel. It is to my mind equally clear that the husband of the 
plaintiff was absolutely untrustworthy and was ready to sacrifice the 

interest of his wife for the sake of his personal benefit. If, as a 

matter of fact, the custom of exclusion existed, if in tth the «oral 

gifts were real transactions and were operative in law, a deed of 

release was wholly superfluous. The deed, after the most careful 

consideration of attendant circumstances, does enot impress me 

favourably; I do not attach much importance to the recitals, some 

of which at any rate may be deemed exhibitions of the art of the 

conveyancer which, whether medieval or modern, cannot be per- 

mitted to mislead the Court. I do not overlook the statement of 

the registering officer which shows that the parties were careful, to 

conform to all the formalities; but the subsistence of the mgtter 

still remains that the deed was obtained from the plaintiff by her 


+. i 
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brother on representation of a state of facts untrue in material parti-e Ovi. 
culars. In these circumstances I do not think the deed can stand. 1916. 
I am not unmindful of the importance of the rule that a Settlement |. 77 Bibee 
of a disputed or doubtful claim is a valid and binding arrangement ot. 
m, 


which the parties thereto are not permitted to deny, ignore or re- dcus 
pudiate. This principle is deducible from a long line of cases Moekerfee, 7. 
which will be found collected in the judgment of this Court in E 
Upendranath v. Bindeswari (1), but that principle is not applicable i 
to the circumstances of this case. The defendant does not assert that 

there was a compromise to put an end to-dispute and to terminate 

or avoid litigation, and that the consideration for the compromise 

was, not the sacrifice of a right but the abandonment of a claim. 

What we have here is a surrender of the rights of the plaintiff 

for a nominal consideration, obtained from her on the repregentation 

thatshe had no rights whatsoever; this cannot be deemed an 

honest settlement of an existing dispute which a Court of Justice 

should not permit the plaintiff to question. . 


As regards the actual payment of the consideration, the plaintiff 
has failed to satisfy me that she did not receive the money, so that 
she can be permitted to have her deed cancelled only on repayment 
of that sum. This sum must consequently be debited against her j 
when the accounts are taken under the decree, l 


I hold accordingly that this appeal must be allowed, the decree 
of Mr. Justice Greaves set aside and the suit decreed with costs in 
both Courts in the terms indicated in the judgment of Mr. Justice’ 
Woodroffe. e l 


N. C. Boral & Pyne :— Attorney for the Appellants. 
G. C. Mandal :—Attorney for Defendant No. 1 Respondent. 
J. K. Fox :—Attorney for last Defendant Respondent. 
Karr, Mehta and Ghose :— Attorney for other Respondents, 
P. M. Banerjee :—Attorney for Infant Respondent. —- 
A. T. M. < Appeal allowed, 
(1) (1915) 22 C. Je J. 453 (476) ; 20 C. W. N. 210. 
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 APPELLATE CRIMINAL. 


Before Mr. Justice Fletcher, Mr. Justice Richardson and Sir 
Syed Shamsul Huda, Knight, Judge. 
o f 


SRILAL CHAMARIA 
! | l U. 
e 
KING-EMPEROR.* 


Abetment of abetmeni—Bribery fo public ser vant—JInstigation— Indian Penal 
Code (Act XLV of 1860), Secs. 108 Exp. (4), 116, rór. 


A instigated B to instigate C, a Magistrate, to accept a bribe which A himself 


delivered to B. No bribe was actually offered to C. The bribe was given to 
B for C but was arrested in his hand : 


e Held, that A committed abetment of bribery and was punishable under section 


161 read with section 116 of the Indian Penal Code. 


Per Rithardsen J. ; Whether the instigation came from B or from A, A was 
guilty. : 


Per Huda J.: As the ‘instigation c came from Æ, A Was not guilty of an 
offence, 


Per Curias: : Explanation 4 of section 108 of the Indian Penal Code means 
**when the abetment of an offence is an offence, the abetment of such an abet. 
ment is also an offence," 


Per Fletcher and ' Richarfiron. JJ. The words “when the abetment of an 
offence is an offence" in explanation 4 of section 108 do not mean “when an 
abetment of an offence is actually committed" but mean “when the abetment of 
an offence is by definitlon or description an offence under the Code," that is, 
when the abetment of an offence is punishable under section 109 or section 116 or 
some other provision in the Code. | 


When the abetment of an offence is punishable under sectlon 109 or under 
section 116, the abetment of such an abetment is also punishable under one or 
other of those sections as tbe care may be. ` 


Appeals under section 410 of the Criminal Prosedure Code. 
Appeals by the Accused. 


The two appellants, Srilal Chamaria and Mimra) Bania, were 
convicted by the Third Presidency Magistrate of Calcutta on charges 


*Criminal Appeals Nos. 224 and 226 of 1918, against the decision of Mr. 
K. B. Das Gupta, Third Presidency Magistrate of Calcutta, dated the®15th 


April? 1918. . . 
) 
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framed under sections 161 and 109 of the Penal Code. The ap-* CRIMINAL, 
pellant Srilal was sentenced to suffer rigorous imprisonmen( for three 1918. 
months and to pay a fine of Rs. rooo or in default to suffer a fur- PEL C 
ther period of two months” rigorous imprisonment. "The appellant BRE agai 
Mimraj Bania was sentenced to pay a fine of Rs 1000 orin default | King-Emperor. 
to suffer rigorous imprisonment for two months, The appeals were ars 
preferred from these convictions and sentences and were heard by 
Richardson, and Shamsul Huda JJ. 
The other material facts appear froni the judgment of Richard- 
son J. The dissentient opinions of Richardson and Shamsul Huda 
JJ. were as follows: ! a 
Richardson, J.—The two appellants before us Sri Lal July, 3r. 
Chamaria and Mimraj Bania, have been convicted by the 3rd. Presi- zi 
dency Magistrate of Calcutta on charges framed under sections 161 
and rog of the Penal Code. The appellant Sri Lal has been 
sentenced to suffer rigorous imprisonment for three months and to ~ 
pay a fine of Rs. 1,600 or in default to suffer a further period of © 
two ~months’ rigorous imprisonment. The appellant Mimraj has 
been sentenced to pay a fine of Rs. 1000 or in default to suffer 
rigorous imprisonment for two months. The appeals are preferred 
from these convictions and sentences. . 
At the trial charges were also framed against the appellants on 
the footing that they respectively attempted and abetted an attempt 
to commit an offence punishable under section 161 read with section 
tog ang were therefore punishable under settion srr of the Code or 
in the case of Mimraj under that section read with section rog. ‘ 
These charges however were not pressed by the prosecution and so 
far as they are concerned the learned Magistrate must be taken to 
have recorded a*verdict of not guilty. | 
I am not going to enter upon an elaborate review of the facts 
in detail. The facts are fully stated in the judgment of the Magis- 
trate Mf. . KB. Das Gupta and, without adopting every word of his 
reasoning, I agree on essential points with the conclusions at which 
he bas arrived in regard to the appellant Sri Lal, ` V 
The outstanding feature of the case is that on the night of the i 
of the sth February a sum of Rs, 2,500 was admittedly handed over  $ 
by Sri Lal to the’ witness Karuna Bhusan Banerjee, the Bench 
clerk and Interpreter of the Court of the sth Presidency Magistrate, 
Mr. Asutosh Mookerjee. A case was at the time pending before 
Mr. Mookerjee in which the complainant was a Marwari named 
Ram Gopal Khemkar and the accused was a wealthy Marwari 
merchant named} Bilas Roy Choudhuri. Ram Gopal had been the 
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éenant of a'room in a building belonging to Bilas Roy. It is said 
that he was adjudicated insolvent, locked up the room and paid no 
rent for two months. Bilas Roy had the room opened and certain 
things were removed therefrom. The complaint preferred by Ram 
Gopal was in respect of that entry. I am not dealing with the 
merits. The hearing began on the 3rd January and by the 13th 
January a'number of witnesses for the prosecution had been examin- 
ed. On the 31st January charges were framed against Bilas Roy 
under sections 448, 453 and 380 of the Penal Code, It is clear that 
the case was fought with great personal animosity on both sides, 
though gfter the present case had been instituted against the 
appellants, a settlement seems to have been arrived at between the 
parties and Bilas Roy was acquitted on the 22nd February. 

Now whether Sri Lal is the Gomasta or the Munib Gomasta 
or partner of Bilas Roy there can be no doubt that in his dealings 


' with Karuna he was acting on Bilas Roy’s behalf and that he 


eintended that the money paid should be made’ over by Karuna to 
the Magistrate, Mt Mookeriee, as a bribe to secure the acquittal of 
Bilas Roy and something more which I shall presently méntion. 

On the facts the whole controversy turns on the question whether 
the suggestion that the Magistrate should be bribed came originally 
from Sii Lal or from Karuna. 

According to the case for the prosecution Sri Lal approached 
Karuna’ first on the r3th January, visiting him on that day and on a 
number of subsequent occasions at his house. He pressed his pro- 
posals on Karuna. Kuruna unsuccessfully tried to puthim off. On 
the 28th January, Karung laid the facts before the Chief Presidency 
Magistrate, Mr. Swinhoe. Thereafter Karuna played the part ofapolice . 
spy,appearing to fall in with the proposals made toshim, and finally 
on the night of the sth February, accepted from Sri Lal the sum of 
Rs. 2,500 already mentioned, in the presence of Inspector Mohen- 
dra Nath Mukerji and two other witnesses, Benode (Behari Bose 
and Norendra Nath Seal, who were all concealed behind a curtain., 
The money was seized then and there by the Inspector. The two 
appellants begged, for mercy. The Inspector expressed his in- 


` ability to hush up the matter and the appellants "fter giving their 


names and addresses went away. 

As to the second appellant, I should mention that during the 
first part of the conversation on this occasion between Sri Lal and 
Karuna, the former was unaccompanied. When he had made his 
terms with Karuna he went out to getthe money. He returned 
after a short interval with the second appellent who carried® the 
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money in. The money was in notes made up in small packets.e CRIMINAL. 
a The second appellant handed the packets to Sri Lal who in his turn 1918. 
handed them to Karuna and the latter counted them and found the Srl i Cha 
à al Chamaria 
total correct. While it cannot be said therefore that there is no 
evidence against the second appellant, the case against him is not n 
a strong one and as we propose to acquit him, I shall from this Richardson, J. 
point confine myself to the case against Sri Lal. iii 

The case for the prosecution was supported in the witness box 
by Karuna, Mr. Swinhoe, the Inspector and the two other wit- 
nesses I have named. Karuna was subjected by Sir Benod Mitter | 
to a long and searching cross-examination extending over six days. 
lam not saying fora moment that the cross-examination though i 
exhaustive was unduly protracted. Karuņa was the principal witness l 
for the prosecution and sitting, as we do, in a Court of Appeal with 
a paper record before ug it can only be a source of satisfaction to 
us to know that his account of the whole matter was thoroughly 
tested. Some of the questions put to the witness were no doubt e 
argumentative questions, Some of the answers made by him niay 
suggest the doubts and difficulties which were pressed upon us by 

learned Counsel. But on the whole the result of the cross-examina- 
tion seems to me to have left Karuna’s evidence unshaken on those ° 
points which can properly be regarded as material. That view is 
^ confirmed in my mind by the corroboration which Karuna’s story 
receives from witnesses for the prosecution who have no reason for 
not speaking the truth and whose evidence in rhy opinion is beyond 
suspicion. 

The evidence for the prosecution was such that some explanation 
at least was called for. The case for the defence was first put to 
Karuna in crost-2xamination on the zoth March. On the 26th 
March after all the prosecution witnesses had been examined, Sri 
Lal filed a written statement and to support that statement several 
witnesses wergexamined, The case as it is put for Sri Lal is that 
Karuna came to his office at 2 Royal Exchange Place on the 4th 
January and saw and spoke to him a number of times subsequently 
both there and elsewhere, as, for instance, in thé neighbourhood of 
the Court house "and in the Court-room itself. The gist of what 
Karuna finally said was that he was also in treaty with the other 
side, Ram Gopal, and that Bilas Roy, a wealthy man, would secure 
results very satisfactory to himself by paying a bribe to the Magis- 
trate while if no bribe were paid he might find himself in jail. The : 
witnesses Joy Doyal Kasera, Mr, Griffiths and Mukha Lal were 
called to speak to seeing Karuna at 2 Royal Exchange Place, I 
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can only.say that I am not more favourably impressed than was the 
Magistrate by the evidence of those witnesses. To my mind their 
evidence adds not the slightest weight to Sri Lal's written statement. 
That statement in other words stands uncorróborated by any evi- 
dence on which I can place any reliance. 

On the evidence therefore on this record without ,indulging in 
mere speculation as to what may or may not bave happened, my 
finding is that the first advances were made by Sri Lal to Karuna. 

But even if I accepted Sri Lal's statement, so far as it is at all 
(possible to accept it, that is, to ‘the extent of belteving that the 
suggestion that a bribe should be offered to the Magistrate came 
first from Karuna, I do not ‘think the result would be different in 
law. I shall come to that pgint later. Meanwhile I make the follow- 
ing further observations on the facts, generally. 

If Karuna in the first instance tempted Sri Lal Sri Lal very 
readily succumbed to the temptation: I refuse to believe that either 

eBilas Roy or Sri Lal was in the result influenced by any threats 
conveyed by Karuna. ‘In Sri Lal’s statement the word threat is not 
used until near.the end: “I say.that I paid the money on account 
of Karuna’s threat.” The reference appears to be to the following 
passage which occurs previously in the statement :— 

“On tbe 32st (that is, after Karuna’s interview with Mr. Swinhoe, 
on the 28tb, there is nothing said as to any express threat before 
the 31st), he (Karuna) came to my office at Royal Exchange Place 
and told me, “now the charges have been framed and recognizance 
bonds have been taken" and I'must realize it was a case for jail 

...He assured me that"if I did pay not only would the case be 
dismissed and declared false but a sanction would be granted for 
the prosecution of Ram Gopal, and in case I did ndt pay, he would 
close with the other side and Dilas Babu would be sent to jail." 
On the evidence 1 do not believe that Karuna went to Royal 
Exchange Place on the 31st or on any other day. I @annot there- 
fore accept it that the particular threat ol which the statement speaks 
was used. 

Mr. Langford Janes, who was called for the deii tells us 
that he was consulted by Sri Lal before the -31st January, and gave 
the opinion that the case against Bilas Roy was “demonstrably 
false.” 

It seems improbable that after that though I do not forget that 
the charges were not framed tll the 31st January, Marwari mei chants 
like Bilas Roy and Sri Lal would be frightened by any thing that 
Karana migbt say or might have said. In my opinion they were 


^ 


* 
| es 
* 
- E 


e 
'- VoL. Xxviit.] HIGH COURT. å | 375 
out to secure something more than the mere acquittal of Bilas Roy. * CRIMINAL. 
They wanted the case against him to be declared false and they > iori ; 
wanted sanction for the prosecution of Ram Gopal for bringing a 
false case. v, 
Turn to the culminating incident of the sth February. The con- King- Emperor. 
versation between Karuna and Sri Lal on that occasion was over- ! Richardson, J. 
heard. We have the evidence of the Inspectors, Binode and Naren- En 
dra. There is nothing to show that Sri Lal was acting under any 
sort of coercion or thregt. He went voluntarily to Karuna’s house. 
There is nothing to suggest that having entered the house he found 
himself in a strange place. There is nothing in what was said and 
done on that occasion inconsistent with his having visited the house 
before. He voluntarily sought the aid and co-operation of Karuna 
for the purpose of procuring the acceptance of a bribe by the 
Magistrate. He wanted to assure himself that the money which he 
took to Karuna would reach the hands of the Magistrate and he 
stipulated for the case against Bilas Roy being declared false and * 
for sanction to prosecute Ram Gopal. This seems to me too clear 
for words and it all finds a certain amount of corroboration in Sri 
Lal's own statement. 
There is one point to which I have not yet referred and I will ° 
say a word about it, According to both stories the amount of 
the bribe originally mentioned was Rs. 10,000. On the 28th Janu- 
ary, Karuna ‘seems to have told Mr. Swinhoe that Sri Lal had re- 
duced his offer from Rs. 10,000 to Rs. 5,000. Sri Lal says that 
before the 31st, Karuna expressed himself willing to accept ‘even 
Rs. 5,000.” [tis said that is more in accordance with the general 
case for the defence than with the general case for the prosecution. 
I do not think hotvever that Karuna’s version is necessarily incon- 
sistent with the main trend of his story. Sri Lal may have begun 
his bidding with an offer of Rs. 10,000, but he would, not spend 
more than was gecessary. If Karuna showed any signs of yielding, 
Sri Lal might conclude that a smaller sum would suffice. Sri Lal 
may also have been influenced by the legal advice which he had 
received. Ifhe Was satisfied that Bilas Roy would in any case be 
acquitted, he was paying only for the sanction to prosecute. He 
may again have thought that Karuna and the Magistrate would 
deem it safer to accept the smaller sum than the larger. The larger 
“the sum the more likely it would be that circumstances might after- 
wards arise in which the possession of so much money might lead 
to inquiry and detection. Karuna says that previously Sri Lal had 
offered ornaments or ingots of gold instead of money.. 
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On the sth February, the total amount agreed upon was 
Rs, 5,000, Rs. 2,500, was paid at the time and the balance was to 
be paid later. 

Our attention was invited toa passage in Note E to the Penal | 
Code as drafted by the commission over which Macaulay presided. 


"The passage runs :— 


e 
"There are countries... ... where men give bribes tó Magistrate 
from exactly the same feeling which leads them to give their purses 
to robbers or to pay ransom to pirates ; where men give bribes 
because no man can, without a bribe, obtain common justice." 
The phraseology is picturesque enough to be Macaulay’s own 
and the statement may represent the state of things which existed 


in 1837 or even in 1846 (vide paragraph 88 of the second report of 


the Indian Law Commissioners). But it does not represent the state 
of things now. 

Bilas Roy and Sri*Lal are not unsophisticated villagers. They 
are merchants living in Calcutta in the 20th century, with plenty 
of money behind them, having ready access to the best legal advice 

available. They would not put their hands in their pockets at the 
mere nod of a Bench Clerk. In the present case who was most 
likely to act the part of tempter? The rich man or the poor man ? 
The question seems to me to answer itself. Macaulay's phrases do 
not help Sri Lal on the facts and as to the law, the commentaries 
of the various Indian Law Commissions are not evidence, however 
interesting they may be historically. We are bound to construe 
the Penal Code in the form in which it was finally passed by the 
Legislature in 1860 with such amendments as may have been sub- 
sequently made by the same authority. 

On the facts, in my opinion, it is abundantly clear that Sri Lal's 
conduct on the sth February, was entirely voluntary. In my 
opinion or that occasion he instigated Karuna to instigate the 
Magistrate to accept the bribe which he himself delivgred to Karuna. 
Such conduct is shameful and iniquitous in the highest degree. It 
deserves the strongest condemnation at the hands of every respect- 
able man in the country, every man who feels that it is essential 
to the welfare of society that justice should be pure and should not 
be defiled by corruption. 

But wé are not concerned with the moral quality of Sri Lal's ac- 
tions. We are only concerned with their criminal quality. Nothing 
is a criminal offence which is not made so by the law. If Sri Lal has 
committed no offence within the meaning of the Penal Code he 
is entitled to an acquittal. The question before us is even narrower. 
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We do not propose to consider whether Sri Lal might have been 

charged and convicted of some offence other than that with which 
he has been charged and of which he has been convicted. We 

confine ourselves to the precise charge on which conviction rests 

to which alone the argument at the Bar has been directed. The. 
question is whether on that charge, given the facts I have fourd, the 
conviction tan or cannot be supported in law. 

What is charged is that by instigating Karuna to instigate the 
Magistrate to accept a bribe from Sri Lal, Sri Lal committed an 
offence under sections 164 and rog read with section 116 of the 
Penal Code. The reference to section 109 is superfluous and may 
be disregarded. ; 

Section 161 deals with the acceptance by a public servant of 
an illegal gratification or bribe “as a motive or reward for doing or 
forbearing to do any official act, or for showing or forbearing to 
show, in the exercise of his official functions, favour or disfavour 
to any person.” No question arises upon that section. The money 
given to Karuna was to be given to the Magistrate as a bribe. 

Under ths Code the person who offers a bribe to a public servant 
is treated as the abettor of the offence created by section 16«. If 
the bribe is accepted, the public servant is punishable under section 
161 and the giver of the bribe under that section ‘read with section 
tog. The case is put in illustration (a) of the latter section. If 
the bribe is not accepted, the public servant commits no offence, 
but the person who offers the bribe is still punishable under section 
r6: read with section 116. The case is again put in illustration (a) 
of section r16. In both cases the offence c8mmitted by the person 
who offers the bribeis according to the ‘scheme of the Code an 
abetment of the offence described in section 161 which may for 
brevity be called the offence of bribery. 

In the present case, no bribe was actually offered to the 
Magistrate. Te bribe was given to Karuna for the Magistrate but 
was arrested in ‘his hands, The question is whether in these 
circumstances Sri Lal committed abetment of bribery. The answer 
to it depends on the true construction of sections 107, 108, 109 and 
116 of the Code. 

Itis argued on his behalf that these provisions do not make 
it punishable for one man to instigate another to instigate the com- 
mission of bribery unless the second abetment is actually committed 
and the public servant is actually instigated to accept the bribe. 

Now section 107 defines generally whatis meant by the abet- 
ment Of a thing. "A person abets the doing of a thing who— 
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First—instigates any person to do that thing ; or 

Secondly—engages with one or more other person or persons 
in any conspiracy for the doing of that thing, if an act or illegal 
omission takes place in pursuance of that conspiracy and in order 
to the doing of that thing ; or 

Thirdly —intentionally aids by an act Or illegal omission the 
doing of that thing." 

The explanations appended to the section need not detain us. 

Section 108 defines what is meant by abetting an affence and for 
the present purpose*an offence is a thing’ made punishable by the 
Code (section 40). It is provided in section 108 that “a person 
abets an offence who abets either the commission of an offence or 
the commission of an act which would be an offence if committed 
by a person capable by law of committing an offence." It will be 
observed that what is abetted is in section 107 "the doing of a 


hi * * 4 * 
thing " and in section 108 “ an offence " or “ an act.” Abetment as 


— 


an offence consists of abetting some offence made punishable by 
the Code. i: 

Section 108 has five explanations of which the second and fourth 
are as follows :— 

* Explanation 2—-To constitute the offence of abetment, it is. not 
necessary that the act abetted should be committed or that the effect 
requisite to constitute the offence should be caused." 

* Explanation 4— The abetement of an offence being an offence, 
the abetment of such an abetmént is also an offence.” 

The question before us really turns on Explanation 4 but that 
explanation must be cOnstrued with the rest of section 108 and with 
sections 109 and 116. I leave out section 13 5 which deals with a 
special case and is on the same lines as section 116. 

Sections xog and 116 prescribe the punishment for the offence 
created by or described in section 108, in the two cases (r) when the 
act abetted is committed in consequence of the abetmgnt and (2) when 
the offence abetted is punishable with imprisonment and is not com- 
mitted. The expression "act abetted” in section rog can only 
mean “offence abetted ”’ meaning the principal offence. No one can 
be punished under section 109 unless the Offence or act abetted 
within the meaning of section 108 is actually committed. The word 
‘act’ is used in section rog instead of ‘offence’ as a more general 
word with reference to the first clause of section 108. 

Explanation 4 as the learned Advocate General suggested may 
be read as follows: “when the abetment of an offence is an offence, 


the abetment of such an abetment is also an offence, The alfetment 
@ 
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of an offence is not generally an offence, if the offence abétted is not® CRIMINAL. 
committed and is not punishable with imprisonment (section ' 116). 1918, 

In other cases the abetment of an abetment of an offence is expressly — rilal Cha ate 
declared to be an offence, that is, a thing made punishable by the mL 
Code. The words “when the abetment of an offence is an offence! Bang Emperor 
do not mean '&when an abetment of an offence is actually committed." Richardson, J. 
They mean “when the abetment of an offence is by definition or m 
description an offence under the Code," that is, when the abetment 

of an offence is punishable under section» xog or section 116 or some 

other provision in the Code. 


But it is argued—and at first I was somewhat impressed by Mr. 
Das's argument on this point—that though the Code declares in the 
plainest terms that the abetment of an abetment is under certain 
conditions an offence, the Code provides no punishment for the 
abetment of an abetment, It is conceivable that the Legislature were 
guilty of this omission but it is not likely. The true view seems to : 
be that reading Explanation 4 with the rest of section 108 and with 
sections rog and 116 what is meant is that the abetment of an abet- 
ment of an ofience is merely one form of the offence made punisb- 
able by these sections, namely, abetment of what may be called the 
principal offence, that is, the offence aimed at by the first abettor. 


Take the illustration to Explanation 4. “A instigates B to insti- 
gate C to murder Z." If B instigated C and Z is murdered there is 
no difficulty. It is not disputed that A is punishable but how is he 
punishable except under section 109 for abetment of murder ? If B 
instigates C but C refuses to murder Z, iteis similarly not disputed 
that A is punishable, but he can only be punished under section 1 15 
again for abetmept of murder. - 


Then comes the case which approaches the present case, B re- 
fuses to instigate C and Z is not murdered. A is still guilty of abet- 
ment of murder just as he was before. A's criminality is under the 
Code the same in all three cases. Explanation a of section 108 applies 
when B does not instigate C just as much as when C does not 
murder Z. A . 

The*result would be the same, however long the chain may be 
between A and Z. l 

In this view the abetment of an abetment of an offence, is no 
more and no less than the abetment of that offence. If the second 
abetmént is not committed, Explanation 2 applies. This seems to 
me 'the only intelligible way of interpreting the language used. The 
words mean— When the abetment of an offence is punishable ugger 
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e section 109 or under section 116, the abetment of such an abetment 
. is also punishable under one or other of those sections as the case 


^ 


may be. 

In the present case A has instigated D to give C'a bribe offered 
by A. If the Code made the giving or offering a bribe an offence 
under section 161 in the same way as the section makes the accept- 
ance of-a bribe an offence, there would be no difficulty at all. We 
should have heard nothing of abetment of abetment. It appears 
to me to make no difference that the giving RS: offering a bribe is 
punishable under the Code not under section 161 but as an abet- 
ment under section 109 or section 116 as the case may be. The 


Offering a bribe is an offence, That offence was clearly abetted and 
. theabetment amounts to an act punishable under the Code as an 


abetment of bribery or the acceptance of a bribe. 

The argument that the Code treats the person abetted as the 
agent of the abettor is without foundation so_far as the Penal Code 
is concerned. The Code, as I have pointed out, speaks of abetting 


- an act or an offence. Under the Code, if A orders B to murder Z 


and afterwards recalls the order but B nevertheless murders Z, A 
would still be guilty of abetment of murder. The law in England is 
apparently different. ; (Stephen's Digest of the Criminal Law 42). 
In fact the cognate topics are dealt with in English Law on lines so 
different that the English cases which were referred to in the argu- 
ment appear to me to be of little or no assistance and I do not 
propose to deal with them, I feel that I might easily be misled by 
false analogies. 

As to the Indian authorities there seems to be only one case in 
the Indian Law Reports which is in point: Æ. v. Zroylukho Nath (1). 
The case when properly read suppoits the view I° have expressed, 
but the, circumstance that there was no argument for-the prisoner 
detracts from its weight as an authority. As put in the judgment it 
is the case of an abetment of an abetment and it is gited by Mayne 
in support of the proposition that it makes no difference in the guilt 
of the’ abettor if the agent “falls in with the plans of the abettor, 
knowing his criminal purpose, but intending to cause its detection." 
(2nd Edition p. 469). The “agent” was a man named Cummins. 
The prisoner as abettor instigated Cummins to aid ,the prisoner in 
stealing the goods of Cummins’ master. Cummins informed his 
master and laid a trap for the prisoner.’ So it might be said in the 
present case Sri Lal instigated Karuna to aid Sri Lal in bribing 
the Magistrate. — i 


e 
47 (1878) I. L. R., 4 Cale, 366. 
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I have hitherto dealt with the question of law on the footing on* 


which it was principally argued, namely that the suggestion that the 
Magistrate should be bribed came from Sri Lal “But I have said 
above that if the other view be taken, namely that Karuna first 
approached Sri Lal on the subject, the fact in my opinion makes no 
difference in w. Sri Lal, as I have found, was a free agent, free 
to give or refuse a bribe, free to act according to the disposition of 
his own mind. It is indisputable that the bribe was to come from 
Sri Lal, not from Karura. It is not as if Karuna, for reasons of his 
own, had. determined to bribe the Magistrate and had then been 
incited by Sri Lal to pay the bribe out of his (Karuna's) own pocket. 
The resemblance is not to the case where A instigates B to murder Z, 
B having already made up his mind to commit the murder. The 
resemblance is to the case where A, wh ether he or B first suggested 
the murder to the other, comes to B at the last minute and gives B, 
who has no weapon, a loaded pistol for the purpose in view. Karuna 
coyld not have nfoved a step unless money were supplied by Sri 
Lal. It was Sri Lal who eventually did supply the money. The 
bribe, when delivered, would not have been Karuna’s bribe: it would 
still have been Sri Lal's bribe delivered through Karunas hands. 
Whatever may have previously happéned, hewever much, either 
before or after the 28th January, Karuna may have led Sri Lal on, 
it still remains that in the final act, about the facts of which there is 
really no dispute, Sri Lal, when he handed over the Rs. 2,500 to 
Karuna, committed a further, separate and distinct act of instigation 
for which the law makes him punishablé as for an abetnent of 
bribery. In this view the overt act of supplying the money, Sri Lal's 
own act, is given tbe prominence which it deserves. 


For the reasons indicated I would dismiss Sri Lal's appeal. 


As to Mimraj, we set aside his conviction. The fine imposed 
upon him must, ef paid, be refunded. 


Shamsul Huda, J.—The appellants Sri Lal Chamaria and 
Mimraj Bania were tried together by the 3rd Presidency Magistrate 
of Calcutta. Sri Lalehas been convicted of an offence under sec- 
tions 161, rog read with section 116 Indian Penal Code and sen- 
tenced to three month's rigorous imprisonment and a fine of Rs. I,000. 
Mimraj has been convicted of having abetted the offence committed 
by Sri Lal and sentenced to a fine of Rs. 1,000 only. Both of them 
have appealed. There were other charges framed against them but 
these were not pressed before the Magistrate and I am not con- 
cerned with them. = 
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°, The story told by the prosecution is to the following effect:—On 

the complaint of one Ram Gopal Khemka, Bilas Roy Chowdhury 

was placed on his trial on charges of criminal trespass, house-break- 
ing and theft before Mr. Ashutosh Mookerjee, who was then the sth 
Presidency Magistrate for the town of Calcutta. The first date of 
hearing was the 3rd of January, 1918, and the tria] lasted till the 
22nd of February, 1918, when the complainant and the accused 
having settled their differences the Court acquitted the accused 
under section 258 of the Criminal Procedure,Code. It is of some 
importance in this case to bear in mind the nature of the' complaint 
against Bilas Roy Chowdhury and the defence set up by him in 
that case as the gravity or otherwise of the charge against Bilas 
Roy must have, to a very large extent, influenced the conduct of Sri 
Lal. It appears that the complainant Ram Gopal Khemka was for 
a long time carrying en business in a room at 203/1, Harrison Road.. 
There was & number of other shops in the same premises. In the 
meantime Bilas Roy became the lessee of the house and the com- 
plainant thus became one of his sub-tenants. Bilas Roy gave notice 
to the complainant on the 4th of June, 1917 to vacate the room on 
or before 15th Asarh (Suddee) Sambat 1974, (4th July, 1917, and on 
failure to comply threatened to charge him rent at Rs, 200 a month, 
complainant having refused a proposal to increase his rent. Com- 
plainant, however, did not vacate the room. There were insolvency 
proceedings against the complainant at the instance of some of his 
creditors and on the 24th of August, 1917 he was adjudicated an 
insolvent and on the same day the Official Assignee seized some of 
the piece goods in the shóp and other things found there. Com- 
plainant’s case was that he had resumed carrying on his business 

from the 24th of September, 1917 with the permission of the Court, 

that, as usual, he closed his shop in the evening on'the 4th of 
November, 1917 and went to his house which was near by after lock- 
ing up the door. At ro or 10-30 A.M. on the sth of November 1917 

he was informed by his Darwan that Bilas Roy had broken the pad- 
locks of his shop and carried off all the goods in it including his 

account books, It appears that Bilas Roy's Gogasta had filed an 
application in the Court of the 2nd Presidency Magistrate on the 
3rd of November, 1917 against Ram Gopal Khemka stating that 
Ram Gopal was his tenant paying him rent @ Rs. 71-9 as. per 
month, that he had become an insolvent and had removed all the 
goods from®the-room and had kept the room under lock and key 
for more than two months and had not paid his rent and he prayed 
thes he may be allowed to open the room in the presence of respect- 
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able persons and make a list of articles, if any, be found there, e 


The Magistrate examined the complainant and made the order ‘file.’ 
Apparently, after this order passed by the Magistrate Bilas Roy 
opened the shop and removed what was there. The defence of 
Bilas Roy to the charge was that as landlord he had a right to do 
what he did, that the goods of the complainant in his shop had vest- 
ed in the Official Assignee and the complainant could not therefore 
complain of the action taken by Bilas Roy. It was also stated by Bilas 
Roy in one of his appligations to this Court that there was nothing 
in the shop except a chisel, à hammer, a few gunnies and some 
waste papers; all the articles in the shop having been previously 
removed by the Official Assignee. When these proceedings were 
going on between Ram Gopal and Bilas Roy, the prosecution case 
is that on the 13th of January, 1918 Sri Lal Chamaria, who looked 
after the business of Bilas Roy and was either his Gomastha or 
partner, came to the house of Karuna Bhusan Banerjee, the Bench 
Clerk of the sth Presidency Magistrate, and offered to pay the 
Magistrate Rs. 10,000 on behalf of Bilas Roy as a bribe for acquit- 
ting Bilas Roy. Karuna had in the beginning of the interview told 
Sri Lal that he would try but afterwards declined to make such an 
offer to the Magistrate, whereupon Sri Lal left. Sr Lal renewed 
his visits from time to time but Karuna remained obdurate and even 
told him not to come to his house, On the 24th of January, 1918, 
Sri Lal offered Rs. 1,500 as reward to Karuna. Karuna again told 
him not to come to his house, A day or two later he came again, 
and Karuna's attitude did not change. On the 28th of January 1918 
Karuna seems to have thought that his position was being compro- 
- mised as it appears from his evidence that he had some suspicion 
that he was being watched by Ram Gopal's meh, that he felt uneasy 
at the thought that Sri Lal's constant visits in a motor car may have 
attracted the attention of his neighbours and that different men that 
accompanied Bri Lal at different times might also circulate the fact. 
Accordingly for his own protection he went to the Chief Presidency 
Magistrate and told him what had happened. The Magistrate told 
him to “play” with Sri Lal and himself communicated with the 
police. Sri Lal came again the next day and offered ornaments 
worth Rs. 5,000 if money was not acceptable. After the interview 
with the Chief Presidency Magistrate Karuna's attitude towards Sri 
Lal changed and he was holding out false hopes to Sri Lal and it 
was ultimately arranged that Mohendra Nath Mukherjee Inspector 
of C, I. D. with two respectable residents of the locality would re- 
main in hiding in Karuna's house and that Sri Lal would be ingjted 
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to come and make the payment. On the sth of February, rọr8 
Karuna sent words to Sri Lal to come to his house between 8 and 
9 P.M. with the money. He came at about 7-15 P.M., had a talk 
with Karuna, then went out for a while and then came back with 
Mimraj There were Currency Notes with Mimraj and 25' packets, 
each consisting of Currency Notes of Rs, ro and 5 to the value of 
Rs, 109, were handed to Karuna and as soon as this was done 
Mohendra and his companions, who were in hiding and were hearing 
what was going on between Sri Lal and Karuaa, came out of their 
hiding place and seized the packets of notes which were afterwards 
produced before the Chief Presidency Magistrate. From the con- 
versation that was overheard by Mohendra Nath Mukherjee the 
arrangement between Sri Lal and Karuna seems to have been this: 
that Sri Lal was to pay 2,500 then and the remaining 2,500 he was 


to pay the next Saturday to the Magistrate himself when Karuna | 


would introduce him to the Magistrate. Mohendra and the wit- 
‘nesses as well as Karuna also state that Sri Lal not enly insistel on 
an acquittal for Bilas Roy but also insisted on the Magistrate sanction- 
ing the prosecution of Ram Gopal Khemka for bringing a false case. 
These are the salient facts of the case as alleged by the prosecution. 

It may be convenient to dispose of the case of Mimraj first. It 
would be seen from the facts I have stated above that evidence 
against him is insufficient to support his conviction, Agreeing with 
my learned brother I direct that he be acquitted. 

I shall now deal with the case of Sri Lal. He admits that on 
the sth of February, hegpaid Rs. 2,500 to Karuna but denies that 
the proposal to bribe the Magistrate emanated from him. His 
defence, which is contained in his written statement filed before the 
trying Magistrate on 26th March, 1918, is to the effect that it was 
Karuna who instigated him to bribe the Magistrate, that Karuna 
when the case was going on saw him several times in his place of 
business in the Royal Exchange and in the precincts 9f the Court 
proposed that he should pay a bribe to the Magistrate and get rid 
of the case pending against Bilas Roy, that he was unwilling to do 
so at first but afterwards yielded, being threatened shat if he did not 
pay, Karuna will close with the other side who were also proposing 
to pay a bribe to the Magistrate and Bilas Roy would be sent to jail, 
but on the other hand if he agreed to pay, not only the case against 
Bilas Roy will be dismissed but also sanction will be given for pro- 
secution of the complainant under section are I. P. C. 

The trying Magistrate has accepted the story as told by the gro- 
secuteen and has disbelieved the defence. 
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$ 
In support of the appeal by the accused persons it has been con-e 


tended before us that the story told for the prosecution is inconsistent 
with the probabilities of the case and the true version is that given 
by the defence. The defence, I may state, examined some witnesses 
mainly to prove Karuna's visits to Sri Lal at the Royal Excbange. 
Karuna denies having ever gone there. An attempt has been made 
on behalf of the appellants to show that Karuna had been punished 
for misappropriating money out of fine realised from a convicted 
person and is not a man of the high moral character which he 
claims to be. It appears that a sum of Rs. 3 had actually been mis- 
appropriated and the question was who had misappropriated the money, 
the Bench Clerk Karuna or Amarnath Bose the cashier. The Chief 
Presidency Magistrate believed the cashier and punished Karuna but 
subsequently Amarnath Bose was, within a few months of this incident, 
tried and convicted of criminal breach of trust to the extent of 
Rs. 1,000 and thereafter Karuna approached the Chief Presidency 


Magistrate for reconsideration of his previous decision and the Chief * 


Presidency Magistrate rescinded his previous order and restored 
Karuna to his former grade and post. I do not think there is suff- 
cient evidence in the record upon which I could say that Karuna had 
misappropriated this amount. I am not however prepared to believe 
Karuna's story so far as itis notsuppoited by any other evidence and 
although I do not consider the defence evidence to be satisfactory, 
there are circumstances ip the case which make me hesitate to accept 
Karuna’s story that up to the 28th of March he had spurned Sri Lal’s 
proposals with contempt, that before the 28th of March he had held 
out no hopes and had given no encouragement to Sri Lal. 

That Sri Lal would at the very beginning come out with a pro- 
posal to pay Rs, 10,000 and then reduce the amount to Rs, 5,000 
seems to be only consistent with the amount of bribe being a matter 
of negotiation between Karuna and Sri Lal, Karuna asking for a 
larger amount,and Sri Lal only agreeing to pay a smaller sum. This 
conduct of Sri Lal fs wholly inconsistent with the prosecution story 
that all the importunity and solicitation was on the side of Sri Lal 
and lends support to the story of the defence. It is proved that on 
the sth of February Sri Lal wanted from Karuna an assurance that 
the money which he was going to pay would ultimately reach the 
Magistrate. This was a reflection on Karuna and was an insult to 
him. If all the importunity was on the side of Sri Lal, would he 
dare to offend Karuna in this way ? Sri Lal's attitude on the sth of 
February may however be explained by the fact that Karuna during 
the last few days before that date bad pretended that he was angjous 
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* to close the bargain with Sri Lal and it is a possible explanation that 


Sri Lal took advantage of Karuna’s pretended anxiety to close with 
him and did not hesitate to dictate his own terms, but the reduction 
of the offer Rs. 10,000 to Rs 5,000 cannot be so easily explained. It 
is not clear from Karuna's evidence on what date the offer was re- 
duced frum Rs. 10,000 to Rs, 5,000 and I feel a strong suspicion that 
Karuna felt uneasy after he spoke of this reduction as having taken 
place before the 28th February and then changed his story and 
added that this reduction was made after that date f. e, after 
Karuna had communicated with the Chief Presidency Magistrate. 
This was in examination-in-chief. Mr, Swinhoe's evidence suggests 
that the reduction from Rs. 10,000 to Rs. 5,000 had been made be- 
fore Karuna saw the witness on the 28th of January. That Karuna 
told an untruth when he changed his own story is clear from his 
Statement contained in Exhibit I. 

If this be so, I consider Karuna to be uoreliable and this con- 


* clusion is based largely on the broad facts of the cage and not onany- 


thing said by him under the stress of cross-examination. 

If the reduction was made before the 28th. of January, it must 
have been on the asth or the 26th at the latest, as Sri Lal did not 
see Karuna again before the 29th. Apparently, the position of Bilas 
Roy in relation to the proceedings taken against him was less favour- 
able on the 26th than it was on the 13th of January when Sri Lal 
fitst saw Karuna. The only explanation that can be suggested is 
that Sri Lal had become somewhat confident of success by reason 
of the advice given by Mr. Langford James. This advice, however 
appears, to have been given about the 28th or the agth of January 
and could not have therefore influenced Sri Lal if he had offered the 
reduced amount on the astb or the 26th. j 

It is also inconsistent with the prosecution story that although 
Karuna felt indignant at the offer of a bribe, he did not forthwith 
tell anything about it to the sth Presidency Magistrate to whose 
bench he was attached and whom he met every day in Qgurt. 
Karuna has given no satisfactory explanation of this omission. It 
appears from the evidence of the Magistrate that fe came to know 
from Karuna for the first time on the 6th of February of the attempt 
made to bribe him. Karuna’s evidence does not also explain how 
Sri Lal having agreed to pay Rs. 5,coo came on the sth prepared 
to pay only 2500 that day agreeing to pay the rest later on. It is 
also significant that when making the payment Sri Lal for the first 
time makes a real condition of an important nature about sanction to 
promecute Ram Gopal, From the tenor of the conversation overheard 
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b y Mohendra and from the evidence of Mr. Swinhoe it would seem 
that this condition was not wholly new but had been previously dis- 
cussed between Karuna and Sri Lal but Karuna has chosen to 
withhold the information. 

If has also been suggested on behalf of the defence that there 
is no explanation why the detection of Sri Lal did not take place on 
the 3rd of February or at any rate on the 4th. It appears from 
Mahendra’s evidence that he was ready on the 3rd as well as on the 
4th to go to Karüna's, house. Karuna’s explanation that he was 
afraid, if he tried to secure witnesses, the report might reach the ears 
of Sri Lal does not appear to be satisfactory and the defence sug- 
gestion that Sri Lal could not be easily induced to part with his 
money is not without force. / 

Karuna's conductin continuing a pretended attitude of friendliness 
towards Sri Lal when Mohendra detected him in the act of paying money 
to Karuna is also suspicious and explains why Sri Lal did not then 
and there expose Karuna before the Police Officer. The impression 
produced in Sri Lal's mind was that both he and Karuna were taken by 
surprise by the Police Officer and not that Karuna had betrayed him, 

My conclusions thérefore are that the truth of the defence story 
has not been negatived and it has not been established beyond 
reasonable doubt that the instigation first came from Sri Lal and 
I am not prepared to say that the suggestion to pay a bribe to the 
Magistrate did not first emanate from Karuna. As I have said 
before, itis possible that immediately before the 28th of January 
something had happened which frightened [Karuna and he went to 
the Magistrate to clear his character. If he was from the very 
beginning indignant at Sri Lal having made such a daring proposal 
to him it is not likely that Sri Lal would have persisted in visiting 
Karuna about six times unsuccessfully. It is noticeable that although 
Karuna’s present story is that Sri Lal had visited him six]times before 
the 28th January, to the Chief Piesidency Magistrate he mentioned 
only two such visits. If Sri Lal came to Karuna’s house as often as 
it is alleged in motor cars, the absence of any of Karuna’s neighbours 
from the witness box to prove such visits would also throw suspicion 
on the story. Without therefore being able to say that the defence 
case has been fully established, I would say that upon the evidence 
T am not satisfied that the story of prosecution except as regards 
the incidents of the sth of February has been established beyond 
reasonable doubt. I however see no reason to disbelieve the story 
of the prosecution relating to the occurrence of the sth of February 
as disclosed in the evidence of Mohendra Nath Mukerjee, Benode 
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dence of Mohendra Nath Mookerjee that on the sth of February 
Sri Lal came to the house of Karuna at about 7-30 P. M., and called 
him from outside. Karuna, who was then in the room which is his 
Baitakhana the doors of which were bolted from inside, asked who 
he was and a voice answered ‘Manmatha.’ "Then Waruna went out, 
saw the visitor and came back; Karuna then opened the door of 
his room and Sri Lal came in and had a talk with Karuna. He told 
Karuna that he was going to give Rs. 2,600 then and on being 
satisfied that the Magistrate had got the money after an interview 
with him on the following Saturday, he would pay the balance of 
Rs. 2,500. His condition was that the case before the sth Magis- 
trate was to be declared false and the prosecution party were to be 
charged under section 211, Then Sri Lal went out saying that he 
was going to fetch the money. He then returned with Mimraj. 
Mimraj handed a bundle of papers to Sri Lal, out of which Sri Lal 
took out 25 packets of. Government Currency Notes and gave them 
to Karuna. Karuna counted the contents of each packet and as 
soon as the counting was finished, Mohendra Babu and his com- 
panions came into the room from behind the screen, snatched the 
bundle from Karuna. Sri Lal and his companion beseeched of the 
‘Inspector to hush up the matter. They took off their sugris, placed 
them at Mohendra's feet and wept. The inspector then prepared 
a search list which was signed by his companions and Karuna. 

The question is whether this evidence if believed is sufficient for 
a conviction. Itis urggd on behalf of the appellants that mere offer 
of a bribe is not an offence unless the act amounts to abetment of 
an act of receiving a bribe by a public servant punishable under 
section 161, Indian Penal Code. If the defence story is truecand 
Sri Lal did not instigate Karuna to pay money to the Magistrate 
but on the other hand it was Karuna who was trying to induce 
Sri Lal to pay bribe to the Magistrate threateninghim with injury 
if he did not comply, Sri Lal would not be guilty of any offence. 
As I have said before, I am not satisfied that the incitement in the 
first instance came from Sri Lal and upon this view of the case 
I hold that the instigation charged against Sri Lal has not been 
established. It is not unusual in this country for ministerial officers 
to take bribe in the name of their superiors. There is some evi- ' 
dence in the record to show that the atmosphere of the Police Court 
is not wholly pure (P. W. 6, p. 25, Part 1). 

It has been further contended that even upon the facts as alleged 
b the prosecution, on the sth and for some days immediately 
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preceding that date Karuna was inciting Sri Lal to pay the money 
with the ultimate object of catching him into a trap according to 
instructions given to him by the Chief Presidency Magistrate. Upon 
the charge as framed and on which Sri Lal has been convicted the 
questjon to be answered is whether on the 5th February Sri Lal 
was instigating Karuna to instigate the sth Presidency Magistrate 
to accept a brib ; my answer is in the negative. - Admittedly on that 
day Karuna had himself sent for Sri Lal and had asked him to 
come with money to bribe the Magistrate. The incitement or 
-instigation came from Kafuna and not from Sri Lal. 

The case is different from that of a police spy who procures 
the commission of an offence for the purpose of detecting it. In 
those cases the instigation by the spy does not affect the offence 
committed at his instigation. Here the question being whether 
Sri Lal instigated Karuna, the fact that Karuna was himself insti- 
gating Sri Lal would negative his being instigated by Sri Lal. 

The next argument put: forward on behalf of the prosecution 
raises a question ef considerable difficulty and importance and 'al- 
though upon the view of the case that I take it is not necessary to 
decide that question but as the point has been fully argued I think 
I may shortly express my views on it. It has been contended that 
under explanation (4) of section 108 Indian Penal Codé the abet- 
ment of an abetment means the abetment of an act which subse- 
quently ripens into an actual abetment of the principal and not an 
abetment or incitement merely to incite another when that other has 
not at all been incited. In other words, it is urged that without 
Karuna inciting the Magistrate the abetment ef Karuna by Sri Lal 
did not amount to an abetment of an abetment, The language of 
explanation (4) is got very clear. The idea that the law was express- 
ed in the form of a syllogism cannot be entertained. It would be 
so foreign to the usual method of drafting a statute. It is suggested 
by the learned Advocate General that explanation (4) should be read 
thus “when the abetment of an offence is an offence the abetment 
of such an abetment is an offence.” I think this is the correct way 
of interpreting the section. 

" The question mathly turns on the meaning of the words ‘abet- 
ment of an abetment.’ Having regard to the nature of the charge 
in fhis case, the only form of abetment we need consider is abetment 
by instigation. "There is no question of a conspiracy as according to 
the prosecution case, Karuna and Sri Lal were at cross-purposes 
from the very beginning. I would therefore substitute the word * abet- 
ment’ by the word ‘instigation’ and put the question in this form— 
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Was there in this case an instigation of an instigation ? Having re- 
gard to the definition of the word .abetment as including both the 
abetment of an offence as well as the abetment of an act which, if 
committed, would be an offence, the question is whether there was 
on the part of Sri Lal an instigation of an actual instigatiog by 
Karuna, which instigation amounted to an offence, or the instigation 
of an act which, if committed, would have amounted*to an offence. 
It is clear there was in this case no instigation of an actual instiga- 
tion but if the prosecution story is true, Karuna was instigated to do 
an act which, if committed, would have bedh an offence. The posi- 
tion seems to me to be fairly clear. Our attention has been drawn 
to an expression of opinion contained in 4th edition of Mayne's 


Indian Penal Code (p. 239) that if A asks B to go to a place and 


instigate C, A commits no offence until B has instigated C. It is 
noticeable that this expression of opinion is not to be found in the 
author's own edition of the book but for the first time appears in the 
4th Edition revised by Mr. Swaminadhan. No authority is cited 
for this proposition and. I do' not consider that the expression of 
opinion is well-founded. ] 

Reliance has been placed on various cases on both sides but I 
do not think it necessary to go further into this question as I agree 
with all that has been said on the point by my learned brother. 

I regret to have to differ from him. On the conclusions arrived 
atby me I would acquit Sri Lal also and discharge him from his 
bail-bond. 

Owing to this difference of opinion, the case was laid before the 
Hon’ble the Chief Justiee under section 429 of the Code of Criminal 
Procedure, who on the 8th August, 1918, passed the following order : 
" Lay this case before Fletcher, J. (with the opinion of the two 
Judges who have differed) under sections 429 and 439 of the Crimi- 
nal Procedure Code in order that he may deliver his opinion thereon." 

Mr. C. R. Dass, Sir B. C. Mitter, Babus Atulya Charan Bose, 
Manmatha Nath Mukherjee, Bibhuti Bhusan Saka and Santosh 
Kumar Mitter for the Appellant. i 

Mr. T. C. P. Gibbons, K. C. (Aavocate-General) and Mr. Camell 
for the Crown. . 

| C. A. V. 

The judgment of the Court was as follows: 

' Fleteher, J.—This case comes before me under the provisions 
of section 429 of the Code of Criminal Procedure. The appellant 
Sri Lal Chamaria was tried along with one Mimraj Bania by the 


3rd Presidency Magistrate and convicted on charges framed? under 
s? 
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_ Sections 161 and 109 of the Indian Penal Code. Mimraj was also, 
convicted, but his conviction has been set aside by this Court. 

The appellant Sri Lal was sentenced by the learned Magistrate 
to suffer rigorous imprisonment for 3 months and to pay a fine of 
Ra 1,000 or in default to undergo a further period of two months' 
rigorous imprisonment. 

Sri Lal appealed to this Court. His appeal was heard by 
Richardson and Huda, JJ. The learned Judges were divided in their 
Opinion. Richardson, aE was for upholding the conviction whilst 
Huda, J. was of opinion that the conviction ought to be set aside. 

The facts in the case are fully set out in the judgment of the Magis- 
trate as well as inthe judgments of the two learned Judges. Richard- 
son, J remarks in the course of his judgment:—"' The outstanding 
feature of the case is that on the night of the sth of February, 
a sum of Rs. 2,500 was admittedly handed over by Sri Lal to the 
witness Karuna Bhusan Banerjee, the Bench Clerk and Interpreter 


of the Court of the sth Presidency Magistrate, Mr. Asutosh Mooker-e 


jee. A case was at that time pending before Mr. Mookerjee in 
which 'the complainant was a Marwari, named Ram Gopal Khemkar 
and the accused was a wealthy Marwari merchant, named Bilas Roy 
Chowdhuri. Ram Gopal had been the tenant of a room in a build- 
ing belonging to Bilas Roy. It is said he was adjudicated insolvent, 
locked up the room and paid no rent for 2 months. Bilas Roy had 
the room opened and certain things were removed therefrom. The 
complaint preferred by Ram Gopal was in respect of that entry. I 
am not dealing with the merits. The hearing began on the 3rd 
January, and by the rath of January a n'imber of witnesses for the 
prosecution had been examined. On the 31st January charges were 
framed against Bilas Roy under sections 448, 453and 380 of the Penal 
Code. It-is clear that the case was fought with great personal 
animosity on both sides though after the presént case had been 
instituted against the appellants a settlement seems to have been 
arrived at between the parties and Bilas Roy was acquitted on the 
22nd February. ” ‘The facts contained in: the above statement are 
not disputed. Sri Lal is a Gomasta or partner of Bilas Roy and in 
the course of his dealings with Karuna he was acting on behalf of 
Bilas Roy. He intended that the bribe should be made over by 
Karuna to the sth Presidency Magistrate žin order to secura the 
acquittal of Bilas Roy. es 
The main controversy in this case has been as to whether the 
suggestion that the Magistrate should be bribed came originally 


front Sri Lal or Karuna, č 
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The case for the prosecution is that Sri Lal visited Karuna on 
the r3th of January and on subsequent occasions at his house, that 
Karuna on the 28th of January saw Mr. Swinhoe with reference 
to the matter, after which Karuna played the part of a police spy 
and that on the night of the sth of February Sri Lal made over 
to him Rs. 2,500 in the presence of a Police Inspector and two 
other witnesses who were concealed in Karuna's Hbuse and the 
money was seized by the Inspector. On the side of the defence it 
was stated that the first suggestion of a bribe came from Karuna and 
that he subsequently saw Sri Lal at his office at 2, Royal Exchange. 


Witnesses were called in support of this defence. 


I may say at the outset that I do not accept the evidence adduced 
by the defence. / 


The question, therefore, is whether it is safe to convict Sri Lal on 
the evidence on the record. So far as regards the evidence apart 
from the incidents of the sth of February, I think it would not be 
Safe to convict “the appellant. I am not on the whole impressed 
with the evidence of Karuna, although Fthink it is not improbable 
that he is right in his statement that Sri Lal first approached him. 
But apart from the incidents of the 5th of February I should hesitate 
to act on the evidence of Karuna without corroboration 


The incidents of the 9th of February, however, stand on a differ- 
ent basis. They are amply corroborated, in fact they are not 
denied. 


On that day Sri Lal went to Karuna’s house voluntarily. He 
was under no sort of coercién or threat. The conversation between 
Sri Lal and Karuna was overheard by witnesses and deposed to by 
them. Sri Lal wanted to be satisfied that the money reached the 
Magistrate. He wanted the case to be declared false and sanc- 
tion to prosecute Ram Gopal to be granted. 

There seems to have been a clear incitement by Sri Lal of 
Karuna to instigate the Magistrate to accept a bribe which Sri Lal 
then handed over to Karuna. 

The question is whether on these facts the conviction of Sri Lal 
can be supported. The answer depends on the meaning of sections 
107, 108, 109 and 116 of the Penal Code, : No bribe was actually 
offered to the Magistrate. It was argued on behalf of the defence 
tha the Code does not make it an offence for a man to instigate 
another to instigate the commission of bribery unless the second 
abetment is actually committed. Under section 107 a person abets 
the doing of a thing who instigates any person to do that thing, e 

# 
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Section 108 defines what is meant by the abetment of an offence? - 


There are five explan&tions to this section. The second explanation 
provides that to constitute the offence of abetment it is not necessary 
that the act abetted should be committed or that the effect requisite 
46 Constitute the offence should be caused , 

Explanatien 4 is in the following terms: “The abetment of an 
offence being an offence, the abetment of such an abetment is also 
an offence". The prosecution read the Explanation as follows : 
“When the abetment, of an offence is. an offence, the abetment of 
such an'abetment is also an offence," . Both Richardson and Huda, 
JJ. adopted this view. On consideration I am of the same 
opinion. As Richardson J., points out in his judgment the words 
“when the abetment of an offence is an offence” do not mean “when 
an abetment of an offence is actualy. committed." "They mean when 
the abetment of an offence is by definition or discription an offence 
under the Code, that isf when an abetment of an offence is pun ish: 
able under section 109 or section 116 or some other provision of 
the Code, then the abetment of such abetment is also an offence. 

Now, if that be the true reading of Explanation 4 to section 108, 
there can, to my mind, be .no doubt about the correctness of the 


conviction of Sri Lal. Sri Lal when he handed over on sth of Febru- 


ary Rs 2,500, committed a distinct incitement of Karuna to instigate 
the Magistrate to accept a bribe. 

It makes no difference in the guilt of the abettor if the agent 
"falls in with the plans of the abettor knowing his crimihal purpose, 
but intending to cause its detection.” Mayne’s Criminal Law, 2nd 
Edition, page 469, A. v. Troylukho Nath (1). 

In the circumstances, I hold that the appellanit.Sri Lal was rightly 
convicted and accordingly dismiss his appeal. 

The appellant must surrender and serve out his sentence. 


A. T. M, Appeal No. 224 dismissed: Appeal No. 226 allowed: 


(1) (1878) I. L. R. 4 Calc. E à 
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PRESENT :— Fiscount Haldane, Sir John Edge, Mr. Ameer Ali and 
Sir Walter Phillimore, Bart. 


P, C. LALA KANHAI LAL 
1918. p. i 
Nawan? 

March, 154 LALA BRIJ LAL AND ANOTHER. 


[ON APPEAL FROM THE HIGH COURT OF JypICATURE FOR THE 
NORTH-WESTERN PROVINCES, ALLAHABAD. | 


Hindu Law—Mitalrhara— Disputed right of successisn—Com promise—A person 
taking benefit of compromise afterwards claiming as reverstoner— Kstoppel, 

On the death of a Hindu, (one of the three brothers) governed by the Mitak- 
shara, leaving a widow and a daughter, two widows of his predeceased brothers 
and his nephew (sister’s son) the appellant, disputed the widow’s right to succeed 
to the property of the deceased. A compromise to which the four ladies and-the 
appellant were partles was entered into in 1892. Under it each of the four 
ladies took a quarter share of the property, and the appellant, who did not take 
an immediate share, was recognised as the adopted son of one of the pre-deceased 

l brothers, and his rights in the property allotted to his alleged adoptive mother 
were stated to be quite safe. In 1898 the appellant obtained by relinquishment 
possession of the share allotted to his adoptive mother. The daughter died 
leaving a daughter, and the widow died subsequently in 1912. The appellant 
and his brother claimed as next reversioners of her deceased husband the 
entire property with the exception of the share that had passed in the appellant's 
possession, ` 

Held, that the appellant having entered into and taken the benefit of the com. 
promise was precluded from clafning as a reversioner, 

Sumsuddin Goolam Husain y Abdul Husain Kelimuddin (1) distinguished. 


Consolidated appeals from a judgment and two decrees of the 
High Court. (Tudball and Rafique, JJ.) of Allahabad {June rs, 
1915), affirming and reversing respectively decrees of the Court of 
the Subordinate Judge, Shajahanpur (August 31, 1984 and April 
30, 1913.) 

These two consolidated appeals arose out of two suits instituted 
by the appellant and his brothers, who claimed ghat on the death 
of Ram Dei in 1912 they were entitled under the Mitakshara law, 
to inherit the property left by her husband, Bahadur Lal, who died 
in 1883. _ 

- The sole question for determination in these appeals was whether 
the appellant's claim was precluded by a compromise of a family 
dispute in 1892 and his acts thereunder. 


(14e(1906) I, L, R. 31 Bom, 165. 


+ 
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The High Court, affirming the decree of a different trial Judge , 


in one suit and reversing the decree of a different trial Judge in the 
other, held that the appellant was so precluded. Hence this appeal 
by the plaintiff Kanhai Lal 

De Griyther, K. C, ard B. Dube, for the Appel'ant: The 
appellant Kanhai Lal had no interest in tbe property at the ume 
of the compromise in 1892, as his reverstonary right did not accrue 
to him until the death of Ram Dei in 1912. His right to claim as 
reversioner was thereforg not affected by the compromise He was 
not competent in Hindu Law to deal with his r ght in expectancy, 
if any: Sumsuddin v. Abdul (1), Amrit Narayan Singh v. Gaya 
Sing (2), and the Transfer of Property Act, section 6 (a). In 1892 
the appellant compromised his the then claim to immediately suc- 
ceed as the adopted son of Badri Nath.” He did not intend, even 
if he could, to deal with his right upon the succession opening on 
the death of Ram Dei. He did not make any representation in 
1892 by which the respondents’ .position became worse, and he is 
therefore not estopped by the compromise from advancing his 
present claim. Reference was made to Hari Kishen Bhagat v. 
Kashi Pershad (3). ; 


Sir Erle Richards, K. C., and J. M. Parik& for the Respondents 
were not called upon. 


The judgment of their Lordships was delivered by 


Sir John Edge —These are consolidated appzals from decrees, 
dated the 151h June, rors, of the High Court at Allahabad, made 
in appeals from decrees of the Court of the Subordinate Judge of 
Shahjahanpur. There were two suits, in each of which Lala Kanhai 
Lal and his brother Ram Sarup, were the plaintiffs, Lala Kanhai 
Lal is now the appellant in these consolidated appeals. Ram Sarup's 
rights were established and are not now in question ; he is not a 
party to these appeals. In one of these suits Lala Brij Lal and his 
daughter Musammat Ram Kali, were defendants, they are now 
respondents to one of these appeals. In the other suit Musammat 
Kausila and Lala Sham Lal who claims through her, were the 
defendants, they afe the respondents to the other of these appeals. 
In each suit Lala Kanhai Lal claimed as a reversioner to one 
Bahadur Lal, who died in 1883. Bahadur Lal was a member 
of a Hindu joint family descended from one Balak Ram. The 

(1) (1906) I. L. R, 31 Bom, 165. y 


(a) (1917) L. R. 45 L A. 35327 C. L. J. 296. 
(3) 1914), L. R. 42 I. A. 46; Y. L, R, 4a Calc, 876 ; 21 C, L. J. 225. 
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Upon the death of Ram Dei, on the r4th May, 1912, Lala e 


Kanhai Lal and his brother, Ram Sarup, were the reversioners to 
Bahadur Lal. The only question which their Lordships have to 
consider in these appeals is the question whether Lala Kanhai Lal 
has ‘not been prec'uded from claiming as a reversioner by his having 
been a party ta a compromise which was entered into in 1892. If 
. he is not precluded from claiming as a reversioner he is entitled to 
succeed in these appeals. 

At the time of his death in 1883, Bahadur Lal was by survivor- 
ship the sole owner of the family estate, and on his death his widow, 
Musammat Ram Dei, became entitled to that estate for her life, 
Musammat Parbati and Musammat Kausila being entitled onlyito 
maintenance, The title of Musammat Ram Dei, was, however, 
disputed by Lala Kanhai Lal, Musammat Parbati and Musammat 
Kausilla. Lala Kanhai Lal set up a claim to the family estate 
alleging that he had been adopted by Mussammat Parbati to her 
deceased husband Badri Prasad and was entitled to the whole 
estate as such adopted son. His case was that there was a custom 
in the family which enabled a brother to adopt his sister's son and 
that Musammat Parbati had received her husband's authority to 
make the adoption. It is not necessary to consider whether there 
was any foundation for that case. Musammat Parbati's case was 
that the brothers Bahadur Lal, Badri Prasad, and Ganga Ram had 
separated ; that also was the case set up by Musammat Kausilla. 
Each of these widows claimed for life one-third of the family estate. 
Musammat Parbati also alleged that she had validly adopted Jala 
Kanhai Lal to her deceased husband Badri Prasad. 

In order to protect her own interests and the interests of her 
daughter, .Musammat Kirpa, who was then living, Musammat Ram 
Dei brought two suits in the Court of the Subordinate Judge of 
Shahjahanpur. The earlier of those suits was brought on the 2oth 
January, 1891,‘against Lala Kanhai Lal and Musammat Parbati 
and in that suit Musammat Ram Dei claimed a declaration that the 
alleged adoption of Lala Kanhai Lal by Musammat Parbati was null 
and void. That spit was dismissed by the Subordinate Judge on 
the technical objection that the plaint had not been properly verified. 
From the decree dismissing that suit Musammat Ram Dei appealed 
to the High Court at Allahabad. The later of those two suits was 
brought on the 4th February, 1892, against Musammat Parbati and 
Musammat Kausilla, and in it Musammat Ram Dei claimed amongst 
other reliefs a declaration that her late husband Bahadur Lal had 
been the owner and in possession of the entire property of the doint 
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efamily ; that after his death she, Musammat Ram Dei, was in posses- 
sion of and entitled to that property according to Hindu law ; and 
that Musammat Parbati and Musammat Kausilla had no right other 
than that of maintenance. i 

Before the suit of the 4th February, 1892, came on for trial 
Musammat Ram Dei, Musammat Parbati, Musammat Kausilla, 
Musammat Kirpa, and Lala Kanhai Lal had entered on the rst . 
August, 1892, into the following agreement of compromise : 

"We, Musammat Ram Dei, widow of Bghadur Lal, Musammat 
Parbati, widow of Badri Prasad, Musammat Kausilla, widow of Ganga 
Ram, Musammat Kirpa, daughter of thesaid Bahadur Lal, and Kanhai 
Lal, the adopted son of the said Musam mat Parbati, by caste Agarwal, 
residents of muhalla Muzaffarganj, in is ME EE do declare as 
follows : 

"Whereas: disputes relating to € and ‘imlak’ have existed 
between Musammats Ram Dei Parbati and Kausilla and I, 

"Musammat Kirpa, daughter of Ram Dei, and I, Kanhai Lal, the 
adopted son of Parbati, afe also regarded as claimants, we, the five 
persons, of our free will and accord and in a sound state of body 
and mind, declare that we have app^inted Maharaj Badri Prasad 
the general attorney of Musammat Durga Dei, as referee, and he 
should divide the who'e of the property consisting of villages, houses 
and shops as specified below and his decision as regards the profits 
for the past years, the villages sold after the death of Bahadur Lal 
and the cases at present pending in the Civil and Revenue Courts 
whatever it may be, will be admitted and accepted by us. There 
will be no objection or denial on our part. If any of us, the exe- 
cutants, take any objection, it will not be entertainable. The mode 
of partition of property agreed upon is that with the ‘exception of the 
thakurdwara’ of Musammat Ram Dei, the‘ thakur twara’ of Musam- 
mat Parbati, the villages of Bartara, Nagra Badhipura, the grove 
situate in Panwari (?) and the ro biswa share of Simri, t&hsil Pawayan, 
which have been made a ‘waqf’ of for the expenses of the ‘thakurd- 
wara’ and for charity, he should make four equal lots of all the 
villages, the shops, the banking ‘kothis’ and the money-lending 
business, the decrees, bonds and account-books in such a way that 
each lot'may, so far as possible, contain the above things as a whole, 
After the preparation of the lots, Musammats Ram Dei, Parbati, 
Kausilla, and Kirpa may each duly draw one of the lots. After that 
they should make applications for mutation of names in the revenue 
department and get (their) names recorded. I, Musammat Kigpa, 
and J, Kanhai Lal, will have no claim against any sharer as regards 
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this property. Every sharer will be the owner and possessor of e P. C, 
(her) property and will have power to make every kind of transfer I918, 
as a proprietor. The said Maharaj Sahib may come to any decision XL 1 


he pleases as regards the partition and preparation of lots and the 
settlement of disputes mentioned above and enter all the particulars kai 
in detail in the arbitration award by the end of September 1892, and = Sir John Hage. 
getitregistered. All that will be admitted and accepted by us. ub 
None of us will deviate from it. 
"This agreement pas accordingly been executed to stand as 
evidence. 
‘Dated the rst of August, 1892. 
“By the pen of Lalta Prashad, Kayasth, resident of Rang muhalla. 
(Sd) Ram DEL Š 
» PARBATI. 
s K AUSILLA. 
i KIRPA. 
: i. KaNHAI Lar." 

The arbitrator made two awards dated respectively the rath and 
the r3th January, 1893. That of the rath January, 1893, was filed 
in the suit of the 4th February, 1892, in which Musammat Parbati 
and Musammat Kausilla were defendants, and that suit was dismissed . 

‘as withdrawn by Musammat Ram Dei. The appeal to the High 
Court, in the suit of the 2oth January, 1891, was not supported, and 
was dismissed. 

Under the awards of the arbitrator one-fourth of the family pro- 
perty was allotted to Musammat Ram Dei, one-fourth to Musammat 
Kirpa, one-fourth to Musammat Parbati and one-fourth to Musammat 
Kausilla, and they respectively obtained possession of the properties 
allotted to them. In the award of the 13th January, 1893, the 
arbitrator Stated:—'Kanhai Lal has been adopted by Musammat 
Parbati, but he has nothing to do with the other Musammats’ pro- 
perty as such adopted son. Nor has he now any claim to their 
property. “As regards the matter between Musammat Parbati and 
Kanhai Lal, it is not necessary to explain his rights in this award. 
Kanhai Lal’s rights in the property comprised in Musammat 
Parbati's lot are quite safe." i 

So far as appears by the agreement of compromise and the 
awards, Lala Kanhai Lal got no share in the family property, but 
in fact he got the one-fourth share which was allotted to Musammat 
Parbati, and he further obtained the benefit of having the validity 
of his adoption by Musammat Parbati left undecided by a Court 
eflaw. On the 22nd August, 1898, Musammat Parbati exacyted, 
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wn favour of Lala Kanhai Lal, a deed of relinquishment of the 
property which had been allotted to her under the compromise and 
the award of the :ath January, 1893. In that deed she stated :— 
“The immovable property, such as zamindari, houses and shops 
detailed as below, belonged to Lala Badri Prasad, the husband"of 
me, the executant. I, the executant, have, with the epermission of 
my husband, adopted to my husband and myself, Lala Kanhai Lal, 
son of my husband's sister, for the benefit of the soul of my husband 
in the next world. Kanhai Lal aforesaid has,been living with me 
from the date of the permission to adopt. It is he who is the 
absolute owner of the entire property and legal representative of 
the entire property left by my husband. But the nameof me, the 
executant, has continued to be recorded in the revenue papers 
against, the zamindari property I am not the.owner thereof. 
Kanhai Lal aforesaid is the owner of the entire property of my 
husband. Now I, the executant, do not also want my name to 
‘stand recorded in the revenue papers. Therefore I of my own free 
will and accord, without force and coercion relinquish my claim to 
the whole of zamindari property and houses and shops, detailed as 
below, in favour of Kanhai Lal, adopted san of my husband and 
myself, and covenant in writing that Kanhai Lal aforesaid is the 
owner of the entire property detailed below as representative of my‘ 
husband, Lala Badri Prasad. He has acquired as absolute owner 
all sorts of powers in respect of the property detailed below. Up 
to this time my name stood recorded in the papers only fictitiously. 
Now I do not want that my name should stand recorded in the 
column of proprietors. My name, which is entered against the 
whole of the zamindari property, should be expunged and the 
name of Kanhai Lal be entered in the papers." 

In accordance with that deed of relinquishment, Lala Kanhai Lal 
obtained mutation of names in his own favour and he has hitherto 
enjoyed that share of Musammat Parbati as his own property, and 
his right to it has not been questioned in either of the present suits. 
The properties which Lala Kanhai Lal has claimed in these suits as 
a reversioner to Bahadur Lal are the properties which were allotted 
in January 1893 to Musammat Ram Dei, Musammat Kirpa, and 
Musammat Kausilla respectively. 

The suits in which these appeals have arisen were not tried by 
the same Subordinate Judge. In one of these suits the Subordinate 
Judge held that Lala Kanhai Lal was precluded by his having been 
a party to the compromise from now claiming as a reversioner. .U 
the offer of these suits a different Subordinate Judge decided that . 
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Lala Kanhai Lal was as a reversinor not. bound by the compromise. e P.C. 
The decrees of the Court of the Subordinate Judge were appealed ra. 
to the High Court, and the appeals were considered by the High Xe 
Court in one judgment. The High Court decided that Lala p. 
Kashai Lal having been a party tothe agreement of compromise Be Lal 


of 1392, and having taken a benefit under that settlement of the Sir /odn Ed e. 
dispute, was bound by it and could not go behind it. The result o 
was that Lala Kanhai Lal's suits were dismissed. From tbe decrees 
of the High Court made į in accordance with that judgment these 
appeals have been brought. 

It has been contended on behalf of Lala Kanhai Lal that 
the agreement of compromise of 1892 could not deprive him 
of his nght to claim as reversioner unless it is capable of. 
being treated as a conveyance of his right as a reversioner, and 
that he did not intend in 1892 to convey or assign such right 
when it might acciue to him. As it now appears, Lala Kanhai 
Lal was not a teversione: in 1892, and did not become a rever- 
sioner until Musàmmat Ram Dei died in rgrz. All the interest 
which he had in the property of the family in 1892 was the mere pos- 

sibility of becoming an Immediate reversioner in case he should .be 
living when Musammat Ram Dei might die, and when Bahadur : 
Lal’s daughter, Musammat Kirpa, might die without a son. It was 
also contended on his behalf'that Lala Kanhai Lal in 1892, whatever 
his intention may have been, was not in law competent to convey or 
relinquish any future possible right asa reversioner, and as:an 
authority in support of that contention the decision of the High 
Court at Bombay in Sumsuddin Goolam" Husein and Another v. 
Abdul Husein Kaliinuddin and Another (1) was relied upon. That 
decision is not ir point. There is no question here of a conveyance 
of, or of an-agreement to convey any future right or expectancy, 
or of an agreement to relinquish any future right or expectancy. 
The question here is whether Lala Kanhai Lal did not by his acts in ~ 
1892 debar himself from now claiming as a reversioner. ` 

The facts in this case are simple. In 189a the family was a 
Hindu joint family to which the ordinary Hindu law applied. All 
the sons of Balak Ram had died. Ganga Ram had died childless 
in 1874, and Badri Prasad had died childless in 1877. Bahadur 
Lal had died sonless in 1883, leating his widow Musammat Ram 
Dei, surviving him. Musammat Ram Dei became, on the death of 
Bahadur Lal, entitled for life to a Hindu widow’s right to the whole 
of the family property. Lala Kanbai Lal had then no right of any 

(1) (1906) I. L. R, 31 Bon. 165. ra 
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P, C. ekind to any share in the family property, but he set up a claim to 

118. the whole property based on the allegation that he had been validly 
Kanhai adopted by Musammat Parbati to her deceased husband, Badri 

D Prasad. If that claim had been substantiated by proof of a valid 

PoJ Tal adoption, Lala Kanhai Lal would have been entitled to the whole 


Sí John Edge. family property, and Musammat Ram Dei would have been entitled 
m merely to maintenance. Although as a general rule of Hindu law 
a man cannot adopt his sister's son, the claim was a serious one. 
Lala Kanhai Lal’s case was that, according to an Agarwal custom 
(the family was of the Agarwal caste) which governed the family, 
a man could lawfully adopt his sisters son, and he alleged that Badri 
Prosad had given Musammat Parbati authority to make the adoption, 
and that he, Lala Kanhai Lal, had been validly adopted to Badri 
Prasad. That Lala Kanhai Lal might have found it difficult or 
impossible,to prove that he had been validly adopted is immaterial. 
He made the claim; it was a serious one, and it was supported by 
Musammat Parbati and it must have influenced Musammat Ram 
Dei, who was induced, doubtless mainly by that cfaim, to consent to 
a division of the family property, in which she obtained for herself 
merely a one-fourth share. The claims which were set up by Musam- 

. mat Parbati and Musammat Kausilla, that the three sons of Balak 
Ram had separated, must also have influenced M usammat Ram Dei 
to agree to the compromise of 1892. Lala Kanhai Lal was a party 
to that compromise. He was one of those whose claims to the family 
property, or to shares in it, induced Musammat Ram Dei, against 
her own interests and tbose of her daughter, Mussammat Kripa, 
and greatly to her own Getriment, to alter her position by agreeing 
to the cofmpromise, and under that compromise he obtained a sub- 
stantia! benefit, which he has hitherto enjoyed. Im their Lordships 
opinion he is bound by it, and cannot now claim as a reversioner. 

Their Lordships will humbly advise His Majesty that these con- 
í solidated appeals should be dismissed with costs. 
Barrow, Rogers and Nevill: Solicitors for the Appellant. 
E. Dalgado : Solicitor for the Respondent. 
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[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS | 


Hindu Law-—4dopiion—ePower to make successive adoptions—Limitation of 

widow's power, i 

Hindu Law recognises the validity of an authority given to a widow by her 
deceaged husband to make a second, or even a third or fourth adoption, on 
failure of the previous adoption to attain the object for which the power is 
given, viz, the perpetuation of the deceased’s line to discharge the obligations i 
that rests on a pious Hindu. Such a power to make successive adoptions comes 
to an end when any such adopted son dies after attaining full legal capacity to 
continue the line, either by birth of a natural.born son or by the adoption to 
him of a son by higown widow, and it does not subsequently revive on his death, 
whether or not he leaves a son of his own or a widow capable of adopting to him. 

Ramkrishna v. Shamrao (1) approved. 

Appeal from a decree of the Madras High Court, dated April 22, 
1914, affirming a decree of the District Judge of Ganjam, dated . 
November r, 1910. 

Raja Adikonda Deo, owner of the impartible Zemindari of 
Chinnakimidi in the Ganjam District, died sonless in 1868, having 
given his widow a written authority to adopt, the material part of 
which is set out in the judgment of their Lordships. His brother 
Raghunadha succeeded to the zeminddri. In 1870 the widow 
adopted Brajo Kishore Deo, who instituted a suit to recover the zemin- 
dari which th& Board decided in his favour in 1876 : Sri Virada 
Praíaja v. Brojo Kishore Patta Deo (2). He held possession till 
his death in 1906, when he died leaving a"widow Ratnamala, but 
no son: and Raghunadha's son Vaishnava Deo' took possession, but 
dying a few days later was succeeded by his son Purushothama, 
the present respondent. 

In 1907 Adikonda's widow purported to adopt the present ap- 
pellant as son to “Adiknonda, and he then brought the present suit 
to recover the zemindari. The District Judge of Ganjam held that 
the widow had no power under the Authority left by Adikonda to 
make a second adoption, but that even if she had, such adoption 
would be invalid, first, because of the existence of the widow Ratna- : 

p (1902) I. L. R. 26 Bom, 526 (F. B.) l 

2) (1876) L. R. 31, A, 154 ; 25 W. R 291 ; I. Li R, 1 Mad, 69, 


1918 
err! 
Madana Mohana 
vU. 


Purushothama. 
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niala, and second, because the adoption was, not to the last male 
holder, and therefore could not divest the respondent, whether the 
zemindari was regarded as separate estate or as co-parcenary property. 
Plaintiff appealed to the High Court. The Judges (Sir Arnold White, 
C. J. and Seshagiri Aiyar, J.) agreed that the second adoption was 
within the authority conferred by Adikonda, but concurred in dis- 
missing the appeal on the ground that Ratnamala was alive when the 
adoption was made. On the question whether an adoption nol 
having been made to the last male holder could divest the estate 
vested in respondent they differred : the Chiet Justice remained of the 
opinion, expressed by him in Sivagnanam Servaigar v. Ramasawmy 
Chettiar (1) that it could not, while Seshagiri Aiyar, J. came to the 
conclusion that '" The estate taken by survivership by a member 


. of the joint Hindu family is a conditional estate subject to defea- 


T 


sance on the coming into existence by adoption or otherwise of a 
new member into the coparcenary, that the rule of law that in order 
that an estate once vested may be divested the adoption should be 
made to the last male holder is not applicable to coparcenary pro- 
perty, and that an impartible zamindari is joint family property sub- 
Ject to an exception." 

The proceedings before the High Court are reported: See „Sree 
Madana Mohana'Ananga Bheena Deo Kesari Gajapati v. Sree 
Purushothama Deo (a). | 

Plaintiff appealed to the Privy Council. 

De Gruyther, K. C., and Dude for the Appellant: There are two 
questions at issue: (a) the construction of the power whether under 
it the widow had the power to make the adoption in question; on 
this the High Court was right is holding she had ; (b) if so, whether 
the power was exhausted and incapable of being*exercised in con- 
sequence of Drajo Kishore’s death leaving a widow. Its not alleg- 
ed this widow has adopted or has any power to adopt, but it is con- 
tended and has been held by the District Judge and the Chief 
justice that any how the adoption is invalid as not being made to 
thelast male holder. Ifthe zemindari had been separate estate, 
the adoption would have been bad but it is not so ; it is joint family 
property. Both Vaishnava and Purushothama fook not by inheri- 
tance, but by survivorship: this is alleged in the plaint and not 


^ 


denied . for the purposes of this case, and as between the parties to - 


the litigation, this must be treated as a joint family; even apart from 
the failure to deny this in the pleadings, respondent is estopped by 
the decision in the earlier case : Sri Virada Pratapa v. Sri Brojo 


(1) (1912) 22 M, L, J. $5. (2) (1914) I. L, R, 38 Mad, 105, 
e 


^» 
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Kishoro Paita Deo (1). The rule that adoption must be made to the 
last male holder does not apply to joint families living in co- 
parcenary. Under a valid authority to adopt a new coparcener can 
be added at any time: Bachoo Hurkisondas v. Mankorebai (2). 
The decision in Mt Bhoobun Moye Dibia v. Ram Kishore (3), does 
not apj ly, because there the family was separate, and the property 
had vested by inheritance. 


^ When a Hindu has given his widow a power to adopt and has 

placed no specific limitation on such power, the authority to adopt 
is not exhausted by a first adoption, and can be again exercised if 
the son first adopted dies: Kannapalli Syryanarayana v. Pucha 
Venkata Ramna (4), and Bhagwat Pershad v. Murari Lall (5). 


The power to make such second adoption was not extinguished 
by the existence of Ratnamala. There is no text to support the 
limit to the exercise of a power to adopt laid down in Ramkrishna 
v. Shamrao (6). In any case the*rule does not apply to this case, 
for it was not prove that Brajo's widow had power to adopt and 
also because the widow herself took no estate, the family being joint. 
Sartaj Kuari v. Deoraj Kuari (7), did not affect the decision of the 
Board in -Virada Pratapa Raghunada v. Brojo Kishoro (1), that this 
family is to be treated as joint, subject to custom of devolution to a 
single heir. 

' Sir Erle Richards, K C. and J. M. Parikh for the Respondents 
were not called upon. 
C. A V, 

The judgment of their Loidships was delivered by. 

Viscount Haldane:—This is an appeal from a‘ decree of the 
High Court of Judicature at Madras which affirmed a decree of the 
District Judge of Galjam. The main question to be decided relates 
to the validity of the appellant’s adoption. 

The suit is concerned with an impartible zemindari in the district 
of Ganjam called Chinnakimidi or Pratapgiri. In 1868 the holder 
of the zemindari was Raja Adikonda Deo, who was a member of a 
joint Hindu family subject to the Mitakshara law. The following 


pedigree shows the, relationship of the parties to the suit to each | 


other :— . 


ri 4 4 
(1) (1876) L. R- 3. I. A. 154;25 W. R. 291 ; L L. R. 1 Mad. 69, 
(2) (1907 ).L. R. 34 I. A. 107; I L, R, 3t Bom. 373; 6 C. L, J. 1. 


(3) (1865) 10 M. I.A. 279. í E 
(4) (1906) L. R. 33 I. A* 145 ; I. L, R. 29 Mad. 382; 4 C. L. J. 171. 
(5) (1910) 15 C. W. N. 524. (6) (1902) 1. L. R. 26 Bom, $20, 


(7) (1887) L. R 151. A, sr; LL. R ro All, 273. - 
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1918, 
Vero VP 
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t. 
Purushofhama, 


Viscount Haldane. 
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CHANDRAMANI DEO. 


Adikonde Deo Raghunadha Deo Lokhana or 
(died 23rd November, 1868), (dead). Lakshamana Deo 
(married Kundana Devi (alive) ). | a 
i ® 


| 
Brojo Kishor Deo, Plaintiff Appellant, Vaishnava Deo e Brajaraja Deo, 
first adopted son whose adoption is (died 18th Sep- (whose legitimacy 
(died 3rd September, in question, tember, 1906). is questioned.) 


1906), married 
Ratnamala (alive). 


Purushothama, Kunja Bihari, 
Defendant Defendant- Respondent. 
(No. 1 Respondent) E 


(since deceased). 


H 
Before his death in 1868 Adikonda Deo, the then Raja, gave to 
his widow, who was at that time enceinte, a written authority to adopt 
in the following terms :— 


| V As I know that my end, consequent upon the expiration of the 
terms fixed by fate is approaching, I do hereby Meelare that in case 
you, who are at present pregnant, be delivered of a male issue, the 
said child alone shall inherit my talook as well as all my property, 
both movable and immovable. Becoming the owner of movable and 
immovable properties, till he arrives at the proper age you will look 
after him ; or if a daughter be the result of your present pregnancy, 
you, adopting a son, who may be in your opinion worthy of the 
throne, and making him owner of the talook, &c., shall, pending the 
attainment of the said boy's majority, take care of him. This agree- 
ment is executed with nfy free will.” 


On the death of Adikonda, his brother, Raghunadha Deo, took 
possession of the zemandari. The widow gave’ birth to a daughter, 
and, acting on the authority, adopted to her htsband a" boy, Brojo 
Kishor Deo, in 1870, The adopted son instituted a suit to recover 
the zemindari from Raghunadha Deo, and this suit was decided in 
his favour by this Board in 1876, Having recovered possession of 
the zemindari, Brojo Kishor Deo held it until his death in 1906. 
He left a widow, Ratnamala, but no son, Possession of the zemin- 
dari was then taken by Vaishnava Deo, who died later in the same 
year, and was succeeded in the possession by the deceased respon- 
dent, Purushothama Deo. 

'ü In 1907 the widow of Adikonda Deo purported to make a second 
adoption to her husband, under the terms.of the authority already 
get out, by adopting the present appellant. The latter, as plaintiff, 
supsequently instituted the present suit to recover the zemind’fri. 


b 
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€ Several issugs were framed, but that on which the result of the e 


appeal must in any view turn is whether the adoption was legal. 
For if this question be answered in the negative other issues which 
were raised before the Courts below do not arise, and the root is cut 
frofn the appellant’s case, 

It is not in dispute that the zemindari was impartible and descen- 
ded by the rule of primogeniture to a single heir. When Brojo 
Kishor was adopted, he succeeded as though he had been the actual 
son of Adikonda, and, as this Board decided in 1876 with reference 
to this very succession in a case reported in 3 Indian Appeals 154, 
" he became entitled to oust Raghunadha, whose right to enter was 
only temporary, operating merely to prevent the ownership from 
being in abeyance pending any such succession to hts elder brother 
as the adoption brought about. But when Brojo Kishor succeeded 
he became himself the full owner, from whom heirship must be 
traced instead of as earlier from Adikonda. The widow of the latter 
was therefore in a different position when she endeavoured to effect 
the second adoption from that which she occupied on the former 
occasion. She could on that occasion, by exercising the power con- 
ferred on her, establish a direct succession to the estate of her hus- 
band Adikonda, which related back to his death. On the second 
occasion the ownership which had become vested in Brojo Kishor 
had intervened, and it was only to his estaté that she could possibly 
establish e succession. The learned Judges in the Courts below 
have all agreed in holding that any authority she could originally be 
taken to have received to make a second adoption had become in- 
operative by reason of the changed circumstances, and their Lord- 
ships are of opinion that the conclusion so come to was right. 

The Hindu lhw no doubt recognises the validity of an authority 
given to a Hindu widow by her deceased husband to make a second, 
or even a third or fourth adoption, on failure of the previous adop- 
tion to attain the object for which the power is given, viz, the per- 
petuation of the deceased's line to discharge the obligations that rest 
ona pious Hindu. When the authority to make successive adoptions 
is alleged, two questions arise: (1) whether it was in fact given ; and 
(2), if so given, did it still exist in the widow when the subsequent 
adoption is made. 

In the present case their Lordships do not consider it necessary 
to decide whether the document before them can be construed as 
by its terms enabling a second adoption to be made. For the vital 
question here is whether after the adoption of Brojo Kishor Deo the 


power still survived in the widow of Adikonda Deo, - 
. v 
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P. C. e When and under what circumstances the authority, ceases to be 
1918. exercisable hàs been considered in a number of cases both by this’ 


Mur MÊNGA Board and the Courts in India. The High Court at Bombay took 
na Mohana | 

© D the view that the power must be looked on as extinguished under 
Parish otgani, analogous circumstances in the case of Ramkrishna v. Shamrao (9), 
Viscount Haldane. where Chandravarkar. J., delivering the judgment of the Full Bench, 
MN examines the authorities closely. He interprets earlier decisions of 
the Judicial Committee as having established conclusively that, quite 

apart from any question of construction, there is a limit imposed by 

law to the period within which a widow can exercise a power of adop- 

tion conferred on her, and that when that limit is reached the power 

is at an end. That limit may arise from circumstances such as those 
already referred to. The authorities on which he founds are the 

judgment of this Board as delivered by Lord Kingsdown in Mussu- 

mat Bhoobhun Moye Dibia v. Ram Kishore (2), and the subsequent 

judgments in Pudma Coomari v. The Court of Wards (3.) and 

Thayammal v. Venkata Rama (4). A 

Their Lordships are in agreement with the principle laid down 

in the judgment of the Full Court of Bombay as delivered by the 

learned Judge, and they are of opinion that on the facts of the 

: present case, the principle must be taken as applying so as to have 

brought the authority to adopt corferred on Adikonda’s widow to an 

end when Brojo Kishor, the son she originally adopted, died after 

attaining full legal.capacity to continue the line either by the birth 

of a natural-born son oby the adoption to him of a son by his own 

widow. That widow was not a party to the suit, and, whether or not 

she had power to adopt to “Brojo Kishor, it has not been established 

against her that she had no such power. Their Lordships think it 

right to draw attention to this circumstance, but they do not desire 

to be understood as saying that even in its absence the succession of 

Brojo Kishor and his dying after attaining full legal capacity to con- 
tinue the line would not in themselves have been sufficient to bring 

the limiting principle into operation, and so to have so determined 

the authority of Adikonda's widow, who was not the widow of the 

last owner, and could not adopt a son to him. This conclusion is 

in their opinion in no way in conflict with the previous decision of 

this Board as to the succession to this zemindari. There the title 

of Adikonda’s widow to displace Raghunadha’s succession was re- 

cognised. But Raghunadha's succession was of a character only 

(1) (1902) I. L. R. 26 Bom. 526, . (2) (1865) ro M. I. A. 279. 


(3) (1881) La R. 8 I. A. 229 ; I. L, R, 8 Calc. 702. 
(4)9(1837) L. R. 14 I, A. 67 1 I, L, R. 10 Mad, 205. 
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provisional, and subject to defeasance by the emergence of a male P.C, 
heir to Adikonda. . e 1918, 
Their Lordships will humbly advice His Majesty that this appeal . Madana M Mohana ‘ 
should be dismissed with costs. paduan, dki 
e : urushothama, 
Douglas Grant :—Solicitor for the Appellant. | Viscount Haldane 
Chapman, Walker and iie a eee for the Respondent. — 
J. M. P. . Appeal dismissed, 
. zz 
PRESENT :— Lord Shaw, Sir John Edge, Mr. Ameer Ali, Sir Walter } 
Phillimore, Bart, and Sir Lawrence Jenkins. 
°” IMAMBANDI AND OTHERS | P.C. , 
v. _ 1918. 
. karad 
SHEIKH HAJI MUTSADDI AND OTHERS. February, 28, 
[On APPEAL FROM THE Hic COURT or JUDICATURE AT FORT 1917. 
WILLIAM IN BENGAL. | Noster, a 25, 
t. 20, 37, 26. 
-Mahominedan Lasu—Guardianski$— Mother — Minors— Power: of de facto guar- el 


dian —Iumooables-—Alienation— Validity— Legi timaty— Ackuowledguents-— 
Presumption of marriage—Documentary evidence—Admissibility—Code of 
Ciotl Procedure (Act V of rgo), Order r3, Mule r. 7 

\ 


Under the Mahomedan law a person who has charge of the person or pro- 
perty of a minor without being his legal guardian, and who may, therefore, be 
conveniently called a ‘de facto’ guardian, has no power to convey to another 
any right or interest in immovable property which the transferee can enforce 
against the infant, nor can such transferee, if let into possession of the property 
under such unauthorised transfer, resist an action in eJectment on behalf of the 
infant as trespasser, à 


A mother is entitled only to the custody of the person of her minor child, 
up to a certain age according to the sex of the child, but is not the natural 
guardian and has no larger powers to deal with her minor child's property than 
any outsider or non-relative who happens to have charge for the timè being of 
the infant. 

A father alone, or if he be dead, his executor (under the Sunni law) is the 
legal guardian of his minor child. If the father dies withont appointing an 
executor wasi) and his father is alive, the guardianship of his minor children 
devolves on their grandfather, and should he also be dead, and have left an 
execitor, it vests in him. In default of these de jure guardians, the dpty of 


e ’ 
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P. C. e appóinting a guardian devolves on the Judge as representing the Sovereign But 
1918 the powers of even the de jure guardians to intermeddle with the property of a 
MÀ minor are confined within legal limits, If the mother is the father's executrix or 
Imambandi is appointed by the Judge as the guardian of the minors, she has all the powers 


Hajt Mutmddi, Ofa de jure guardian. If there is no legal guardian, the person in charge of a 
— minor (eg. the mother) has power as de facto guardian to incur debts, for to 
pledge the minor's goods and chattel for the minor's imperative, necessities (such 
&s food, clothing “or nursing) but has no power to deal with the immovable 

property. 

The Mahomedan law makes a sharp distinction between ‘goods and chattels’ 
and immovable property with regard to the power® of dealing by guardians: 
Ayderman Kuik v. Syed Ali (x) disapproved, 

Clear and reliable evidence that a Mahomedan bas acknowledged children as 
his legitimate issue raises a presumption of a valid marriage between him and the 
children's mother: Afahatala Bibee v, Prince Ahmed Haleem-oos-Zaman (2) ap- 
proved and applied. | 

Documentary evidence which bas not been produced at the first hearing of a 
suit in accordance with Order 13, rule 1 of the Code of Civil Procedure, may be 
admitted at any subsequent stage at the discretion of the Court. 

In the absence of any statutory provision making compulsory the registration 

i of Mahomedan marriages, the Indian Courts, in case of a dispute as to the facts 
: of a marriage, are usually left to discover, or attempt to discover, the truth from 
a mass of conflicting and often very unsatisfactory evidence of witnesses. 
. In an action in ejectment, if the defendant be in possession, the plaintiff can 
succeed on the strength of his own title. 


Appeal from a judgment and decree, dated 3oth August, 
1911, of the Calcutta High Court Zmambandi v. Motasuddi (3). 
, (Mookerjee and Carnduff, JJ.) affirming a judgment and decree 
of the Subordinate Judge of Saran, dated 14th July, xgro. The 
facts of the case sufficiently appear from their Lordship’s judg- 
ment and in the report of the case in 15 C. L. J. 621. (Ismail 
Al Khan died leaving widows and childrens Zohra claimed 
to be his widow and two children by her as Ismail's children. Zohra 
on her behalf and on that of her children executed a conveyance in 
favour of the plaintiffs who biought the present suit in ejectment 
against Ismail Ali Khan's married wives and their children. The 
reliefs sought were (1) a declaration of the title and status of the 
plaintiffs’ vendors and (2)' a decree for possession of the shares 
covered by the deed of sale. The defendants denied that Zohra 
was married to Ismail and that her children were legitimate. The 
' necessary issues were framed and the eighth issue was as follows: 
' Of what proporties the plaintiffs are entitled to recover possession ?" 
The Subordinate Judge decided all the material issues in favour of 
(1) (1912) I. L. R, 37 Mad. 514, 
d?) (1881) 10 C. L. Ri 293. (3) (1911) 15 C. LJ, 621. 
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the plaintiffs and allowed the claim against the contesting defen- 
dants. The High Court affirmedthat decision: See Zmaméóandi v. 
Motasuddi (1). In reference to the contention that Zohra as the de 
Jadp guardian of her minor children was incompetent to alienate 
her children's shares, the learned Judges of the High Court said at 
p. 630 as follows :— 

“It has finally been contended that Enayet Zohra, as merely 
the de jacto guardian of her children, was not competent to alienate 
their shares, and upon *his point reliance has been placed upon the 
cases of Moyna Bibi v. Banku Behari Biswas (2); Tafassul Hossein 
v. Basid Sheikh (3); Ram Charan Sanyal v. Anukul Chandra Achar- 


jya (4); Durgost Row v. Fakeer Saheb (5); Ummi v. Kesko (6)., 


The question thus raised, does not, however, properly rise in the 
present suit. The contesting defendants do not claim through 
Zohra’s children ; on the contrary, they completely repudiate any 
claim of the latter and it is not open to them to contend that they 
will be prejudiced if a decree is made in favour of the plaintiffs. It 
is conceivable that the plaintiffs may have to face a contest with the 
ninth and tenth defendants, when they come of age and are able to 
assert their own rights ; but, in the present litigation, the plaintiffs 
are entitled to succeed as against the first seven defendants, who have 
denied the title of their vendors.” 

Hencé this appeal. 

Upjohn K. C., and Majid for the Appellants:— Concurrent find- 
ings of the Courts below.as to Zohra being the married wife of 
Ismail Ali Khan cannot stand in this case Because the Courts arrived 
at them by improperly excluding the account books from considera- 
tion, The accqunts filed by the defendants were genuine and the 
grounds on, which the lower Courts excluded them were not put to 
the defendants! witnesses. The family accounts for more than 
twenty years showed that Zohra was not the married wife of Ismail 
and in fact it was conceded before the Subordinate Judge that “ the 
entries in these books completely disprove and demolish plaintiffs’ 
case and this fact is admitted by the learned Counsel for the plain- 
tiffs.” The accourft books were admissible under section 34 of the 
Indian Evidence Act. Reference was made to Gabindsundari v. 
Jagadamba (7). ` 

(1) (1911) 15 C. L. J. 621 (630). 

(2) (1902) I. L. R. 29 Calc. 473. h 

(3) (1906) 4 C. L. J. 4853 I. L. R. 34 Calc. 36. 

(4 (1906) 4 C. L. T. 578 ; I. L. R 34 Calc. 65. 

(5) (1906) I. L, R, go Mad. 197. (6) (1908) I. LA R. 30 All, apa, 
(7) (1870! 6 B. L. R, 168 (171). 


+% 
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$ PRG There is no evidence to support the concurrent finding that the 

1918; ' defendant mutilated the accounts. If the accounts are not out of 


consideration the concurrent findings of the lower'Courts on the 
other part of the case cannot stand as they were arrived at after ex- 
cluding the accounts: See Zayammani v. Sashachalla JVaiker (1); 
Mussamat Rajeswari Kuar v. Ram Bal Krishan (2); Pauliem Valloo 
Chetty v. Pauliem Sooryah Chetty (3); Venkateswara Iyan v. Shek- 
Kari Varma (4). 


1 


^ Mm ome! 
ti * . 
«.. Imambandi 
#4 4 


2 D 
Haji Mutsaddi. 


The evidence did not establish the allegéd marriage ceremony. 
The requirement of Mahommedan law of an unambiguous acknow- 
ledgment before witnesses js a matter of substance and not of evi- 
dence: Baille’s Digest, (1865) pp. 4, 5, 7, 749; Bailles Mahom- 
medan law of Inheritance (1824) pp. 28 and 31. Fatawai Alamgiri, 
Vol. 4, p. 48 and Aklemannessa v. Mahomed Hatem (5). The evi- 
dence as to the allegéd acknowledgments was not sufficiently specific 
as to the person referred to to raise any presumption: Ashrufood 
Dowlah v. Hyder Hossein (6), and Batoolum v. Koolsoon (7). 


Further, Zohra was not the legal guardian of the minors and had 
no power to alienate their shares: Mata Din v. Ahmad Ali (8). 
The plaintiffs could not recover more than Zohra's share. 


De Gruyther, K. C, and Sir W. Garth for the Respondents 
were asked by their Lordships to confine their argument to the ques- 
tion as to whether the mother was competent to alienate the minor’s 
share: The widow has power to alienate the minor’s share as their 
de facto guardian. Hewact is voidable and not void and the minor 
on attaining majority would be free to avoid the transaction. The 
case of Mata Din v. Sheikh Ahmad Ali (8*, did not decide the point. 
The sale was good subject to the minor's right to set it aside on the 
ground tbat it was not for their benefit or was not made for any 
necessity or any other valid cause. Reliance was placed upon the 
judgment of Abdur Rabim; J. in Ayderman Kutii v. Syed Ali (9). 
The following cases were discussed : Sita Ram v. Amir Begam (10); 
Nisamuddin v. Anandi (11); Majidan v. Ram Narain (12); Ummi 


(1) (1865) 1o M. I. A. 429 (434). 2 


(2) (1887) L. R. 14 1. A. 143; I. L. R 9 All 713. 

. : (3) (1877) L. R. 4 I. A. 109; L L, R. 1 Mad. 252. 

(4) (1881) L, R. 8 I. A, 143; L L. R, 3 Mad. 384. 

(5) (1904) I. L. R. 31 Cale. 849. (6) (1866) 11 M. I. A. 94. 

(7) (1876) 25 W. R. 444. 

(8) (1912) L. R- 39 I, A. 49 ; I. L. R. 34 All. 213; 15 C. L. J. 270. 

oo) (1912) 1. L. R, 37 Mad. 514. (10) (1826) I. L. R. 8 All, 324 (338). 

(11) (1896) I. LR, 18 All. 373. (12) (1903) I. L. R, 26 AIL 323, 
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Begam v. Kesho Das (1) ; Baba v. Shivappa (2); Pathummabt y, 


Vittel Ummashabi (3); Burgos Row v. Fakeer Sahi (4) ; Abdul ® 


Khader v. Chidambaram Chettiyar (5); Amba Shanker v. Ganga 
Sings (6), and Nawab Wala Qudar Husain Ali Mersa v. Muham- 
med Asim Khan (7). 
, C A V 
The judgment of their Lordships was delivered by 


Mr. Ameer Ali :—This is an appeal from a judgment and decree 
of the High Court of Calcutta, dated the 3oth August, r9rr, which 
affirmed the decree of the Subordinate Judge of Saran awarding to 
the plaintiff's possession of a share in certain landed property situated 
in that district. 

The property in suit belonged originally to one Ismail Ali Khan, 
a Wealthy Mahommedan inhabitant of the Sub-Division of Siwan in 
the Saran District. The plaintiffs alleged that on his death in March 
1906, be left him surviving three widows and several children, and 
that from one of these widows, named Enayet-uz-Zohra, acting for 
himself and for her two minor children, they purchased the share 
in suit for the possession of which they brought the present action. 

It appearsthat shortly after Ismail Ali Khan's death the contesting 
defendants 1 to 7 applied to the Revenue Courts for mutation of 
names (as proprietors) in the Collector's records, and,'as usually 
happens in these cases in India, especially in Mahommedan families, 
immediately this application was made, a claim was put forward: on 
behalf of Enayet-uz-Zohra and her children that they were equally 
entitled with the other heirs of Ismail Ali Khan to have their names 
entered as co-sharers in the estate by righPof inheritance, the alle- 
gation being that Zohra was one of his lawfully wedded wives and 
that her childrén were his legitimate issue. The Revenue Courts 
rejected her claim, holding that it was not established to their satis- 
faction that she was Ismail Ali Khan's married wife or that the 
children were his lawful issue. They accordingly made an order 
directing the registration of the contesting defendants names in 
succession to Ismail Ali Khan. 

It should be mentioned here that the defendants 1 and 5 are 
admittedly Ismail Ali Khan's married wives, defendants 2, 3, and 
4 are his issue by defendant 1, and defendants 6 and 7 his daughters 
by defendant 5. 


(1) (1908) I. L. R, 30 All. 462. ` (2) (1895) I. L. R. 20 Bom, 199. 
(3) (1902) 1. L. R. 26 Mad, 734. (4) (1907) L L- R. 30 Mad. 197. 
(5) (1908) I. L. R. 32 Mad. 276. (6) (1905) Oudh Cases 97. 


&) (1915) 18 Oudh Cases 168, 
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` The plaintiffs are dealers in hide and live also at Siwan. There 
seems to have been litigation between them and'Ismail Ali Khan 
in his lifetime, and since his death they seem to have espoused 
Zohra's cause, The deed executed by Zohra bears date the roth 
June, 1906, and purports to convey to the plaintiffs the shares of 
both herself and her minor children, and in the suit they are includ- 
ed as defendants 8 to ro. The reliefs sought ard of a twofold 
character: jst, a declaration of the title and status of the plaintiffs’ 
vendors ; and, secondly, a decree in favour of the plaintiffs for posses- 
sion of the shares covered by the deed of sate. 

The contesting defendants denied, as they had done in the 
Revenue Courts, that Zohra was one of Ismail Ali Khan’s married 
wives or that her children were his legitimate issue, and they further 
contended tliat the shares the plaintiffs claimed to recover did not . 
pass under the sale. The sixth issue framed by thé Subordinate 
fudge seems to relate to this point. 

The plaint was filed on the asth March, 1909, but it does not 
appear to have been admitted until the and April? The contesting 
defendants filed their written statements in July 1909 ; after that the 
case dragged its slow length along until the 18th June, roro, when 
the actual trial began. In the interim, however, various interlo- 
cutory orders were made, including an order for the appointment of 
Zohra as guardian ad Jifem for her chiidren (though her interest in 
the suit was clearly adverse to theirs). Admittedly she was never 
appointed under the Guardian and Wards Act (VIII of 1890) 
a guardian of their property. 

The examination in Gourt of the plaintiff's witnesses commenced 
onthe 16th June, 1910; on the 18th June (the date given in the 
judgment of the High Court does not appear to.agree with the 
date in the order sheet) they applied for a summons against the 
defendants for the production of certain dais, or account books, 
belonging to Ismail Ali Khan for the Fasli years 1294 to 1313 
(1887— 1906). The order on this application was as follows: “I 
decline to issue summons at this stage.” And there, so far as the 
plaintifis were concerned, the matter was allowed to rest. 

As a large part of the judgments of both the*Courts in India is 
occupied with an examination of these Jahis, viz, whether they are 
reliable, or not, it is necessary to mention that these very books had 
been produced and filed in Ismail Ali Khan's lifetime on his behalf 
in the litigation between him and the plaintiffs ; after his death they 


' were returned to the contesting defendants' pleader, when it was dis- 


covered that a large number of leaves were abstracted from several 
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ofthe books. , This was represented to the presiding officer of the e Pres 
Court where the books were filed,.but there is nothiog to show the 1918. 
result of the representation. The plaintiffs! case appears to have Vicar ba adi 


closed on the 26th June, and on the following day the defendants 
commenced to examine their witnesses. On the same day they pro- ane 
duced the bahi; The Subordinate Judge’s order on their petition — Afr. ANA Ali, - 
is in these terms: “On the defendants’ application filing therewith 

the éahis from 1294 to 13:1 Fasli, it is ordered that they be kept 
with the records, and that the plaintiffs’ pleader be informed ‘accord- 
ingly.” About this time the missing leaves turned up mysteriously. 
The trial Judge says he received them by post from some unknown 
source ; and apparently after receipt he handed’them to the proper 
oficer, Upon becoming aware of this fact the defendants applied 
to the Court that the torn-out leaves thus re-discovered might be 
admitted in evidence; and on the 29th June, whilst the trial was 
proceeding and evidently in the presence of the pleader for the 
opposite party, the Subordinate Judge ordered that the leaves in 
question should be used as evidence, and marked them as Exhibits 
F 1r to FP 5. 

It is hardly likely that the leaves were originally abstracted by 
the defendants and that this roundabout way was adopted for the 
purpose of getting the books admitted as evidence. On the face of 
it, the suggestion appears to be absurd. 

The use the contending defendants wished to make of the 
account books was of a negative character. These books contain 
regular entries of payments by Ismail Ali Khan to his admitted 
wives, defendants r and s, under the honorific designation of Haveli 
Kalan (“senior mansion”) and Haveli Khurd (* junior mansion ”), 
being euphemisafs for wives. There is no entry, however, of any 
payment to Zohra. The defendants accordingly asked the Court’ 
to draw from the absence of any such entry in her name the infer- 
ence that she was not Ismail Ali Khan's wife and did not hold the 
same position as the other ladies. Counsel for the plaintiffs seems 
to have been greatly impressed by this argument; in fact, he appears 
to have conceded that, if the books were to be relied upon, Zohra's 
claim must fail. He was thus driven to challenge their genuineness, 
The Subordinate Judge appears to have taken the same view ; he 
thought that the books must be first eliminated before the direct 
evidence could be properly appraised, and this reasoning runs 
through the judgments of both the Courts in India. ' The trial Judge 
on certain grounds came to the conclusion that the daAfs must 
be put" aside from consideration as unreliable. He then proceedtyd 
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P. C. èto discuss the oral testimony; and in the result found that 
1918, Zohra was, in fact, a wife of Ismail Ali Khan, and that the 


Tmambandi defendants 9 and ‘ro were his children by her. He accordingly 
decreed the plaintiffs’ claim. And his decree has been affirmed by 
cS the High Court of Calcutta. The learned Judges of the High 
Mr. Ameer Alie Court also felt impressed with the absence of entries in the JaAis 
p In Zohra's name, and therefore proceeded to deal with them first. 
This mode of treatment has been strongly assailed, not without 
reason, before this Board. It seems to their Lordships that the 
true criterion for the determination of the question at issue was 
missed by both the Courts, The onus of establishing the title of 
their vendors lay primarily on the plaintiffs ; the evidence furnished 
by the books was negative and inferential, and in substance directed 
to the corroboration of the defendants’ witnesses, who denied that 
Zohra was one of Ismail Ali Khan’s wives. - Rule 1, Order XIII of 
the Civil Procedure Code requires the parties or their pleaders to 
produce at the first héaring of the suit all the documentary evidence 
of every description in their possession or power “on which they 
intend to rely. But it does not exclude the discretion of the 
Court to receive any such documentary evidence at any subsequent 
stage. In the present case the books had been filed previously in 
‘another Court, and when produced on the 27th June they were in 
fact received and ordered to be placed with the records. There 
seems to have been no objection to their reception for non-compli- 
ance with the provisions of the Code. If the plaintiffs had taken 
notes of certain entries in the books, as is alleged they had done 
when the bahis were in the other Court, they could surely have 
aross-examined the defendants’ witnesses, who were called to prove 
the books, as to the discrepancies. "Their Lordfhips are not satis- 
fied that the books are not the genuine account-books of Ismail Ali 
Khan. What effect the absence in them of entries in Zohra's name 
may have in the consideration of the general evidence is another 
matter. ; 

In the absence of any statutory provision making compulsory the 
cebseation of Mahomedan marriages, the Indian Courts, in case of 
a dispute as to the /actum of a marriage, are usually left to discover, 
or attempt to discover, the truth from a mass of conflicting and 
often very unsatisfactory evidence of witnesses. ) Such has been the 
burden cast on the Courts in the present inStance, The plaintiffs 
have endeavoured to prove in two ways that Zohra was one of 
Ismail Ali Khan's wives, viz., frst, by direct evidence of an actual 
marriage, and, secondly, by the acknowledgment by him of hef chil- j 


p. 
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€ 
dren as his legitimate issue, and by the presumption of marriage 


arising from such acknowledgment.) The defendants, on the other 
hand, tried to show that Zohra was a woman of loose character, 


with the object apparently of establishing that it was most unlikely" 


a man in Ismail Ali Khan's position would marry such a person. 
They also cafled a number of witnesses, who are said to have been 
on terms of intimacy with him, to state that they never heard him 
speak of Zohra as his wife. Including the inference from the 
account books, all the evidence on the defendants’ side is purely and 


naturally negative. In their Lordships’ opinion, the oral testimony . 


regarding the solemnisation of a marriage accompanied by ostenta- 
tious ceremonies and high dower is by no means satisfactory, and if 
the case had stood there, the absence of Zohra's name in Ismail Ali 
Khan's account books might have weighed heavily against her. ( But 
their Lordships find clear evidence ofa reliable character regarding 
his acknowledgment of her children. }Her case, therefore, comes 
within the rule ofsMahommedan law tō which Garth, C. J., and 
Wilson, J. (afterwards Sir Arthur Wilson), gave expression in Maha- 
tala Bibee v. Prince Ahmed Haleem-oos-Zaman (1). 

In their Lordships’ opinion, the legal presumption arising in 
favour of Zohra from the acknowledgment of the children is not 
displaced by the mere inference the defendants seek to draw from 
the absence of entries in her favour in Ismail Ali Khan’s account 
books. Such absence is capable of explanation, and it is possible 
she could have explained it had her attention been called to the 
matter. One explanation, however, is on«he surface: on the facts 
proved in the case it i$ quite clear that this'lady's father, though 
belonging to the, same clan as Ismail Ali Khan, wasa man consi- 
derably inferior in social status; it is not at all unlikely that the 
deceased was not particularly proud of his connection with the 
daughter. This would explain both the absence of the entries and 
his reticence about her to ordinary acquaintances and even friends, 
(On the whole, their Lordships are of opinion that both Zohra and 
her children are entitled to theirlegalshares in the inheritance of 
Ismail Ali Khan.» But the Courts in India have awarded to the 
plaintiffs, on the basis of the deed of purchase from Zohra, a decree 
for possession of her share and the shares of defendants 9 and Io. 


And the question is whether they have acquired any title to the A 


infants’ shares under the sale by the mother, .. The defendants ob- , 

jected in the High Court to the decree of the Subordinate Judge on 

the ground that she had no power to convey her children's interest 
(1) (1881) 10 c L. R. 2 293. " *. 
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"to the plaintiffs. The learned Judges overruled the objection on the 


ground that the. question did not arise in the present case. Their 
Lordships regret to have to differ from this view. This is an action 
in ejectment; the defendants are in possossion ; the plaintiff if 
they are to obtain possession of the minors' shares, must do so on the 
strength .of -their--own -title.. It is essential, t therefore, to consider 
whether the title they allege to have acquired under the conveyance 
by Zohra is well-founded. 7 

The question how far, or under what circfmstances according to 
Mahommedan law, a mother's dealings with her minor child's pro- 
perty are binding on the infant has been frequently before the Courts 
in India. The decisions, however, are by no means uniform, and 
betray two varying tendencies: one set of decisions purports to give 
such dealings a qualified force ; the other declares them wholly void 
and ineffective. In the former class of cases, the main test for deter- ' 
mining the validity of the particular transaction has been the benefit 
resulting from it to the minor ; in the latter, the*admitted absence 
of authority or power on the part of the mother to alienate or en- 
cumber the minor's property. 

In this conflict of opinion, their Lordships think it desirable that 
a definite rule should, if possible, be laid down ; and with this object 
they propose to review briefly the provisions and principles of the 
Mahommedan law, as they apprehend it, governing the subject. 

It is perfectly clear that under the Mahommedan law the mother 
is entitled only to the custody of the person of her minor child up 
to a certain age according to the sex of the child. But she is not 
the natural guardian ; the father alone, or, if he be dead, his ex- 
ecutor (under the Sunni law), is the legal guardian. The mother 
has no larger powers to deal with her minor child's property than 
any outsider or non-relative who happens to have charge for the 
time being of the infant. The term “ de facto guardian” that has 
been applied to these persons is misleading: it connotes the idea 
that people in charge of a child are by virtue of thatfactinvested with 
certain powers over the infant’s property. This ider is quite erro- 
neous jand the judgment of the Board in Mata inv. Ahmad Ali (1), 
clearly indicated it. There, an infant’s share was sold by the elder 
brother, in whose charge the child was, along with his own share, to 
pay a joint ancestral debt. The vendee at the time of the sale was 
in possession of the whole property under a mortgage executed by 
the ancestor. On attaining majority the younger brother? ignoring the 
sale, brought a suit against the vendee -mortgagee for the redetfiption 


. 
(1) (1912) L, R. 39 1, As 493 15 C. L. J. 270. 
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of his own share. The defence set up was that the sale by the 
infant’s de facto ‘guardian, made for a valid necessity, was binding on 
the infant. The Lower Courts decreed the plaintiffs claim, on 
appeal to this Board the arguments proceeded on the same lines as 
in the present case, though in reverse order. 

Lord Robson, in delivering the judgment of the Board, observed. 
as follows:— ° 

“It is urged on behalf of the appellant that the elder brothers 
were de facto guardians of the respondent, and, as such, were entitled 
to sell his property, provided that the sale was in order to pay his 
debts and was therefore necessary in his interest. It is difficult to 
see how the situation of an unauthorised guardian is bettered by 
describing him as a ‘de facto’ guardian. He may, by his de facto 
guardianship, assume important responsibilities in relation to the 


_Minor’s property, but he cannot thereby clothe himself with legal 


power to sell it.” 

And he went on to add :— 

“There has be&n much argument in this case in the Courts below, 
and before their Lordships, as to whether, according to Mahom- 
medan law, a sale by a de facts guardian, if made of necessity, or for 
the payment of an ancestral debt affecting the minor's property, and 
if benefical to the minor, is altogether void or merely voidable. It 
is not necessary to decide that question in this case." 

And he then proceeded to state the reasons why that was not 
considered necessary. 

This latter passage in Lord Robson’s judgment has created the 
impression that their Lordship's decision wis confined to the special 
facts of that case and left open the general question regarding the 
validity of alienations by unauthorised guardians of the property of 
minors. 

As already. observed, in the absence of the father, under the 
Sunni law, the guardianship vests in his executor. If the father dies 
without appointing an executor (wast) and his father is alive, the 
guardianship of his minor children devolves on their grandfather. 


Should he also be dead, and have left an executor, it vests in him.) 


In default of thes® de jure guardians, the duty of appointing a 
guardian for the protection and preservation of the infants’ property 


devolves on the Judge as the representative of the Sovereign 


(Baillie’s “Digest,” ed. 1875, p. 689 ; Hamilton’s Hedaya, Vol. IV, 
P. 555). E one else has any right or power to intermeddle with the 
property ofa minor, except for certain specified purposes, the nature 
of which is clearly qelnec But the powers of evon the de jure 
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e guardians are confined within legal limits. For exgmple, whilst an 


executor-guardian (wasi) may “sale or purchase movables on account 
of the orphan under his charge either for an equivalent or at such 
a rate as to occasion an incon:iderable loss,” dealings with his 
immovable property are subjected to strict conditions  (Baallie's 
" Digest," p. 687). The reason for the restrictions is, thus given in 
he Hedaya (Vol. IV, p. 553):— i 

“The ground of this” (the difference in the power of dealing with 
the two kinds of property) “is that the sale of movable property is a 
species of conservation, as articles of that description are liable to 
decay, and the price is much more easily preserved than the articles 
itself. With respect, on the contrary, to immovable property, it is 
in a state of conservation in its own nature whence it is unlawful to 
sell it—unless, however, it be evident that it will otherwise perish 
or be lost, in which case the sale of it is allowed.” . 

In fact, the Mussulman law appears to draw a sharp distinction 
between movable and immovable property (a'kar) in respect of the 
powers of guardians, as will be seen from the following passage in 
Baillie's “Digesi,” p. 689 :— 

“With regard to the executor of a mother or brother,—when a 
mother has died leaving property and a minor son, and having 
appointed au executor, or a brother has died leaving property and a 
minor brother, and having appointed an executor, the executor may 
lawfully sell anything but e4az* belonging to the estate of the 
deceased, but can neither sell the akar, nor lawfully buy anything 
for the minor but food and clothing, which are necessary for his 
preservation. The exetutor of a mother has no power to sell 
anything that a minor has inherited from his father, whether mov- 
able or immovable, and whether the property be involved in debt or 
free from it. But what he has inherited from herself when it is free 
from debts and legacies, the executor may sell what is movable, but 
he cannot sell akar. If the estate is involved in debt or legacies, 
and the debt is such as to absorb the whole, he may sell the whole, 
the sale of akar coming within his power: and ifthe debt does not 
absorb the whole, he may sell as much of it as is necessary to defray 
the debts, and as to his power to sell the surplus"there is the same 
difference of opinion as has been stated above." 

When the mother is the father's executrix or is appointed by 
the Judge as guardian of the minors, she has all the powers of a 
de jure guardian, Without such derivative authority, if she assumes 
charge of their property of whatever description and purports to 


, Afr is immovable property, and includes houses, groves, orchards, ete, 
e ` 
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deal with it, she does so at her own risk, and her acts are like those , 


of any other person, who arrogates an authority whiclr he does not 
legally possess. She may incur responsibilities, but can impose no 
obligations on the infant. This rule, however, is subject to certain 
exceptions provided for the protection of a minor child who has no 
de jure guardian. A. fatherless child is designated in the law-books 
an ‘infant orphan” - (yeteem saghir) The Hedaya classifies the 
acts that may have to be done for an infant under three heads, 
It says :— 

“Acts in regard to fhnfant-orphans are of three descriptions, viz. : 
(1) Acts of guardianship, such as contracting an infant in marriage, 
or selling or buying goods for him, & power which belongs solely 
to the wales, or natural guardian, whom the law has constituted the 
infant's substitute 1n those points ; (2) acts arising from the wants of 
an infant, such as buying or selling for him on occasions of need, 
or hiring a nurse for him, or the like, which power belongs to the 
maintainer of'the infant, whether he be the brother, uncle, or (in 
the case of a foundling) the mooltakit?, or taker-up, or the mother, 
provided she be the maintainer of the infant ; andas 7Aese are em- 
powered with respect to such acts, the wale, or natural guardian, is 
also empowered with respect to them in a still superior degree ; nor 
is it requisite, with respect to the gwardian, that the infant be in his 
immediate protection ; (3) acts which are purely, advantageoust to 
the infant, such as accepting presents or gifts, and keeping them for 
him, a power which may be exercised either by a mooltaktt, a bro- 
ther, or an unde. and also by the infant himself, provided he be 
possessed of discretion, the intention being only to open a door to 
the infants’ receiving benefactions of an advantageous nature.” 
(Vol. IV, p. 124, Bk. XLIV). 

The examples given under the second head indicate the class of 
cases in which the acts of an unauthorised person who happens to 
have charge of a child are held to be binding on the infant's pro- 
perty. They also help to explain and illustrate the extent of such 
“de facto guafdian's" powers. The permissibility of these acts 
depends on the emergency which gives rise to the inoperative neces- 
sity for incurring liabilities without which the life of the child or his 
perishable goods and chattels may run the risk of destruction. For 
instance, he may stand in immediate need of aliment, clothing, or 
nursing; these wants must.be supplied forthwith. He may own 


“A scoliahi? is a person who undertakes to bring up a foundling or an 


orphan.-child. 
+ In the original the words are rza/a' mahas, which msan “unmixed benefit.2 
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P. C, *“slaves” or live-stock : food and fodder must be immediately procur- 

X918. : ed. And these imperative wants may recur from time tc time, 

I mambandi Under such circumstances power is given to the lawful guardian to 

. * A incur debts or to raise money on the pledge of the minor's goods 
Hapus and chattels (mata)* (Majma-ul-Ankar, Vol. IL, p. 571). And 
Afr, Amer Ali. this power, in the absence of a de jure guardian, the law extends to 

m2 the person who happens to have charge of the child and of the 
child's property, though not a constituted or authorised guardian. 

There is no reference to the pledge or sale of immovable pro- 
perty (a'&ar), as the power of dealing with that class of property is 
confined to the de jure guardians, and is treited in the /afewat- 
Alamgiri in a separate chapter (Baillie’s “Mahommedan Law of 
Sale,” Chapter XVI). 

It is to be observed that under the third “description” of acts 
that may be needful for an infant, a-person in charge of a child, 
although not a de jure guardian, may validly accept on behalf of his 
ward an unburdened bounty, it being an act “purgly advantageous" - 
to the child, to use the expression of the Z/edaya. 

The reasoning On which it is sought to give to persons who 
happen to have charge of the person and property of a child, and 
are, therefore, called “de facto guardians,” the same powers as are 
possessed by de jure guardians, is purely inferential. . It proceeds 
on the analogy of a dealing by an outsider who purports to Sell 
another’s property without any authority from the real owner. Such 
E a person in the Hanafi law is called a fasu/t, or, as Mr. Hamilton 

spells it, fazoo/ee, which expression is defined by Richardson to 
mean a person “busying himself in things not belonging to him, or 
acting without authority.” With the effect of the acts of a /asuli , 
their Lordships will deal presently. Before doing so, they wish to 
refer briefly to the state of the decisions in the Indian Courts. 

The Calcutta- High Court, in sustaining transactions entered 
into by de facto guardians, has proceeded mainly on considerations 
of necessity for and benefit to the infant, The other High Courts, 
generally speaking, have cut the Gordian knot by holding that all 
such dealings with a minor's property were void. , 

Their Lordships do not feel called upon to examine in detail 
either set of decisions. But the last case on the subject in the 
Madras High Court requires their careful and respectful considera- 
tion: Ayderman Kutti v. Syed Ali (1). In their judgment in this 
case the learned Judges have examined the law at considerable 

“Mr, Hamilton translates mata as meaning “personal chattels” | — 

16) (1912) L L. R, 37 Mad. 514. 
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length, and theip decision appears to divide itself into three broad e 
propositions : Yt, that as regards the powers of guardians, de jure 
as well as de facto, the Mahommedan law recognises no distinction 
as to the nature or kind of property, viz., whether it is immovable 
or movable ; secondly, that in substance the powers of an .un- 
authorised pergon who has charge of an infant are co-extensive with 
those of a lawfully constituted guardian, except in so far that the 
acts of the former are subject to considerations of necessity or benefit 
to the infant ; and Wfdly (and this seems to form the essence of the 
judgment), that dealings by “a de facto guardian" are neither void 
nor voidable, but are “suspended” until the minor on attaining 
majority exercises his option of either ratifying the transaction or 
disavowing it. 

With regard to the first of the above propositions, their Lord- - 
ships have already indicated their views. In their opinion, the 
Mahommedan law, for obvious reasons, makes a distinction, and a 
sharp distinction, between “goods and chattels” (mata) and 
immovable property (a'&ar) with regard to the powers of "dealing by 
guardians. 

- The second proposition, speaking with respect, appears to their 
Lordships to lose sight of the fact that the acts of de jure guardians 
also are subject to the conditions of necessity for or benefit to the 
infant So that upon the reasoning of the Madras judgment, the 
powers of “a de facto guardian " would, to all intents and purposes; 
be co-extensive with those of a de jure guardian. This conclusion 
would wipe out one of the most important safeguards provided by 

the Mahommedan law for the protection of the interests of infants. 
- The learned Judges say that :— 

“The law #s regards the effect of dealings with a minor's pro~. 
perty by a de facto guardian otherwise than in a case of absolute 

fnecessity or clear advantage to the minor is but a corollary of the 

. general rule relating to saZisy [sic], a person professing to deal with 
another’s property, but without having legal authority to do so, z.e., 
by a fazuli, as he is technically called; such sales generally are 
treated as mauguf, or dependent? ` 

Then, after referring to various authorities, they continue as 
follows ;-— 

Th. APT 
he result of the above discussion is thatlascordi ing to Muham- 
adan jurists, in cases of urgent and imperative necessity, such as 
those mentioned, the de facfo guardian can alienate the property 
of the minor, no distinction being made between movable and im- 
movable property." 
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It would have been an advantage to their Lordships if they had 
been placed in a position to judge for themselves, on the actual texts, 
the meaning of the Arabian text-writers and commentators. How- 
ever, the Hedayak and the Fatawai-Alamgiri are recognised as 
standard authoritiesin In:iaon the Hanafi branch of the Supni 
Law. Of the Hedayak there is a rendering in English made by Mr. 
Hamilton under the orders of Warren Hastings ; and 4 large part of 
the Fatawai-Alamgiri has been paraphrased into English by Mr. 
Neil Baillie, which is commonly known as Baillie's “ Digest" 
(Hanafia Law). Both Mr. Hamilton and Mr.e Neil Baillie in their 
renderings have, with the object of elucidation, occasionally added 
pbrases which do not exist in the original, but on the whole the 
English versions of the ZHedayah and of the Fatawat-Alamgin are 
valuable works on Mahomedan Law. 


The subject of sales» by unauthorised persons is treated in the 
Hedayak in a separate section entitled “of Fazoolee Beea,* or the 
sale of the property of another without his consent" (Book XVI, 
Vol. II, p. 508).° It says :— ks 

“If a person were to sell the property of'another without his 
order the contract is complete, but it remains with the proprietor 
either to confirm or dissolve the sale as he pleases. Shafei is of 
opinion that the contract, in this case, is not complete, because it 
has not issued from a lawful authority, for that is constituted only 
by property or permission, neither of which exist in this case.” 


It then proceeds to give the arguments of the Hanafi doctors in 
support of their view that the unauthorised ‘contract is "complete." 
And then it adds :— | 


“If the proprietor should die, then the consent qf the heirs is of 
no efficacy in the confirmation of the Fazoolee sale, in ejther case, 
that is, whether the price have been stipulated in money or in goods ; 
because the contract rested entirely on the personal assent of the 
deceased.” 

In other words, the so-called sale remains wholly ineffective until 
it receives the “confirmation” of the owner, to whom alone belongs ' 
the power of "confirming" it. If he dies before hê has “confirmed” 
it, the transaction falls to the ground, as the right to adopt the 
asus act does not pass to his heirs. 

In the Fatawai Alamgirit the subject is treated under the 


* Correctly, Bai,’ 
t The “Book on Sale” in the Fatawa Alampiri has been rendered into Eng- 
[ish by Mr. Balllie under the name of the **Mahommedan Law of Sale.” " 
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designation of “dependent sales" (Vol. III, p. 245; Baillie’s “Maho- 
medan Law of Sale,” pp. 218-219) :— 

"When a person sells the property of another, the sale is sus- 
pended, according to us [ñe the Hanafis], for the sanction or 
ra@ification of the proprietor ; and the existence of both the parties 
to the contragt, and of the subject of sale, is a necessary condition 
to the validity of his sanction. .... 

"If the owner should die before sanctioning the sale, sanction by 
his heir would not suffice to give it operation. Sanction by an 
owner himself renders a sale operative." 

The word in the above passage translated as "suspended" is 
derived from the same root as the word that has been translated in 
the heading as “dependent,” and in this connection really means 
"js dependent upon"; also the words “or ratification" have been 
introduced by Mr, Baillie by way of explanation. The word ijazat 
in the original is rightly rendered into "sanction." 

The Majma-ul-Anhar states the rule relating to a sale by a 
fazulı in similar terms; it says in substance that such a sale is 
"established? (takes effect) on the sanction of the malik (owner), 
subject to four conditions, : which it specifies, And then it adds 
significantly that according to Shafei (the founder of the second 
great Sunni school of law) all dealings by an unauthorised person 
are absolutely void (basil) ; Vol. IT, p. 88. 

In their Lordships’ opinion, the Hanafi doctrine relating to a 
sale by an unauthorised person remaining dependent on the sanction 
of the owner refers to a case where such owner 1s suf juris, possessed 
ofthe capacity to give the necessary sanction and to make the 
transaction operative. They do not find any reference in these 
doctrines relatifig to fazu/f sales, so far as they appear in the 
Hedaya ort the Fatawat Alamgiri, to dealings with the property of 
minors by persons who happen to have charge of the infants and 
their property—in other words, the “de facto guardians.” 

e Hanafi doctrine about /assii sales appears clearly-to be 
based on the analogy of an agent who acts in a particular matter 
without authority, but whose act is subsequently adopted or ratified 
by the principal which has the effect of validating it from its incep- 


tion. The idea of agency in relation to an?infant is as foreign,t 
their Lordships conceive, to Mahommedan Law as to every other | 


system, 
In this connection it should be noted, that whilst Chapter XII 
‘deals exclusively with the effect of "dependent sales," in Chapter 


XVI the rules relating to the powers of guardians are discussed at , 
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e considerable length. (Baillie’s “Mahomedan T aw of Sale,” p. 243; 


Fatawai Alamgiri, Vol. III. p 229). The following "rule lays down 
the conditions governing sales by the executor (£e, the appointed 
guardian) of the immovable property of an infant :— 

"And, according to modern decisions, the sale of immovaple 
estate by an executor is lawful only in one of the three cases follow- 
ing: that is, where there is a purchaser willing to give double its 
value, or the sale is necessary to meet the minors emergencies, or 
there are debts of the'deceased, and no other means of paying 
them.” (Baillie’s “Mabomedan Law of Sale,” p. 247; Fatawaf 


Alamgiri, Vol. TIT, p. 233.) 


Having regard to the object in view, this dictum appears to | 
their Lordships to apply to all forms of property which, like, akan 
combine both security and permanency. But it does not exclude 
the discretion of the Judge to sanction any alteration of investment 
in the interests of the infant. 

The following case affords a further illustration of the limitations 
on the powefs of “de Jacto guardians” : 

“A woman after the death of her nai sells"property that 
belonged to him, supposing herself to be his executrix, and her 
husband having left winor children; she after some time declares 
that she was not the executrix, her assertion, however, is not to be 
credited as against the purchaser, but the sale remains in suspense 
till her children arrive at puberty. If they should admit that she 
was the executrix, the sale by her is lawful ; but if they deny the 
fact, the sale is void ; and though the purchaser should have manur- 
ed the purchased land, he has no recourse for reimbursement 
against the woman, What has been said is on the supposition that 
the woman sues for a cancellation of the sale, on the ground that she 
was not the executrix ; but if the winor sue on that ground, his claim 
is to be heard.” (Baillie, p. 249; Alamgiri, Vol. IIT, p. 234.); 

Tbe rest of the passage is immaterial for the purposes of this 
Judgment : L^ $ 

The above case shows that even where the mother believes she 
is vested with authority as: her husband's executrix, and in that belief 
purports to deal with the minor’s property, a purchaser let into pos- 
session by her is liable to be ejected at the instance of the minor. 
Her own subsequent denial of authority does not affect the pur- 
chasers position ; but if the transaction is impugned by the rightful 
owner—viz, the infant—the onus is on the vendee to establish the 
foundation of his title, that is, that his vendor possessed in fact the 
ayehority under which she purported to act. 
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A further rule, which is given in the “ Book on Pledges” (Mort- 
gages) (Kitab-ur- -Ltakn) of the Fatawat Alamgiri, which does not" 
appear to have been translated by Mr. Baillie, is equally explicit. 
After stating the principle applicable to the powers of the father to 
pledge or mortgage his minor child's property, it goes on to say: 
"the mother: if she pledges (mortgages) the propérty of her infant 
child, it is not lawful, unless she be the executrix [of the father] or 
be authorised therefor by the guardian of the minor; or the Judge 
should grant her permission to pledge the infant's property. "Then 
it is lawful; and the riglft to possession and user is established in 
the murtahin (pledgee or mortgagee) without power of sale;" 
(Fatawai Alamgiri, Vol. V, p. 638). 

It seems to their Lordships that the power to sell cannot be wider 
than the power to mortgage. 

For the foregoing considerations their Lordships are of opinion 
that under the Mahommedan law a person who has charge of the 
person or property of a minor without being his legal guardian, and 
who may, therefor&, be conveniently called a "de facto guardian,” has 
no power to convey to another any right or interest in immovable 
property which the transferee can enforce against the infant; nor 
can such transferee, let into possession of the property under such 
unauthorised transfer, resist an action in ejectment on behalf of the 
infant as a trespasser. It follows that, being himself without title, he 
cannot seek to recover property in the possession of another equally 

without pe 

Their Lordships are accordingly of opinion that the decree of 
the High Court, in so far as it awards to the? plaintiffs possession of 
the shares of the defendants 9 and ro, should be discharged, a nd 
subject to this vasiation, it should be affirmed and the appeal be 
dismissed with costs. And their Lordships’will humbly advise His 
Majesty accordingly. 

Their Lordships cannot help deprecating the practice which 
seems to be growing in some of the Indian Courts of referring largely 
to foreign decisions. However useful in the scientific study of com- 
parative jurisprudence, judgments of foreign Courts, to which Indian 
practitioners cannof*be expected to have access, based often on 
considerations and conditions totally differing from those applicable 
to or prevailing in India, are only likely to confuse the administration 
of justice. 

Zruefitt & Francis:—Solicitors for the Appellants, 

T, L. Wilson & Co. :—5Solicitors for the Respondents. 

j. M. S. Appeal dismissed in £art. 
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PRESENT: Viscount Haldane, Lord Dunedin, Los Sumner, Sir 
John Edge and Mr. Ameer Alt, 
SRI RAJAH RAMA RAO 


Y, 4 
SRI RAJAH SURYA RAO, RAJAH OF PITTAPUR. 
6 


[ON APPEAL FROM 1HE HicH CourT oF JUDICATURE 
AT Mapras. | 


Lond 


Hindu Law—Mitatshara— Right to maintenance—Co-parcenary— JImpartiblo 
gemindari —Custom— Right to maintenance out of ampartible semindart found. 
ed on custom. 


The right to maintenance of the Junior members of a Mitakshara joint family, 
so far as founded on or inseparable from the right of co-parcenary, begins where 
co-parcenary begins and ceases where cn-parcenary ceases. Two other categories 
of persons have however, by express texts a right to maintenance viz : ‘ 

I. Those who are debarred from the rights of co-parcenary and from inherit. 
ing by personal disqualifications,, e g. the idiot, the blind from birth, the 
madman, etc. 

2. Certain near relations, viz, the widow, the yaent, and the infant child 
and not the grandson. 

But these categories are exhaustive as regards persons who have a right 
to maintenance under the Mitakshara law. ; 

An impartible Zemindati is the creature of custom, and it is of its essence 
that no co-parcenary exists. Hence in such properties no one can claim 
maintenance on the ground that but for the custom of impartibility he could sue 
for partition. 

Just as the impartibility is the creature of custom, so custom may and does 
affirm a right to maintenance in certain members of the family. When a custom 
or usage, whether in regarfl to a tenure or à contract ora family right, is 
repeatedly brought to the notice of the ours of a country, the Ccurts may 
hold that custom or usage to be introduced into the law without the necessity of 
proof in each individual case. It becomes in. the end truly a matter of process 
and pleading Anal gy may be found in instances in the law merchant or in cer- 
tain customs in copyhold tenure. In the case of sons this custom is so well 
recognised that proof of it in individual cases is unme-ssary, But there is 
no invariable or certain custom that any below the first generation from 
the late raja can claim maintenance as of right y any special custom to that effect 
must be pleaded and proved 

The grandson of the late Rajah of Pittapur, an impartiBle raj, sued the devisee 
of the raj for maintenance oa the ground that by birth he had a right to mainten- 
ance out of the property constituting the raj, which right followed the property . 
into the hands of a third party: \ 

Held, that there was no legal basis for any such claim. 


Appeal from a decree of the Madras High Court, dated March 
19, 1905, reversing a decree of the Subordinate Judge of ie add 
mupdri (December 11, 1911). 


~ 
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The facts of the case are sufficiently stated in their Lordsbips' 
Judgment and in the judgment of the Madras High Court (Sankaran 
Nair and Oldfield, JJ.): See Sri Raja Rama Rao v. Sri Raja 
Syrya Rao (1). The plaintiff's suit was decreed by the Subordi- 
natee Judge, but was dismissed on appeal by the High Court. 
Plaintiff appealed to the Privy Council. 

Upjohn K.C.. and Dunne, K.C., for the Appellant: Any 
devise made by the holder of an impartible raj must be subject to 


the right of maintenance given by the Mitakshara to the Junior - 


members of the holder’s family. 

Thes present holder of the Pittapur raj has taken by devise from 
the late holder and can only take subject to the obligation to main- 
tain the members of the family. 

(Lord Dunedin: Could he devise to a stranger?) 

Apparently he is not confined to the members of the family, but 
here it so happens that he has devised to the next person entitled 
to succeed. 

An impartible “estate is family property only in a limited sense, 
and the holder has in general the right ot alienation: Sartaj 
Kuari v. De.raj Kuari (2). But it is not self-acquired property, 
and the junior me ubers of the holders family have right to be 
maintained out of itj Such right exists notwithstanding the power 
of alienation: the maintenance is a charge on the impartible estate: 
Muttusawamy Jagaveera Yettappa Nuicker v. Venkateswara Yetappa 
(3); Sri Raja Rama Krishna v. Court of Wards (4); Mulltkarjuna 
Prasada Nayadu v. Durga Prasada Nayadu (5); Kaltyanna v. 
Rengappa (6); Periasami v. Periasami (4); Tikait Durga Prasad 
Singh v. Ttkaitni Durga Koonwari (8); Naragunty Lutelmeedavamah 
v. Vengama Naiddo (9); Baboo Beer Pertab' Sahoo v. Maharajak 
Rajendar Pestab Sahoo (10). 

In none of these decisions has it been doubted that maintenance 
is chargeable on an impartible estate. 

The next question is whether the right to maintenance can be 

(1) (1ot«) I. L, R 39 Mad 306. 
(a) (1888) L. R. 15 D A. 51, I. L, R. ro All 272. 
.. (3) (1863) 12 M. I. A. 203. 
(4) (1899) L. R 26 I, A. 83 1I L, R 32 Mad. 383. 
(5) (1900) L R. 27 I. A 157; 0. L, R. 24 Mad. 147. 
(6) (1:05) L. R. 32 I. A. 26111 L. R. 28 Mad §08;2C. L, J 231. 
(7) (1878) L. R. 5 L A, 6r (70), I. L. R 1 Mad 312. 
(8) (1878) L. R. 5 I. A. 149; I. L. R. 4 Calc. r9o. 
(9) (1861) 9 M. I. A. 66 (85, 86). 
(10) (1867) 13 M, T. A. 7, > " 
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P.C. © defeated by the holder of the impartible estate by alienation. It is 
1918. submitted not. 'The Transfer of Property Act, section 39 assumes 
Rajah Rama Rao tbat the right may be enforced against a voluntary transferee or a 
transferee with notice. The Hindu Wills Act, section 3 provides 
that a Hindu testator cannot by his will defeat the right to mafnten- 
ance. . 
To the same effectis the Probate and Administration Act, sec- 
. tion 149 (c). 
` The High Court seems to have concluded that the right to 
maintenance is dependent on there being co-parcenary. That this 
is not so is apparent from the case of the widow. In Bombay it 
has even been ruled that if a co-parcener could sue for partition he 
could not sue for maintenance; Note to “imma? Sing v. Ganpat 
Sing (1). 
The right to maintenance is upheld even in the case of forfei- 
' ture: Golab Koonwur v. Collector of Benares (2), cited in Mayre’s 
Hindu Law, para 458 (8th Ed. p. 634.) i 

The right is attached to the property, and is not affected by the 
decision in Sartaj Kuari v. Deoraj Kuari (3). 

In the case of the widow, it has b:en held that her right to 
maintenance which when against her husband's father was only a 
moral rigbt, became a legal right against his property in the hands 
of his son: Janki v. Nand Ram (4). 

Here the defendant is a gratuitous taker, and whether or not he 
is the aurasa son, the last holder has given him the zemindari on 
the footing of his being the aurasa son; he is bound to maintain the 
plaintiff out of the income of the zemindari so obtained. 

De Gruyther, K.C., and Kenworthy Brown for Respondent : 
There is no text of the Mitakshara which supports | the present claim. 
Impartible property is not the property of the joint family to which 
the holder belongs: it is not the subject of co-parcenary. The 

2 effect of property being partible is discussed in Mayne's Hindu Law, 
para. 275: the principal incidents are that— 
1. In co-parcenary property no member can alienate. 
2 The manager can alienate for necessity enly. 
3. Every person who has acquired an interest by birth can 
claim partition. 
4. On the death of a co-parcener his interest passes by survivor- 
ship and not by inheritance, and 
(1) (1875) t2 Bom. H. C. R. 94 (96). — (2) (1847) 4 M. I. A, 246. 
(3) (1888) L. R. 15 I, A. 51 5 I. La R, to All. 37a... 
A (1888) E, L, R, rx All. 194 F, B. 
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5. Every*member of the co-parcenary has a right to be main- 
tained from it. , 

The right to maintenance arises by reason of co-ownership: 
Maynes Hindu Law, para 450. The right of the widow to mainten- 
arte is provided for by special texts which do not apply to a male 
member. Abpara. 450 Mayne refers to sundry special texts which 
give rights to maintenance to various persons. The case of 
Muttusawamy Jagaveera Yettappa v. Venkataswara Yelappa — (1) 
turned on one of these texts, relating to the illegitimate son: Mitak- 
shara 1, I2, 3. 


The son has no right to be maintained from his father's self-ac- ` 


quired property : Mayne para, 454. 


In the case of an impartible estate the son is entitled to mainten- - 


ance as against his father by custom ; this custom does not extend 
to grandsons. The cases relied on are cases of son against father 
Or brother against brother, but there is no case extending the right 
to a grandson os nephew. 


The existence of such rights depends upon custom: Ækradesh- 
. war Singh v. Janeshwart Bahuasin (2). 


In the case of Pachete raj it was held that the right to mainten- 
ance only extended to the sons and daughters of the Raja: JVilmony 
Singh Deo v. Hingoo Lal Singh Deo (3). 


The cases prior to Sartaj Kuari v. Deoraj Kuari (4), all proceed- 
ed on the basis that the impartible raj was joint family property, and 
that therefore the right to maintenance aftached to it as a matter of 
course, but it is not now however clearly settled that in an imparti- 
ble estate there is no interest acquired by .birth and no co-par- 
cenary: Sarta) Kuari v. Deoraj Kuari (4); Sree Raja Rao Venkata 
Mahipati Rama Krishna Rao Bahadur v. Court of Wards (5). 


There is no survivorship in impartible estate, for the reason that 
there is no right to claim partition : the two are correlative: CAeli&ani 
Venkayamma v. Chelikani Ven&ataramanayyamma (6). 


Plaintiff here does not come as a relative, but claims that he is 
entitled to a porti8n of the income because defendant is a gratuitous 
taker. Plaintiff has no claim against the devisor, much less against 


(1) (1868) ra M, I, A. 203. 

(2) (1914) L. R. 41 L A. 275 (279) ; I. L, R 42 Calc. 582; 21 C. LJ. 9. 
(3) (1879) I. L, R, 5 Calc. 256. 

(4) (1888) L. R. 15 L A. 51, I. L. R. 10 AH, 272. 

($) (1899) L. R. 26 I. A. 83; I. L. R. 22 Mad. 383. , 
(6) (1902) L, R. 29 I, A. 156 (164, 165); L Le R. 25 Mad, 678. id 
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defendant. Even if his father was not a co-parcener, he has not 
lost any right to partition, and is not entitled to any maintenance as 
a consequence of any such loss. There is no authority in Hindu 
law in support of his claim. 

There is no general custom in an impartible raj that any below 
the first generation from the last raja are entitled to maintenance: 
Nilmony Singh Deo v. Hingoo Lal Singh Deo (1). 

Upjohn K. C. in reply: Plaintiffs right to maintenarice accrued 
on his birth. The right to maintenance is irrespective of the right to 
partition. When the family property is impartible an adult son is 
entitled to maintenance ; since that is the only mode in which he 
can obtain any benefit from the ancestral estate: Mayne's Hindu 
Law, Para 454 (8th Edn. p. 626) i 

“Son and issue” include three direct descendants in the male 
line: idem section 108 (p. 133) and 540 (p. 754): so that what is 
said of the son extends to the grandson also. 

The judgment of their Lordships was delivered by | 

Lord Dunedin :—The plaintiff is the son of an adopted son of 
the late Rajah of Pittapur, and he sues the defendant, the present 
Rajah of Pit apur, for maintenance. At the time that the suit was: 
raised the father of the plaintiff was alive, but pending the suit he 
died. The Raj of Pittapur is an impartible z mindari, and was 
devised by will to the defendant, who was described in the will as 
the aura'a son of the late Rajah born of one of his wives, three 
years ‘after the adoption of the plaintiff's father. The plaintiff's 
father contested the right gf the defendant to the raj, and alleged 
that he was not the legitimate son of the late Rajah. In that suit 
the Subordinate Judge decided that the defendant was not legitimate 
and that the raj was inalienable. The judgment was reversed and 
the case decided in favour of the def. ndant by the Court of Appeal 
and by this Board, who, without deciding as to the legitimacy of 
the defendant, held that in accordance with what had been laid 
{down by this Board in the case of Rant Sartaj Kuari v. Rani 
| Deoraj Kuari (2), the zemindari of Pittapur, being impartible, there 
was no right in the plaintiff to quarrel with the aljenation made by 


' Athe will of the late Rajah, 


The defendant in the present'case resists the claim on the 
ground that no legal basis for the claim is alleged. The plaintiff 
did not attempt to prove that there was any custom affecting this 
particular zemindari which enjoined the making of grants of main- 


. tenance to any persons, nor did he put his case on any claim rest- 


(19 (1879) I. L. R. § Calc. 256 
(3) (1888) L, R. 15 I. A. 51 ; L L, Re to All, ops. 
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ing on relationship, a relationship which, following his father’s allega? 
tion, he did not allow existed, but he rested his case on what he 
alleged was the general law, viz, that by birth he had a right to 
maintenance out of the property constituting the raj, which right 
followed the property into the hands of a third party. The learned 
Judge of the Subordinate Court gave judgment in favour of the 
plaintiff for maintenance and arrears. This judgment was reversed 
_ by the Court of appeal, who dismissed -the case. The ground on 
which the learned Subordinate Judge proceeded was shortly this: 
He considered that the zemindari was joint family property, only 
with the peculiar quality that it was impartible. Being joint family 
property, the right which accrues to every junior member (and a 
grandson is such a junior member) in the case of the ordinary joint 
family under the Mitakshara law exists also in this case. The learn- 
ed Judges of the Court of appel held that after the decisions in 
Rani Sartaj Kuari v Rani Deoraj Kuari (1) and Sri Rajak Rao 
Venkata Mahipag Rama Krishna Rao Bahadur v. Court of Wards 
and Another (2), it was impossible to base the plaintiffs right to 
maintenance on any right of co-parcenary accruing by birth, and 
that the case as put was based on no other ground. 

It. is beyond doubt that the decisions in the Madras Courts prior 
to thet case of Rant Sartaj Kuari v. Rani Deoraj Kuari (1), embo- 
died the theory that there was joint property in an impartible zemin- 
dari, which only fell short of co-parcenary because, by custom, parti - 
tion was inadmissible. It is needless to cite or examine the autho- 
rities, as their Lordships do not apprehend,that there is any doubt 
‘as to this statement being correct. It will be sufficient to quote a 
fragment of the decision of the Court of Appeal in that case itself :— 

“Tt must be tonceded that the complete rights of ordinary co- 
parcenaryship in the other members of the fainily to the extent of joint 
enjoyment and the capacity to demand paitition arc merged in—or 
perhaps, to use a more correct term, subordinated to—the title of the 
individual member to the incumbency of the estate, but the contin- 
gency of survivorship remains along with the right to maintenance 1n 
a sufficiently substantial form to prescrve for them a kind of dor- 
mant co-ownershio.” 

But the decision of the Board which binds their Lordships made 
that view no longer tenable. It settled that in an impartible zemin- 
dari there is no co-parcenary, and consequently no person existed 
! who as co-parcener could object to alienation of the whole subject 
by the de facto and de jure holder. That judgment was followed 


(1) (1888) L. R. 15 L A. 51. (2) (1899) L, R, 26 Y, A, 83% 
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and applied to this very raj in the Pittapur case (rt). The import 


of these decisions was, in their Lordships’ view, correctly stated by 
Sir L, Jenkins in the case of Bachoo v. Mankorebai (2): “It has 
now been definitely decided that in impartible properties there is 
no coparcenary.” : 
It was admitted on both sides of the Bar that in an ordinary crt 
family ruled by the Mitakshara law the junior members, down to 
three generations from the head of the family, have a co-parcenary 
interest accruing by birth in the ancestral property; that this co- 
parcerary interest carries with it the inchoate fight to raise an action 
of partition and that until partition is de facto accomplished these 
same persons have a right to maintenance. It seems clear that this 
rght is an inherent quality of the right of co-parcenary—that is, of 
common property. The individual enjoyment of the common pro- 
perty being ousted by the management of the head of the family, 
they have a right till they exercise their right to divide, to be main- 


tained out of the property which is common to them, who are ex- . 


cluded from the management, and to the head of the family who is 
invested with the management. As it is expressed by the late Mr. 
Mayne in his work :—'* Those who would be entitled to share in the 
bulk of the property are entitled to have all their necessary expenses 
paid out of its income.” It follows that the right to maintenance, 
so far as founded on or inseparable from the right of co-parcenary, 
begins where co-parcenary begins and ceases where co-parcenary 
ceases, 

There are, however, certain persons who, as is explained by 
express texts of the Mitakshara, while not entitled to succeed as co- 
owners, are given rights of maintenance. Thereis the category of 
persons who by reason of personal disqualificatior* are not allowed 
to inherit. Such are the idiot, the blind from birth, the madman, 
&c. Such persons are debarred from the rights of co-parcenary, but 
are given maintenance in lieu. That this is owing not to a denial 
of their birth status, but to a personal disqualification preventing 
enjoyment, is clear by the fact that the children of such persons, 
being within the allowed degrees and not themselves stigmatised 
with the personal defect, get by their birth thé full status of co- 
parcenary. 

There must also be added another class, equally the subject of, 
special texts. The right of this class to maintenance lies in perso- 
nal relationship, but is limited to the widow, the parent, and the 

(1) (1899) L. R. 26 I. A. 83. 
(2) (1904) I. L, R, 29 Bom. 51 (58). 
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infant child. It does not include the grandson. It is obvious that 
so far as certain individuals are concerned this category overlap? 
the first But it is an obligation which is independent of the fact 
of there being ancestral or joint family property. It is an obliga- 
.tion attaching to the individual. These categories exhaust the 
clfisses of persons who have such a right to maintenance under the 
Mitakshara lew. | 
Their Lordships will now revert to the position of an 
impartible zemindari as it has been fixed -by the decisions 
before referred to. Am impatible zemindari is the creature of custom, 
and it is of its essence that no co-parcenary exists. This being so, 
the basis of the claim is gone, inasmuch as it is founded on the con- 
‘sideration that the plaintiff is a person who, if the zemindari were 
not impartible, would be entitled as of right to maintenance. There 
is no claim based on personal relationship, 


. This proposition, it must be noted, does not negative the doctrine 
that there are members of the family entitled to maintenance in the 
case of an impaftible zemindari. Just as the impartibility is the 
creature -of custom, so custom may and does affirm a right to main- 
tenance in certain menbers of the family. No attempt has been, as 
already stated, made by the plaintiff to prove any special custom in 
this zemindari. That by itself in the case of some claims would not 
be fatal When a custom or usage, whether in regard to a 
tenure or a contract or a family right, is repeatedly brought to the 
notice of the Courts of a country, the Courts may hold that custom 
or usage to be introduced into the law without the necessity of proof 
in each individual case. It becomes iff the end truly a matter of 
process and pleading. Analogy may be found in instances in the 
law merchant ar in certain customs in copyhold tenure. In the 
matter in -hand their Lordships do not doubt that the right of sons 
to maintenance in an impartiable zemindari has been so often recog- 
nised that it would not be necessary to prove the custom in each 
case. It is this which will explain the reference to rights of main- 
tenance in cases decided subsequent to the decision in the case of 
Rani Sartaj Kuari v. Rant Deoraj Kuari (1). For example, in the 
case of Raja Varlagadda Mallikarjuna Prasada Nayudu v. Raja 
Yarlagadda Durga Prasada Nayudu (2) the judgment says:— 

'" As to the zemindari estate, the Board held that it was im- 


partible, and the consequence is that the plaintiffs as the younger 


brothers of the zemindar retain such right and interest in respect of 


(Tò (1888) T., R. rg I. A, gr. (2) (1900) L. R, 27 I, A. 157, 
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Rajah Surya Ra» (x) :— 
Lord ‘Dunedin. “ We can find no invariable or certain custom that any below the 


Å 
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a first generation from the last raja can claim maintenance as of right." 
: Apart from custom, what is left? The matter is tersely put by 
Sankaran Nair, J., in the Court of Appeal :— 

“The plaintiff does not advance any claim based on relationship. 
He refuses to admit any relationship . . . . ° As there was no com- 
munity of interest the property is not burdened with Es claim in the 
hands of a donee.” 

Their Lordships will humbly advise His jesty to dismiss the 
appeal with costs. ; 


/* John Josselyn ;— Solicitor for the Ap nt, | 


Douglas Grant :—Solicitor for the Respdndent. , 
Bow * fÉppeal dismissed, 
i (1) (1879) 1. L. R. 5 Calc. 256 ENS 
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HARDIT SINGH AND OTHERS 
vU. 
GURMUKH SINGH AND OTHERS. 


[ON APPEAL FROM THE CHIEF COURT oF THE PUNJAB. | 


Joint Hinds family property —Exclusive possession—-Adverse possession of some 
members against others. 

The phrase ** exclusive possession," when used in connection with joint pro- 
perty, has an equivoca! meaning, but, when used in connection with property 
separately held, it has not. Ifby exclusive possession of joint Hindu family 
estate is meant that one member of the joint family alone occupies it, that by 
itself affords no evidence of exclusion of other Interested members of the family, 
Uninterrupted sole possession of such property, without more, must be referred to 
the lawful title possessed by the joint holder to the use of the joint estate, snd 
cannot be regarded as an assertion of a right to hold it as separate, so as to 
assert an adverse claim against other interested members. l 


Maharajah Sir Luchmeswar Singh Bahadoor v. Sheik Manowar 
Hossein (1), and Corea v. Appuhamy (a) applied. 


Ex parte appeal from a judgment and decree of the Chief Court 
of the Punjab (December 20, 1913) reversing a judgment and decree 
of the Court of the Subordinate Judge of Ferozepore (September 
18, 1909). 

The parties were members of a joint Hindu family. The plain- 
tiffs-appellants sued for possession of certain lands alleging that the 
lands belonged* to the joint family and the defendants-respon- 
dents had denied their title thereto and alleged that they were their 
separate property. The defendants denied that the lands had ever 
been joint family property, and pleaded that if they had been origi- 
nally joint property, the appellants had lost their rights to them by 
abandonment, acquiescence and adverse possession. The Subordinate 
Judge found in faypur of the plaintiffs and decreed the suit, but on 
appeal the Chief Court reversed that decision so far as it related to 
the question of adverse possession, and dismissed the suit. 

Sir W. Garth for the Appellants, supported the appeal citing 
Robert Watson & Co, v. Ram Chand Dutt (3) ; Maharajah Sir 


(1) (1891) L. R. 19 I. A. 48; I. Li R, 19 Calc. 253. 
(a) (1912) A. C. 230 (236). 
(1890) L. R. 17 L A. 110 ; L L, R 18 Cale, fo, ^ 
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£t 


v. 
Gurmukh. 


January, 39. 
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Luckmeswar Singh Bahadoor v. Sheik Manowar Hossen (1), and 


. Jogendra Nath Rai v. Baladeo Das (a). 


The respondents did not appear. 
The judgment ofthen Lordships was delivered by 


Lord Buckmaster :—The question in this appeal is whcther 
the appellants have an interest jointly with the respondents in a 
village known as Bhagsar. 

In the proceedings, out of which the appeal has arisen, the ap- 
pellants were the plaintiffs and the respondents were the defendants, 
and in that suit the two material issues were, first, whether the pro- 
perty in question was part of a joint family estate, and, secondly, if 
it were, whether the plaintiffs, who were members of the family, had 
lost their right by abandonment, acquiescence, or adverse possession. 
The finding of the two Courts that the property was originally joint 
is not challenged, and the only question 1s that raised by the second 
issue, Upon this the Subordinate Judge of Ferozepore found in 
favour of the appellants, and his judgment was revewsed by the Chief 
Court of the Punjab. In considering the soundness of this latter 
judgment it is important to bear in mind certain facts with regard 
to the possession of joint property, which distinguish it from pro- 
perty separately held. In the former case the phrase “ exclusive 
possession" has an equivocal meaning; in the latter it bas not. If - 
by exclusive possession of joint estate is meant that one member of 
the joint family alose occupies it, thal by itself affords no evidence 
af exclusion of other interested membeis of the family. Uninter- 
rupted sole possession of such property, without more, must be 
referred to the lawful title possessed by the joint holder to use the 
joint estate, and cannot be regarded as an assertion of a right to hold 


it as separate, so as to assert an adverse claim against other in- 


terested members : Maharajah Sir Lu:hmeswar Singh Bahadoor v. 
Sheik Manowar Hossein ond others (0); and Corea v. Appuhamy (3). 
lf possession may beeitherlawful or unlawful, in the absence of evi- 
dence, it must s assumed to be the former. The fact, therefore, that 
this village of Bhagsar has been occupied for many years by the defen- 
dants and their predecessors is insufficient to prowe exclusion of the 
plaintiffs without further evidence. This evidence the respondents 
sought to find in certain proceedings that took ‘place in 1890, and 
as the Chief Court has recorded their opinion that the respondents’ 
view of these matters is correct, and this Board has not had the 
(1) (1291) L. R, 19 I. A. 48, I L. R. t9 Calc 253. 


(a) (1907) I. L. R. 35 Calc. 961 (968) ; 6 C. L. T. 
(9) (1912) A. C. 230 (236), í J. 735 i 
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advantage of hearing counsel for the respondents, it becomes neces 
sary to submit this evidence to close scrutiny. 

The facts seem to be these: A disposition of part of the property 
appears to bave been made by Wasawa Singh and Hazara Singh, 
the fathers of the defendants, in favour of two people named Phala 
and Mala, who were respectively the brothers-in-law of Wasawa and 


Ilazara. Mala appears to have taken proceedings in 189o in asser- : 


lion of his right for partition of this land. ‘The records of the pro- 
ceedings appear to have been lost, apart from an order, dated the 
zoth February, 1891, and it is only from the material thus 
furnished that it is possible to ascertain what the proceedings were. 
This order states that on the roth November, 1890, an order of 
partition was proposed and partition had been all but prepared, 
when the plaintiff Mala objected on the ground that it was prejudi- 
cial to him, and on an enquiry being directed he asserted that he 
was entitled to ene-third of certain &Aa/as, Nos. 39 to 4t, the pro- 
perty of the sons of Wasawa and Hazara, referred to in the order as 
Basawa and Hazara. This the sons of Wasawa and Hazara dis- 
puted, and asserted that Mala should get a share in proportion to 
rupees 5:14:3 being hisshare, shown in the jamabandi papers. What 
this share was meant to be it is impossible to know. It may be that it 
represents theshare to which Mala might be entitled upon the footing 
that the property was jointly held with the appellants! predecessors, 
and that thesons of Wasawa and Hazara were asserting that the estate 
was jointly held by them with others in order to defeat Mala’s claim. 
Both Mala and the occupancy tenants disputed the entries in the 
revenue papers, and those entries clearly showed that the estate was 
then held jointly by Wasawa and Hazara and the predecessors of 
the plaintiffs. Whe Court consequently directed that it was ex- 
pedient to postpone the partition until. the objectors had obtained 
relief against the entries in the revenue papers in a civil Court. 
Now these entries were adverse to the objectors, because they showed 
that the estate was jointly held with the plaintiff's predecessors, and 
unless their claim was removed Mala's share would be to that extent 
reduced. "Three months' time was allowed in order to have these 
entries rectified, and that was in substance the whole effect of the 
order. No suit was brought in pursuance of this permission, and 
the entries were continued on the same footing in the revenue papers, 
down to and including those for 1905 and 1906, and clearly showed 
the interest of the plaintiffs in the joint estate. 

. These facts led the Chief Court to the conclusion that the 
defendants set up in 1890 adverse possession, and that that pgsses- 

* 


Lord Buckmaster. 
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sion had continued for, more. than twelve years before the insti- 
tution of these procedings. If their Lordships were so able to inter- 
pret the proceedings referred to, they would not be prepared to 


differ from the judgment of the Chief Court, but in truth they can . 


only find that at that time the revenue rècords were the subject of 
challenge, though apparently not by the present respondents, and 
that the parties interested 1n their alteration took no steps whatever 
to secure rectification, with the result that the appellants have re- 
mained, as shown by -these records, enne to their joint share in 
the property. a 5 

The absence of all the preliminary proceedings leading up to the 
order, to which reference has, been made, has caused much of the 
difficulty in this case. If these could be examined much that is now 
obscure might*be made plain, but it is only possible to reconstruct 
them from the order now in existence. 


k=. Their Lordships are unable to think that the information thus 


obtained is sufficient to justify them in holding that an estate, which 
must be accepted as having originally been joint, which 1s recorded 
as joint throughout the whole of the revenue records, is an estate 
from which the defendants were adversely excluded- as the Chief 
Court think. Apart from the effect of these.proceedings, the Chief 


Court, inyagreement with the Court below, do not appear to regard : 


c 


the evidence of actual user as sufficient to establish the contention | 


of abandonment or exclusion, and this conclusion is in agreement 
with their Lordships' view. 

For this reason they wil humbly advise His Majesty that the 
appeal be allowed with costs and the judgment of the Subordinate 
Judge restored. 

Their Lordships’ attention has been directed to4he fact that the 
appellants only claimed a two-thirds share of the estate, but for 
some unexplained reason three-fourths has been awarded to them 
by the decree of the Subordinate Judge. THis must be due to some 
error in drawing up the order, for it is inconsistent both with the 
claim and the evidence. In these circumstances the decree/of the 
Subordinate Judge must be altered by substituting therein the words 
“two-thirds share” in the place of the words “three-fourths share,” 
and so altered the decree should be restored.- 

- T. L. Wilson & Co.:—8Solicitors for the Appellant. 

Respondents did not appear. 


J. M. P. Appeal allowed. 
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DAKAS, KHAN AND OTHERS 
$ e AN mE 
GHULAM KASIM KHAN AND OTHERS. ipod 


[ON APPEAL FROM T8E JUDICIAL COMMISSIONER, NORTH-WEST I917 
FRONTIER PROVINCE, INDIA.] 


Wajib-ul-ars —Entry as to title—Presumption , 


Though an entry as to title in & wajib-ul-arz or saang d KENE does not l 
create a title,.it gives rise to Presump/ron in its support, “which prevails until its 
Correctness is successfully impugned. 

Ex parte appeal from a decree cf the Judicial Commissioner, 
North-West Frontier Province (January I3, 1913) varying à decree 
of the District Judge of Dera Ismail Khan (May 10, 1912). 

The facts of.the case appear from the judgment of their 
Lordships. 


De Gruyther, K.C., and E. B. Raikes, for the Appellants. 
The Respondents did not appear. - 


C. A, V. 


The judgment of their Lordships was delivered by 


S February, 7. 
Sir Lawrence Jenkins —In the district of Dera Ismail Khan Bp 4 


there are two villages, Mauzah Darakki and Mauzah Sher Ali. Of 
the first the plaintiffs are the proprietors, of the second the defend- 
ants. E E 

The dispute is between the proprietors of these two' villages as ' 
to the ownership*of village common lands measuring .upwards of 
7,989 acres. The plaintiffs contend that these lands belong to 
thein jointly with the defendants in proprietary right by virtue of 
ownership of the two villages; the defendants maintain that they 
are the exclusive proprietors. There was a subsidiary question as 
to the omission of certain provisions from the Wajib-ul-arz relating 
to these common lands, but on this there is no longer any contest. 

On the roth May, 1912, the District Judge of Dera Ismail Khan 
decided on both points in the plaintiffs-favour. On the 13th Janu- 
ary, 1913, this decree was varied by the Judicial Commissioner 
North-West Frontier Province, who dismissed the plaintiffs’ claim of | 
joint ownership. In other respects the decree was confirmed. It 
is from this variation in the appellate decree that the present appeal 
has been PS by the plaintiffs. . T y 


NG e. 
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ids, e The history of the land in suit is summed up in the following 
1918. passage taken from the judgment of the Judicial Commissioner :— 

Dakas Khan “This land originally formed part of the hinterland of the Kundi 
Ghulam Kasim, village of Darakki. During the period that Nawab Sarwar Khan, 
— of Dera, held a vague authority in the district under the Sikhs, ene, 


"o Mian Khan, a Kundi, obtained a Sanad authorising hjm to found a 
—À new village on the Darakki waste. He collected a group of colo- 
nists, consisting chiefly of Murats, and the village of Sher Ali was 
established. At the regular settlement (1874-78) the separate entity 
of Sher Ali was recognised by the authorities, and the persons 
actually holding land in the village were shown as owners in un 

Record-of- Rights." 

Mian Khan was not an unwarranted intruder, entering on his 
new possession with a strong hand and with no sanction. He acted 
under the authority of the Nawab. And in this connection it is 
interesting and relevant to observe what Sir Henry Maine has to 
say of such matters :— » 2 

“The Native Indian Government," he writes, “sometimes claim-. 
ed (though in a vague and occasional way). some exceptional author- 
ity over the waste ; and acting on this precedent the British Govern- 

r ment at the various settlements of «dand revenue has not seldom 
interfered to reduce excessive waste, and to reapportion uncultivated 
lands among the various communities of a district" (“Village 
Communities," p. 122.) 

This is aptly illustrated at p. 38 of vol. II of “Tupper’s Punjab 
Customary Law," where it is said :— 

“Nawab Muhammad Khan, Sddaozai, Governor of the province 
of Dera, gave a great impulse to Beloch immigration. Without 
much regard to the claims of the old Aad proprietors, he allotted 
waste lands to anyone who would found a village.” | 

It is principally by reference to the settlement of 1874-78 that 
the dispute between the litigants has to be determined. 

There are ceitain matters that are beyond controversy. "Thus it 
is clear (a) that though what is now Mauzah Sher Ali was at one 
time a part of Mauzah Darakki, it was at the date of the settlement, 
and still is, a separate and distinct village, and (4) that the lands in 
suit are within the boundaries of Mauzah Sher Ali. 

At the same time itis apparent from the Revenue proceedings 
which led up to the Wajib ul-arz of 1878 that in adjusting the rights 
in these lands regard was had to the origin and histoty of mauzah 
Sher Ali, and it was a part of the scheme of adjustment that the 


claims of the parent mauzah should be recognised. The settlement 
» c 
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‘officer responsible for the Robkar of the sth February, 1876, record- * 


ed the opinion that it was fair and proper that the waste land should 
be entered as the joint property of the village Sher Ali and mauzah 
Darakki. But from the earlier part of this document it would seem 
thate what was in the settlement officer’s contemplation was that the 
zamindars of Darakki should have equal rights with the cultivators 
of the Murat tribe to break up the waste lands of mauzal Sher Ali. 

The next document that calls for notice is the Shajra Nasb, or 
genealogical tree. The whole of itis not on the record but only 
section 1, which is, in effect, a narrative of the origin and develop- 
ment of mauzah Sher Ali. It is there stated that: “The proprietors 
of Sher Ali and Darakki villages were held as malikan gabiz 
(proprietors in possession) of 7,989 ghumaoan 6 kanals 14 marlas of 
Shamilat land.” It has been urged that this supports the appellants 
case,'and much has been made of the expression malikan gadis. 
But here their Lordships are confronted by an initial difficulty. In 
the official translation of this document, Exhibit No. 25, there is no 
sort of indication that this statement as to proprietorship was 
derived from or based on the terms of the Wajib-ul-aiz ; but in his 
judgment the District Judge renders this part of the document in 
these words :— ~ 

‘* According to paragraph 14 of the Wajib-ul-arz 7,789 ghomaos 
6 kanals 14 marlas of land was held to be the shamilat property of 
the proprietors of mauzas Darakki arid Sher Ali.” 

Which of these renderings is the more correct their Lordships 
have no means of judging, and their difficulies in this respect are 
enhanced as the appeal has been heard ex parte. Yet there is a 
vital and obvious difference between their effect for the purpose in 
hand. In the orf there is what purports to be an independent state- 
ment of therival rights; in the other there is a statement which is 
merely the interpretation placed on paragraph t4 of the Wajib-ul- 
arz. Nor do the difficulties end there, The expression walikan 
gabiz is a term of art used for the purpose of scttlement proceedings, 
and before its value as an indication of any group of rights or their 
quality can be justly appreciated its precise signification in this con- 
text should be known. And here again their Lordships have been 


left without such assistance as would justify a decisive pronounce- 


ment on the point, That the expression may bear a meaning that 
would not advance the plaintiffs’ case may be reasonably inferred 
as a possibility from a passage to be found at p. 150 of Boulnois and 
Rattigan’s “Customary Law.” But, when allis said and done, the 
staterrents of these documents were not immutable, and the detgr- 
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e mination of this case must depend on the’ interpretation to be placed 


on the Waijib-ul-arz or Record-of-Rights in which the final result 
of the settlement proceedings was recorded. 

A record-of-rights has been described by Sir Henry Maine as a 
detailed statement of all rights in land drawn up periodically b» the 
functionaries employed in settling the claims of the Government to 
its shares of the rental (“ Village Communities," p. 72). He adds 
that— i z : 

i “The most important object of the settlement operations—not 


second even to the adjustment of Governnfent revenue—is to cons- 
truct a record-of-rights, which is a detailed register of all rights over 
the soil in the form in which they are believed to have existed on 
the eve of the conquest or annexation.” 

The authority of such a document is universally recognised, and 
in Musammat Lali v. Murli Dhar (1) it was said :— 

“The term Wajib-ul-arz in the North-Western Provinces is appli- 
ed to what is considered to be the most important document con- 
tained in the official records relating to the village'administration." 

Though it does not create a title, it gives rise to a presumption 
in its suppert, which prevails until its correctness is successfully 
impugned. Š 

Had the opimon expressed in the Robkar been reproduced in 
the Wajib-ul-arz, and had the villagers of Darakki been entered there 
as owners jointly with the “ proprietors of Murat tribe,” it might well 
have been contended that the plaintiffs! title was impregnable. But 
this was not done, and an examination of the Wajib-ul-arz shows 
that it was a far more cémplete and exhaustive adjustment of rights 
than the outline sketched in the proposals of the Robkar. 

It will be found that the proposed rights of cultivation and graz- 
ing are carefully safeguarded. And though the method employed 
may not have followed literally that contemplated by.the author of 
the Robkar, it calls for no great ingenuity to guess how, on balancing 
cxpediencies and reckoning up the advantages, it may have been felt, 
when the final word came to be said, that the conflict of claims could 
be best reconciled and most conveniently arranged by bestowing the 
inferior rights of enjoyment on both villages alike, but securing the 
superior right of proprietorship, with its obligations to the Govern- 
ment, exclusively to the village in which the lands were situated, 
and of which they formed a part for the purposes of revenue ad- 
ministration. i 

The only sections of the Wajib-ul-arz disclosed in the Record are 

AU (1906) L. R. 33 L A. 101; L L. R, 28 All, 488; 3 C, L. J. 594. i 
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the 14th and .the 17th, and on their true construction they do not e 


(in their Lordships’ opinion) support the contention that their legal 
effect was that for which the appellants contend. Section r4 draws 
a sharp distinction between the superior right of proprietorship of 
the village common lands and the interior right of bringing them 
under cultivation and of grazing cattle. The superior right is re- 
corded as belonging to the proprietors of the Murat tribe, or, in 
other words, the proprietary body of mauzah Sher Ali, and the in- 
ferior right as vested in the Khewatdars of both mauzahs. Sec- 
tion 17, after dealing wilh the cultivation of the village common land 
and the revenue to be paid, provides that the income is to goto the 
revenue of mauzah Sher Ali, and notto Darakki. The learned 
Judicial Commissioner, in holding that the defendants’ title had the 
sanction of the Revenue Records, attributed great importance to 
this provision as to the revenue, and their Lordships do not think 
he exaggerated its significance when he described it as marking the 
true proprietorship of the waste lands. Indeed, counsel was unable 
to point to any other circumstance in the case as a mark of proprie- 
torship which was not equally, aad even preferably, referable to the 
inferior right of cultivation and grazing bestowed on the villagers of 
the two mauzahs. 


This view as to the meaning and effect of the Wajib-ul-arz has 
not been held by the Judicial Commissioner alone. In the 
report of Mr. S. Mulaim Din, Tahsildar Tank, dated the 
3rd July, 1894, itis said that the names oi the Darakki people 
are not shown in the column of proprietorghip in the settlement 
and the Jamabandi files, but it is shown as village shamilat of 
the proprietors of Sher Al. And this opinion is repeated in the 
Commissioner» order of the 2oth May, 1895. These views are 
of value, as revenue officers would be intimately conversant with 
topics of this kind. 

Nor do the difficulties in the appellants’ way rest there, for the 
subsequent treatment of the lands lends no small support to the 
‘view expressed as to the legal effect of the Wajib-ul-arz. 


To begin with, the revenue of the lands has actually beet 
received and dealt with according to the provisions of section 17. 
Then, again, from 1878 onwards the lands have been consistently 
shown in the official records as the Samilat Deh of Mouzah Sher 
Ali, The appellants seek to escape from the obvious inference this 
invites by the suggestion that this entry merely indicated the situa- 
tion ot the land within the bounds of mauzah Sher Ali, and was jn 
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no sense a token that the proprietorship belonged to that village. 
This attempted explanation leaves their Lordships unconvinced. 

And it is not as though there was this entry in the records and 
nothing more. The Darakki claim to proprietorship has been 
repeatedly and consistently challenged. As far back as 1663, the 
learned Judicial.Commissioner declares, the plaintiffs’ rights were 
definitely traversed. ‘Then, from Mr. Bruce's order of the aoth May, 
1895, it is apparent that the villagers of Sher Ali at that time assert- 
ed that the Darakki village had no proprietary rights in the land and 
denied the Darakkt title. Again in 1900 this denial was repeated. 
And yet it was not until the institution of this suit on the 23rd of 
March, 1909, that the plaintiffs attempted to vindicate their claim in 
a Court of law, though long before this the urgent necessity of such 
action had been pressed on them It would be wrong to treat all 
this as of no moment. Apart from any bar of limitation which this 
delay may entail, the reluctance, or, at any rate, prolonged failure, 
of the Darakki villagers to assert their claim jn the civil Courts, 
whether due to a lack of confidence in its merits or not, imposes on 
their Lordships the clear and imperative duty of cautious reserve 
before accepting the appellants’ contention that the decree adverse 
to their claim should be reversed. And the need for this reserve is 
the greater as this case with its difficulties and peculiarities has come 
before this Board in the absence of any one to present the defen- 
dants’ case. 

But, in truth, so far from being convinced that the decree under 
appeal is erroneous, their Lordships consider it to be amply support- 
ed by a judg nent which is well reasoned and well founded; and 
they certainly are not prepared to dissenf from the appellate Court’s 
conclusion that the plaintiffs’ claim to joint ownership has failed. 

Nor do their Lordships differ from that Court’s decision that the 
plaintiffs’ claim to a declaration of joint ownership is barred by limi- 
tation, though in the view they take this aspect of the case calls for 
no elaboration. 

The fudictial Commissioner has alfimed so much of the frst 
Court's decree as declared clause 14 of the Wajib-ul-arz to be. still 
operative, but it follows from what he had previously determined that 
its legal effect would be in accordance with his view and not that of 
the first Court as to its true interpretation. The rights thus secured 
to the plaintiffs are not of as high a degree as they claimed, yet ‘they 
are probably substantial. Any attempt, however, ata definition of 
them would be outside the scope of this appeal, for the determina- 

"ion of their meaning, as the Judicial Commissioner has indicated, is 
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more a matter forthe revenue authorities, should the occasion ever 
* arise. 
The result, then, is that their Lordships will humbly advise His 
Majesty that this appeal be dismissed, but without costs, as the res- 
pondents have not appeared. 


Hughes & Sow :—Solicitors for the Appellants. 
The Respondents did not appear. 
J. M. P. l , Appeal dismissed, 
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Present :— Zord Sumner, Sir John Edge, Mr. Ameer Ali and 
Sir Walter Phillimore, Bart. 
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BALIRAM AND ANOTHER. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER, CENTRAL PROVINCES.] 


Central Provinces Land Law—Centra’ Proviness Tenancy Act, (IE of 
1898), See g5 (as amended by Act XXI of 1899)—Sit lands— Mortgage 
registered before the comunencement of the Act—Concilration Board's award, 
effect. of " 


A registered mortgage, dated January 17, 1381, of fifteen villages in Central 
Provinces included sir lands, on which there was a second registered mortgage, 
dated December, 11, 1884. On June 30, 1899, the mortgagees obtalned the 
usual preliminary decree for foreclosure in a sult on both the mortgages, The 
matter was then referred' to & Conciliation Board which made its award on 
February 20, 1905, which provided that the amount payable under the said 
decree should be considerably reduced, that the reduced amount should be paid 
in the manner therein stated, and that in default of payment only seven of the 
mortgaged villages should be foreclosed. No mention was made of sr lands, 
The award was filed in Court under section 525 of the Code of Civil Procedure, 
1882, and a decree was passed in terms of the award, and on June 16, 1910, that 
decree was made final as the foreclosure decree, in which the names of the seven 
villages to be foreclosed were given, but no mention‘of the nr lands was made. 
In execution ‘the mortgagee-decreeholder claimed actual possession of the sir 
` lands in the seven villages : 


Held, affirming the Court of the Judicial Commissioner that the conciliation 
award was a fresh origin of rights between the parties, and although it came inf 
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*.existence in consequences of the registered mortgages and the transsctions 


thereunder, it was, both for the purposes of enforcement and for the purpose of - 
the application of section 45 of the Central Provinces Tenancy Act, 1208, as 


‘amended by Act XXI of 1899, the transaction between the parties which was the 


foundation of their rizhts ; and that accordingly sub-section 1 of that section 
must be applied and not sub-section 6, and the mortgagor having becothe an 
cceupancy tenant of sir lands, the morteagee-decreeholdere could only obtain 
symbolical or constructive possession of the sir lands, the physical or actual 
possession remaining with the mortgagor as occupancy tenant. - 

Ex parte appeal from a judgment and decree of the Court of the 
Judicial Commissioner, Central Provinces (May 8, tgtr), affirming ' 
an order of the District Judge, Bhandara (August 6, 1910) made in 
execution proceedings on a foreclosure decree, 


In this case their Lordships in affirming the decision appealed 
from adopted the statement of facts and reasons given in the judg- 
ment of the Additional Judicial Commissioners. 


De Gruyther, K.C., and J. M. Parikh for the Appellants sub- 
mitted that the two registered mortgages of 188r and 1884 and the 
decree, dated the 3oth June 1899, were not extinguished, and all 
further proceedings, viz, reference to the Conciliation Board, their 
award, the decree on the award, were all proceedings under that 
decree. Only the two mortgages could be foreclosed and they 
expressly included Str lands. Reference was made to Act II of 
1898, section 2; Central Provinces Land Revenue Act (XVIII of 
1881), section 4; and the Transfer of Property Act (IV of 1882), 
sections 67, 86 and 87. 


e 
The Respondents did not-appear. 
The judgment of their Lordships was delivered by 


Lord Sumner:— This is an appeal against a judgment of the 
Court of the Judicial Commissioner of the Central Provinces, which 
affirmed an order of the District Judge made in execution proceed- 
ings on a foreclosure decree. The point has been very clearly 
argued, but their Lordships do not think it necessary to take time to 
consider the matter further. 


` 


; š l 
The history of the case, which is rather complicated, is set out 


' chronologically and very conveniently in the judgment appealed 


against, The point for decision is one dependent on the construc- 
tion of section 45 of the Central Provinces Tenancy Act of 1898, 
Chapter IV, “Of Occupancy Tenants,” and particularly sub-sec- 
tion 6 of that section. 


2 The substance of the decision of the Court below was that the 
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Conciliation Award of February 1905 was, for the purposes of thig 
case, a fresh origin of the rights between the parties, and that, al- 
though it came into existence in consequence of the mortgages of 
1681 and 1884, and transactions thereunder, it was, both for the 
purpose of enforcement and for the purpose of the application of 
this particular section, the transaction between the parties which was 
the foundatión of their 1ights. Accordingly they concluded that the 
transfer made or decreed by the proceedings under review could not 
be said to be in pursuance of the older mortgages of 188r and 1884 
which, as documents ékpressly providing for the transfer of the right 
to occupy Sir land as a proprietor within sub-section 6, would have 
been saved from the operation of sub-section 1, but that in truth sub- 
section 1 of section 45 must be applied, and that therefore, in spite 
of the terms of the award, which in yirtue of the agreement of re- 
ference became the agreement of the parties, the mortgagor could 
not so transfer his right to occupy Sir land as to divest himself of 
his right as an occupancy tenant under the Act. 

The reasons, their Lordships think, are sufficiently and fully 
given in the judgment appealed against and do not require repeti- 
tion. It is a question of construction, not incapable of being argued 
and even decided either way, but their Lordships see no reason to 
differ from the decision appealed against, and will ‘humbly advise 
His Majesty that the appeal be dismissed, but without costs, as the 
respondents have not appeared. 

E. Dalgado :—Solicitor for the Appellant. 


Respondents did not appear. 
Fo. 7 Appeal dismissed. 


cachet 


PRESENT: Vfscount Haldane, Lord Dunedin, Lord Sumner, 
Sir John Edge and Mr. Ameer Ali. 
e RANI PARBATI KUNWAR 
9. 
THE DEPUTY COMMISSIONER OF KHERI AND ANOTHER. 


[ON APPEAL FROM THE BOARD OF REVENUE FOR THE UNITED 
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eChapter 7A of the Oudh Rent Aet applies to the thckadars, and consequently a 
favourable rent payable by a /A4zkadar or person to whom "the Collector of rents 
in a mauza has been leased, is liable to be enhanced in the circumstances and 
subject to the condition therein provided, 

Appeal from a decree of the Board of Revenue for the United 
Provinces of Agra and Oudh (April 2, 1915) reversing a decree of 
the Commissioner, Lucknow Division (Oct. 7, r914) and restoring 
a decree of the Deputy Commissioner, Sitapur District (June 14, 
1914). 

The facts of the case appear from the judgfnent of their . Lord- 
ships. 

The question for determination in the appeal was whether the 
rent pàyable by the appellant under a lease, dated the 23rd February, 
1891, was liable to enhancement under Ch. 7A of the Oudh Rent 
Act. : 

De Gruyther, K. C., and A. Jackson for the Appellant : Chapter 
7A of Act XXII of 1886 applies only to grants of land, but the lease 
of February 23, 1891 was not a grant of land, and thé appellant was 
not thereby given any right of occupancy of the land. The , appel- 
lant was a thikadar. He was not a tenant under section E sub- 
section ro, and chapter 7A did not apply. The rent payable by 
him was not liable to enhancement: Various sections of Act XXII 
of 1886 were discussed. 

Sir Erle Richards, K. C., and O'Gorman; for the Respondents; 
Act XXII of 1886 applies to the appellant. Before that Act came 
into force a grant like that in this case was liable to resumption 
after the life-time of the granfee under section 52 of Act XVII of 
1876: Chapter 7A, which was added to Act XXII of 1886 by 
U. P Act IV of 19ot, took away that liability and swbstituted for 
ittheliability to enhancement of rent There was therefore no 
hardship. The policy of the Government was to put an end to 


grants of this class, as they affected the ability of the' proprietor to 
Ppay the Government revenue. 


Chapter 7A applies to all grants. 
De Gruyther replied. 


The judgment of their Lordships was delivered by 


Sir John Edge:—This is an appeal from a decree, dated the 
2nd April, 1915, of the Board of Revenue for the United Provinces 
of Agra and Oudh, which set aside a decree, dated the 7th October, 
1914, of the Court of the Commissioner of Lucknow, and restored 
a decree or order, dated the 4th June, r9r4, of the Court of the 
Deputy Commissioner of Sitapur, 
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The suit m which this appeal has been brought was instituted fn 

a Court of Revenue whicli alone had jurisdiction to entertain the 
suit, a civil Court having no jurisdiction in the matter. In the suit 
the plaintiffs claimed a decree for the possession of the entire village 
tfauza Bandhia Kalan, situate in pargana Nighasan, in the district 
of Kheri, by resumption of the Muafi, and in the alternative that 
the rent might be fixed at a proper amount under section ro7G of 
Act XXII of 1886 (the Oudh Rent Act) andother reliefs which 
need not be referred to. The Deputy Commissioner of Sitapur, 
before whom the suit came for trial, did not grant a decree for re- 
sumption, but having found that the rent was liable to be enhanced 
under section 1076 of Act XXII of 1886, by his decree declared 
that the defendant was a tenant of the mauza without any right of 
occupancy, and determined the rent to be payable at 2,000 rupees 
per annum. The only question to be ccnsidered in this appeal is 
whether the rent at which the mauza was held by the defendant of 
the plaintiffs atthe date of suit was O1 was not liable to be enhanced, 
and that question depends upon the nature of the lease under which 
the mauza was held by the defendant. 
. Mauza Bandhia' Kalan is partofthe taluqdari estate of Ma jhgain. 
On the 13th November, 1882, Raj: Milap Singh, in whom was then 
vested that estate, by his will devised mauza Dandhia Kalan,to his 
wife Rani Dhan Kunwar, who on his death obtained possession of 
the mauza, Thereafter Ran: Dhan Kunwar, in order to provide 
maintenance for her daughtér, who 1s the defendant in this suit and 
the appellant in this appeal and maiptenance for that daughter's 
son, executed on the 23rd February, 1891, the following lease :— 

“Lease in favour of Chhoti Betia, f e., Parbati, who is married at 
Malanpur, and also in favour of the giandson, f.e., the dear son ot 
the said daughter, granted by Rani Dhan Kunwar, ‘ talukdar’ of 
Majhgain and Bhur, pargana Nighasan. 

“Mauza Bandhia Kalan, pargana and tahsil Nighasan ‘ Hadbast’ 
No. 61, owned and possessed by me, the executant, the revenue of 
which, along with that of the entire ‘ taluka,’ is paid to Government, 
is leased to you &om 1297 Fasli up to the term of your life and that 
of your dear son, at a “jama” of 584 rupees per annum, You should 
take possession of the said mauza from 1297 Fasli as a lessee for life 
and bring into your own use all sorts of receipts which include * mal 
and ‘siwai’ and pay to me 584 rupees annual lease money, instal- 
ment by instalment, year by year, without objection, and all sorts of 
prpfits will belong to you and your dear son during your respective 
lives and after you and your dear son the lease of the mauza wf end 
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And it will, as before, revert to the possession of the bolder of the 
‘ilaka’ (estate). During your life and that of your dear son neither 
I nor any heir or representative of mine will have power to set aside 
the Icase. If you do not pay the ‘jama’ reserved by the lease at 
the proper time, it will be duly recovered from you without interest 


. by means of a suit in Court. You should, during the period of your 


lease, fully carry out all orders issued by the authorities in respect 
of the village, so that no stigma of disobedience of orders might 
attach to you or to the ‘taluka’ (estate). You should keep the 
tenantry satisfied in every way, so that the population of the village 
might increase and the village might not become desolate. Under 
proper circumstances you are also authorised to eject the tenants so 
that you might eject them after issuing notice of ejectment. You 
should, however, see that they are not oppressed. You are authoris- 
ed to enhance or reduce the rent of the tenants so far as it is just. 
You should: carry on all the affairs of the village just as they have 
been hitherto conducted. F 

“These few presents have, therefore, been executed by way of a 
lease to stand as evidence: 

“ Boundaries of mauza Bandhia Kalan :— 

“ East,.—Bandhia Khurd. 

. * West.— Hamlet of Gangaband. 
“ North.—Qudh forest. 
“ South.—Gangband. 

" Dated the 23rd February, 139r. i 
7 “Rant DHAN Kunwar.” 

Under that lease the defendant became the thikadar or person 
to whom the collection of rents in the mauza had been leased by 
Rani Dhan Kunwar, who was then the landlord Rani Dhan 
Kunwar died in 1891. After her death the taluq Vested in 
Raghubar Singh, a plaintiff and one of the respondents, and in Raj 
Mangal Singh, represented in this suit and appeal by the Deputy 
Commissioner of Kheri as the special manager of the Court of 
Wards of the estate of Majhgain. 

Land forming a mahal or part of a mahal whjch is under Chap- 
ter VII [a] of Act XXII of 1886 liable to be resumed by the pro- 
prietor or to have the rent payable in respect of it enhanced must 
be land held rent free or at a favourable rate of rent. By section 
1071 of the Act it is enacted that :— 

"For the purposes of this Chapter (Chapter VII [a] a grant of 
land at a favourable rate of rent means a grant of land at a rent less 
thanethe aggregate of the revenue and local rates payable thereon.” 


Land 
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All three Courts in India have found that the rent of 584 rupees, * 


which was made payable by the lease of the 23rd February, 1891, 
was. a favourable rate of rent within the meaning of Chapter 
VII [A] But it has been contended on behalf of the appellant 
thae Chapter VI! [4] does not apply to persons holding land as 
thikadars. That contention is based on section 3, clause (ro) of ? 
the Act, according to which a— 

"tenant means any person, not being an under-proprietor, who is 
liable to pay rent ; and i in the following portions of this Act, namely, 
sections, 13, I4, 15, 17, 8, 29, 53, $4, $5, sub-sections (1) and (2), 
56, 59, 60, 61, 62, 108, 126, and 138, but in no others, the expres- 
sion ‘tenant’ shall be held to include a thikadar or person to whom 
the collection of rents in a village, or portion of a village has been 
leased by the landlord," 

Section 3 (10) which contains that definition was part of Act 
XXII of 1886 as it was passed in 1886. Chapter VII [a] which 
deals with the resumption and the enhancement of the rent of land 
held rent free or at a favourable rate of rent and contains section 
107A to section ro7K was added to Act XXII of 1886 in 1901 by 
an amending Act, U.P. Act IV of rigor, and consequently the 
specific enactments of Chapter VII [A] are not limited in their 
application by section 3 (10), which must be regarded as a mere 
glossary defining the terms “tenant” and "thikadar" as those terms 
are employed in the Act XXII of 1886 as it stood in 1886 when it 
was passed. 

The object of enacting Chapter VII [4] which the Government 
of India had in view obviously was the protection: of the Govern- 
ment revenue assessed upon agricultural lands, and as far as possible 
to maintain proprietors of lands in a position to enable them to pay 
the Government revenue and the local rates assessed upon their 
.lands and thus to avoid losing their lands by making default in 
payment of the revenue due to the State. In some parts of India, 
in Oudh for instance, many proprietors of lands were in the habit 
ofacting improvidently in making grants of lands, by lease or 
otherwise, rent freq or at rents which did not enable them to pay 
the public revenue and local rates assessed upon their lands. As 
early as 1793 the Governor-General in Council passed Regulation 
XIX of 1793, with a similar object of protecting the Government 
revenue derivable from lands. In Section 1 of that Regulation it is 
stated: "By the ancient law of the country, the ruling power is 
~ entitlgd to a certain proportion of the produce of every bigha of 
land (demandable in money or kind, according to focal custem) 
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P, C. eunless it transfers its right thereto for a term or ip perpetuity, or 
1918. limits the.public demand upon the whole of the lands belonging to 
Rani Parbati an individual, leaving him to appropriate to his own use the differ- 
v. ence between the value of such proportion of the produce and the 

The Depoty Com- 


missioner of Kheri, SUM payable to the public, whilst he continues to discharge ghe 
— latter. As a nec-ssary consequence of this law, if a zemindar made 
T" Re ig as a grant of any part of his lands to be held exempt from payment of 
revenue, it was considered void from being an alienation of the 
dues of Government without its sanction. Had the validity of such 
grants been admitted, it is obvious that the révenue of Government 
would have been lable to gradual diminution.” That Regulation 
was applied to Oudh after the annexion of that province. 

By section 52 of Act XVII of 1876 (the Oudh Land Revenue 
Act, 1876), it was enacted :— ' 
^ “eg, All grants (whether in writing or otherwise) by proprietors, 
or the persons whom they represent, of land to=be held exempt 

. from the payment of rent or at a favourable rate of rent, are hereby 
declared to be liable to resumption, unless such grants have been 
sanctioned or confirmed by the Governor-General in Council or the 
Chief Commissioner. 

. *Provided that, if such grants are held under a written instru- 
ment (whether executed before or after the passing of this Act) by 
which tbe grantor expressly agrees that the grant shall not be resum- 
ed, they shall be held valid against him (but not as against his 
representatives after his death) during the continuance of the settle- 
ment of the district in which the land is situate which was current at 
the date of the grant.” ° 

Section 52 was subject to the procedure and exemptions contain- 
ed in sections 53, 54, and 55 of that Act: . 

Section 52 of Act XVII of 1876 was wide enough:to apply to 
grants to thikadars of land in Oudh exempt from the paymert of 

TUNI rent or held at a favourable rate of rent, and it authorised the 
resumption of such grants when they had not been sanctioned or 
confirmed by the Governor-General in Council or the Chief 
Commissioner of Oudh. Sections 52, 53, 54 and 55 of Act XVII 
of 1876 continued in force until Act IV of 190r was passed. By 
section 107E, which by Act IV of 19ot was added to Act XXII of 
1886 it was enacted as follows :— 

“107g. Land held rent free or at a favourable rate shall be liable 
to resumption, only when by the terms of the grant or by local 
custom it is held :— 

: (a) At the pleasure of the grantor; : 


— 
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' (5) For the performance of specific service, religious or secular,” 
which the proprietor no longer requires ; 

e " (c) Conditionally or for a term, and the conditions are broken 
or the term expires.” 
E ka * * * * 

That sectipn limited the lands which might otherwise have been 
resumed if section $2 of Act XVII of 1876 had remained in force, 
and in that respect was more favourable to the grantees of such 
lands than section 52 of Act XVII of 1876 had been. 

By section 107A, which was one of the sections which were added 
to Act XXII of 1886, the proprietor of a mahal or part of a mahal 
was, amongst other rights of suit, given a right to sue to enhance the 
rent of any land held at a favourable rate of rent, whether so held 
by grant in writing or otherwise. And by section 1078 all land in 
Oudh held at a favo rable rate of rent was made liable to enhance- 
ment of rent unless the holder establishes certain specified facts, 
which have not heen established in this case. That section is sub- 
ject to the following proviso: “ Provided that no land held under a 
written instrument, whether executed before or after the rst day of 
January, r1g02, by which the grantor expressly agrees that the grant 
Shall not be resumed, shall be liable to resumption or assessment or 
enhancement of rent until the grantor dies, or'the term of thecurrent 
settlement of the local area in which the grant is situated expires, 
whichever event first occurs.” In the present case not only did the 
grantor of the lease die before suit, but the term of the settlement 
current at the date of the lease, of the,local area in which mauza 
Bandhia Kalan is situate expired before the suit was brought. 

By section 1076, which is one of the sections which in rigor 
were added to Act XXII of 1886, it is enacted as follows:— 

aS 107G(1). Land not liable to resumption under section 1072 
and to which the provisions of section 107H do not apply shall be 
liable to assessment or enhincement of rent as the case may be. 

" (2) When a grant held rent free or at a favourable rate is found 
to be liable to have rent assessed or enhanced thereon, the grantee 
shall be deemed to be a tenant without a right of occupancy under 
sections 36 and 37 of this Act, and the rent shall be determined at 
such rate as the Court may consider fair and equitable, having re- 
gard to the rents paid for land of similar quality and with similar 
advantages in the neighbourhood. è 

' (4) The period of seven years for which he (the grantee) shall 
be entitled to retain the holding shall begin from the first day of 
July next following the date of the institution of the suit.” e 
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e Mauza Bandhi Kalan was not liable to resumptian under sec- 
tion, 107E, as the term for which the lease was granted' has not ex- 
pired, and it is not proved that any condition contained in the legse 
has been broken. The mv E of section 1o7H do not a»plyan 
this case, and consequently section 1076 does apply,'as the leaseeof 
the 23rd February, 189r, was a grant of land at a favourable rate of 
rent, and mauza Bandhia Kalan was land held by the " defendant at 
a favourable rate of rent within the meaning of chapter VII [A] of 
Act XXII of 1886. The decree of the Board of Revenue which set 
aside the decree of the Comnissioner of Lucknow and restored the 
* decree or order of the Deputy Commissioner of Sitapur enhancing 
the rent to 2,000 rupees per annum was right, 
Their Lordships will humbly advise His Majesty that the decree 


of the Board of” Revenue should be affirmed, and Lagt this appeal 
should be dismissed with costs, 


T. Z. Wilson & Co, :—Solicitors for the Appellant. 
The Solicitor, India Office:—Solicitor for the Respondents. 
j. M. P. Appeal dismissed. 


PRESENT : Viscount Haldane, Sir John Edge, Mr Ameer Aii 
and Sir Walter Phillimore, Bart. 


THAKUR RAJINDR/» BAHADUR SINGH (SINCE DECEASED) 
v, 
RANI RAGHUBANS KUNWAR (SINCE DÊCRASED) 


(AND CONNECTED APPEALS.) " | 


[ON APPEAL FROM THR COURT OF THE JUDICIAL 
COMMISSIONER or Oun]. 


Crown—Porwer fo grant or transfer lands -— Power to limit descent of such lands— 
No power im a subject te limit descent of property at variance with ordinary 
law— Hindu law—Succession-——-Oxdh taltiqa— Primopeniture sanad— Pro- 
perty purchased or inherited by talugdar—Actretions’— Villages transferred 
in exchange—Honse allotted by Government for use of talugdar. ; 


The Crown has in British India power to grant or transfer lands, and by its 


. grant, or on-the transfer, to limit in any way it pleases the descent of such lands, 


but a subject has no right to impose upon the lands or other property any limi- 

tation of descent which is at variance with the ordinary law of descent of 

property applicable in his case, 
e « . 


^ 
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In 186: the Crown granted a taluga in Oudh to a Hindu, with a condition. 
that ft ‘shall descend to the nearest male heir according to the rule of primogeni- 
ture." In a sult as to the succession tothe property of the last holder of the 
taluqa the Privy Council declared in 1905 “that the taluqa as constituted at the 
date of the sanad, with accretion if any) or properties (if any) appurtenant to 
the taluqa,” passed to the appellant, who was the next male heir according to the 
rule of primogenaure, but that other property passed to the respondent, who was 
the widow of the last holder, and remitted the suit for determination under 
the declaration. No family custom of primogeniture was alleged or proved. 
On appeal from final decrees : 

Held, that under the decision the villages, subsequently transferred by the 
Government to the taluqdar in exchange for taluqdari sanad, must be treated as 
talugdari villages and consequently passed to the appellant ; that a house allotted 
by the Government in 1864 to the talugdar for his usc as taluqdar of the taTüqa 
granted also passed to the appellant ; but that the village purchased or inherited 
after 1861 bythe late ;taluqdar passed to the respondent, whether or not 
the talugdar intended to incorporate them with the taluqa. 


l Appeal and cross-appeal from a judgment and decree of the 
- Court of the Judicial Commissioner of Oudh (March 4, 1907) and 
connected appeal from a judgment and decree of that Court (January 
21, 1909), each of the said decrees varying reports of the Subordi- 
nate Judge of Sitapur. 

The suit in which these consolidated appeals were brought, 
had come before the Board in 1905. The judgment then 
delivered is reported in I. R. 32 I. A. 203 ; I. L. R 27 All 634352 
C L. J. 194. The present appeals were as to the effect of the order 
in Council then made. The facts, including the terms of the order, 
appear from the judgment of their Lordshifs. 

De Gruyther, K. C., and Kyffin forthe Appellant: The word 
‘accretion’ in thesorder in Council has the same meaning as it has 
under Hindu law when it is used in connection, with an impartible 
estate. The estate here was not made impartible by the sanad of 
1861. It was impartible by the family custom and the sanad 
acknowledged that the custom made it perpetual. The villages 
were purchased’ from the income of the taluga and were there- 
fore accretions to the taluqa. “The talugdar must be taken to 
have” intended to "incorporate them with the taluqa: Gonda 
Koer v. Kooer Oodey Singh (1); Jsri Dut v. Hansbutti (2); 
Sheolochun v. Saheb (3) ; Sarabjit v. Indarjit (4) ; and Lal Ba£a-. 
dur v. Kanhai Lal (s). The movable property was also accretion 


(1) (1874) 14 B.L. R 159. 

(2! (18831) L. R ro I. A. rsa; L L. R ro Calo, 394, 

(31 (1837) L, R- 141 4 63; I. L. R. 14 Calc. 387. 

(411905 I. L. R 27 All. 203. e 
(5) (1907) L. R. 34 I. A 65; I. L, R 29 All. 244; 3 C. L. J. 340. ° 
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"to taluga as it was derived from it. The house in Lucknow was 
intended hy the Government to form part of the taluqa estate. The 
appellant was therefore entitled to succeed to the whole of«he 
property. The fact that the name of the taluqdar was entered in 
list 2 prepared under the Oudh Estate Act, (I of 1869), rafsed 
a presumption under section ro that there was a family custom of 
descent to a single heir, and that custom attached to all acquired 
property which the talugdar intended by him to be incorporated 
with the family estate: Thakur Ishri Singh v. Baldeo Singh (1) ; 
Janki Pershad Singh v. Dwarka Pershad Singh (2); and Murtasa 
Husain Khan y. Mahomed Yasin (3). 

. Dunne K. C., and Dude for the Respondent: There was no 
evidence that the taluqdar intended to incorporate the villages he 
purchased with the taluqa. At all events he had no power to make 
them cescend in a manner at variance with the ordinary rules of 
descent under Hindu law. No family custom of primogeniture was 
alleged or nroved The taluqdar could not therefore make the non- 
taluqdari property suhject to any ‘uch custom The cases relied on 
asto the descent of non-taluqdari properties did not ap ly here. 
The cas s cited as to property purchased by the Hindu widow out 
of her deceased husband's property, and as to members of a joint 
Hindu family incorporating self-acquired property with the joint 
family property, did not apply here, f r in these cases there was_a 
choice of two modes of descent No grant of the house in Lu: know 
w s produced, and there was no hing to show that that grant was 
8: hj.ct to the rule of primogeniture. Reference was also made to 
Crown Gra t Act, (XV of -895),^section z, and/the Oudh Estate 
Ac’, section 7. - " i 

De Gruyth r, K. C., replied. : . 
= C. A. V. 

The judgme t of their Lor !ships was delivered by 

Sir John Edge :—The suit in which these consolidated appcals 
have arisen came on appeal before the Board in 1905, The Board 
which heard the appeal finally decided several important questions 
which were in di-pute between the parties, but did not finally dis- 
pose of some other questions which related to portions of the pro- 
perty which were in dispute in the suit,-and in respect of the ques- 
tions which. were not then finally decided advised His Majesty that 
these questions should be remanded to the Court of the Judicial 


(1 (0834. L. R rth A, 135; E L. R, 10 Calc, 792. 2 
ja} (1913) L R gol A. 170 ; I. L. R. 35 All. 391 ; 18 C- L. J. 200, * 
*(3) (1916) L. R. 43 I. A. 269 , L L R, 33 All. $53 ; 3$ C. LJ. 1. 
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Commissioner of Oudh with power to that Court to remit the case* 


to the Court of the Subordinate Judge for inquiry. The judgment 
of the Boar is reported in 32 Indian Apneals, 203 * The Court of 
the Judicial Commissioner made on the 4th March, 1907, a decree 


which dealt with some of he questions in dispute, an‘ on the 21st 


January, 1909, a further decree, which dealt with the remaining 
questions in dispute, and from those cecrees these consolidat d 
appeals have been brought. The original parties to the suit are 
dead and to understand the position of the parties to these consoli- 
dated appeals it is advisable to state, so far as it is material for that 
purpose, the pedigree of the family to which they bel ng, so far as 


it has been proved or admitted in this litigation. The members of 


the family are Hindus. 


Bhup Singh. 
| 
| | | 
Gajraj Sing Girwar Singh, Dunia Singh, 
died childless in QNS died without issue of his survived his brother 
1860. z body on 2nd January, 1865. Girwar Singh. 
| | 
Balbheddar Singh, 2 Rani Raghuhans Kunwar, Sheo Singh, 
adopted by his uncle original plaintiff, now original defendant, 
Girwar Singb, whom dead. now dead. 


he succeeded, 
and died childless on 
12th December, 1898. 


5 | | 
Rajindra Bahadur Singh, = Rani Bijaikoer, Mahindra Bahadur Singh, 


eldest son living Narindra Bahadur Sirgh, 
Party to the Appeal | Shiva Indra Bahadur Singh, 
of 1905. Died in rgia. Brought upon the record in 


place of Rani Raghnbans 
Kunwar on her death. 


The property,to which the suit related was property, movable 
and immovable, of which Balbhaddar Singh died possessed on the 
12th December, 1898. On his death his widow Rani Raghubans 
Kunwar and his brother Sheo Singh each claimed adversely to the 
other all the property of which Balbhaddar Singh had died possess- 
ed, the Court of Revenue made an order for the mutation of names 
in favour of Sheo Singh, and he obtained posses-ion of all the pro- 
perty, movable and fmmovable. Rani Raghubans Kunwar on the 
6th February, 1900, brought this suit against Sheo Singh for posses- 
sion of all the movable and immovable property. She alleged that 
Baldhaddar Singh had beeu adopted by his uncle Girwar Singh, and 
that Girwar Singh had by his will devised all his property to Balb- 
haddar Singh, who had enjoyed it until his death. Her suit was 
resisted by Sheo Singh, who alleged that all the property a is 

* aC L, Js 194. 
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by her appertained to taluqa Mahewa and was impartible; that by: 
a custom in the family females were excluded from the inheritance ; 
that the succession to the taluqa was 5 governed by section 22 of the 
Oudh Estates Act (I of 1869), under which he claimed thata brother 
was entitled in priority to the widow; and he denied that Balbhaddar 
Singh had been adopted by Girwar Singh. Sheo Singh relied upon 
a sanad of the 19th October, 1859, by which the Government had 
granted taluga Mahewa to Gajraj Singh and his heirs without other 
limitation of the line of inheritance. At some period of the litiga- 
tion a copy of a sanad, which was granted Uy the Government to 
Girwar Singh in 186: was produced, and the Board in 1905 held 
that the copy was admissible in evidence, and that Girwar Singh 
had in fact surrendered to the Government the sanad which had 
been granted to Gajraj Singh in 1859 and the estate which had been 
granted by it, and in lieu of that sanad had accepted the sanad of 
1861, The sanad of 1861 said expressly :— 

' It is another condition of this grant that in the event of your 
dying intestate, or of any of your successors dying intestate, the 
estate shall descend to the nearest male heir SOPHIE to the rule of 
primogeniture." 

The Courts in India had held that the sanad of 1861 could not 
in law operate to substitute the line of descent prescribed by it, for 


-the line of descent prescribed by the earlier sanad of 1859, and 


having found that Balbhaddar Singh had been adopted by Girwar 
Singh and had succeeded to taluga Mahewa under the will of Girwar 
Singh, and that the alleged custom excluding females from the in- 
heritance had not been" proved, gave Rani Raghubans Kunwar a 
decree for possession. That alleged custom excluding females from ` 
inheritance was the only custom of the family which Sheo Singh - 
attempted to prove. 

In the appeal which came before the Board in 1905 from the 
decree of the Court of the Tudicial Commissioner* it was contended 


~ on behalf of Rani Raghubans Kunwar that Girwar Singh was not 


competent to surrender to the Government the sanad of 1859; that 
the Government, having granted by the sanad of 18 59 the estate to 
Gajraj Singh and his heirs, had nothing left to grant to Girwar Singh 
in 1861; and, further, that the Government had no power to create 
by the grant of 1861 an estate descending by any rule of inheritance 
that was cortrary to the ordinary law, which, as the family were 
Hindus, was the Hindu law. The Board, however, held that Girwar 
Singh, being entitled by inheritance to everything that had passed 
| 4 


geSee (1905) L. R. 32 L A, 203 ; L L, R. 27 AIL 634 ; 2 C. L, J.. 194—Ed, | 
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to Gajraj Singh under the sanad of 1859, was competent to surrender 
the sanad of 1859 and to accept instead of it the sanad of 1861, and 
had surrendered the sanad of 1859 and the estate which had passed 
under it, and that the Government was competent to grant the sanad 
0f 1861. As to the contention that the Government had no power 
to grant to a Hindu, as it did by the sanad of 1861, an estate which 
should descefd on an intestacy to the nearest male heir according 
to the rule of primogeniture their Lordships said: “ Whatever force 
such a contention might otherwise have had appears to their Lord- 


` ships to be removed W the Act to which their attention was called : 


“The Crown Grants Act, 1895’ (‘Act XV of -1895’). That Act 


recites, amongst other things, that doubts have arisen as to the power 


of the Crown to impose limitations and restrictions upon grants 
and other transfers made by it or under its authority, and 
it is expedient to remove such doubts. And section 3 enacts 
that— 
“tall provisions, restrictions, conditions, and limitations over con- 
tained in any such grant or transfer, as aforesaid, shall be valid and 
take effect according to their tenor, any rule or law, statute, or en- 
actment of the Legisktture to the contrary notwithstanding.” 

When the appeal was being argued before the Board in 19o5, the 


arguments addressed to their Lordships related only to the right to ' 


the possession of taluqa Mahewa on the death of Balbhaddar Singh, 
and it appears to have been overlooked by counsel during the argu- 
ments that the appeal also related to other property which was 
alleged* to have been acquired by Balbhaddar Singh, and which had 
not formed part of the property granted *by the sanad of 186r. 


` Before the judgment of the Board was delivered in 1905 the atten- 


tion of their Lordships was drawn by counsel to the fact that the 


. appeal also, related to such other property. Itm their judgment of 


1905 their Lordships consequently said: “The present appeal re- 
lates mainly to taluqa Mahewa, and the argument before their Lord- 
ships dealt only with it. The principle adopted in this judgment 
only applies to that taluqa, including, of course, any property that 
may have accreted to it since the date of the sanad under which it is 
held. It has been pointed out by counsel that the suit out of which 
the appeal arises related also to property said to have been acquired 
apart from the taluqa. Itseems clear that their Lordships have not 
materials before them to enable them to define what property (if any) 
other than the original contents of the taluga now passes as part of 
it" Their Lordships held that taluga Mahewa, as constituted at the 
dat of the sanad of 1861, with accretions (if any) or properties (if 
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@ny) appurtenant to the taluqa, had, on the death of Balbhaddar 
Singh, passed i in accordance with the limitations of thaf sanad to 
Sheo Singh as the next male heir according to the rule of primoge- 
niture, and humbly advised His Majesty to make :— 

“a declaration that the taluqa Mahewa, as constituted at the date of 


the sanad, with accretions (if any) or properties (if any) appurtenant. 


to the taluqa, has passed to the appellant, and that as to any other 
property of the dec ased the decrees of the Courts below are not 
affected, and to order that it be left to the Court ofthe Judicial Com- 
missioner, if it be found that there is real controversy on the point, 
either itself to determine what property falls under one category and 


what under the other, or to remit the case for inquiry to the Court of . 


the Subordinate Judge, and to order that; so far as may be necessary 
to give effect to the first part of the foregoing declaration, the decrees 
of the Courts below ought to be discharged and the suit dismissed." 

That declaration was made by the order in Council, and the 
Court of the Judicial Commissioner remitted the case for inquiry 
6 

The Court of the Subordinate Judge made two reports, one 
relating to the villages in dispute,'and the other to a house at 
Sitapur, a house at Lucknow, and movable property of which 
Balbhaddar Singh had died possessed. Objections wh.ch were 
taken to each of those reports came at different dates before the 
Court of the Tudicial Commissioner, and from the decrees of that 
Court made upon those reports these consolidated appeals have 
been brought. ; 

Some of the learned Juflges of the Court of the Judicial Commis- 
sioner misunderstood what their Lordships meant in 1905 by the 
terms f'accretions" and “properties appurtenant” to taluqa Mahewa. 
Their Lordships obviously did not mean to limit accretions to 
accretions to land which had gradually and imperceptibly by the 
action of watet gone to the owner of the adjacent soil. No accre- 
tion of that nature had apparently been suggested by'the parties to 
the suit. What was suggested was that Balbhaddar Singh had 
acquired property by purchase, and had added it to the estate which 
had been granted by the sanad of r36: to Girwar Singh. The 


facts were not before their Lordships in 1905 which would have. 
enabled them to decide whether any lands had accreted to taluqa 


Mahewa as it was constituted at the date of that sanad. The 
Crown has in British India power to grant or to transfer lands, and 
by its grant, or on the transfer, to limit in any way it pleases the 
descent of such lands. Buta subject has no right to impose upon 
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J . 
lands or other* property any limitation of descent which is at vari- 


ance with the ordinary law of descent of property applicable in his 
case, Sir Edward Chamier, then Mr. Chamier, Judicial Commis- 
sioner of Oudh, in his judgment on some objections taken to one 
ofthe reports of the Court of the Subordinate Judge, correctly 
stated the law jn this respect as to the power of a subject, thus :— 
“I take it that is settled law that a subject cannot make his 
property descendible, in a manner not recognised by the ordinary 
law, and that he cannot,subject it to a rule of descent such as is 
contained in the primogeniture sanad granted to Girwar Singh. If 
this 15 so, it appears to me to follow that Balbhaddar Singh could 
not by express declaration, still less by mere volition, whether actual 
~or presumed, subject property acquired by him to the rule of succes- 
sion entered in the primogeniture sanad granted to Girwar Singh." 
With that statement as to the law their Lordships agree. It 
follows that in ascertaining what were the lands claimed by Rani 
Raghubans Kunwar in respect of which her suit was not dismissed 
in 1905, it must be ascertained what were the lands of which 
Balbhaddar Singh died possessed which were acquired by him and 
did not form part of taluga Mahewa as it was constituted at the 
date of the sanad of 1861, and were not lands acquired by him from 
the Government in exchange for lands which were included in that 
sanad. The Government had power to give to Balbhaddar Singh 
in exchange for sanad lands other lands which had not becn granted 
. to Girwar Singh in 1861, and the lands so acquired by him in 
exchange would be subject to the rule of descent prescribed in the 
sanad of 1861. l 
By the sanad of 1851: the Government granted to Girwar Singh 
"the full proprietary right, title, and possession of taluga Mahewa, 
cohsisting of the villages as per list attached to the Kaboolyut you 
have executed," subject to the payment of rent and the other condi- 
tions in the sanad mentioned. The estate, which was granted to 
Girwar Singh in 1861, was the same estate which had been granted 
to Gajraj Singh in 1859 and had been surrendered to the Govern- 
ment by Girwar SingM. Unfortunately neither the Kaboolyut which 


was executed by Girwar Singh in 1861 nor the Kaboolyut which was ` 


executed by Gajraj Singh in i859 has been found, but the lands 
granted in 186r were lands of which the Government was then in a 
position io grant "the full proprietary right and title" to Girwar 
Singh. i 

When the case was remitted for inquiry to the Court of the 
Subordinate Judge, that Court reported that of the 166 villages fos 
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Which Rani Raghubans Kunwar had obtained hendecree, which 
was the subject of the appeal i in 1905, there was no Controversy as 
to 108 of them, it was admitted that the 108 villages were taluqdgri 
villages, that is, that they were villages which weré included in the 
sanad of 1861. As to the remaining 58 villages the Subordinate 
Judge reported that Sheo Singh was entitled to 27 specified villages, 
and that Rani Raghubans Kunwar was entitled to 31 villages, which 
alse were specified in the report. Kani Raghubans Kunwar filed | 
objections to the findings of the Subordinate Judge as to 19 ‘of the 
27. Villages which the Subordinate Judge had reported to be taluq- 
dari villages, and on the other side objections were filed as to the 
findings of the Subordinate Judge as to the 3r villages which he 
had reported to be non-taluqdari villages, that is, villages not cover- 
ed by the sanad of 1861. 

On the consideration of the report the Court of the Judicial 
Commissioner allowed the objections of Rani Raghubans Kunwar 
to the findings of the Subordinate Judge as to Chak Sarkhanpur, 
Chak Simri, and one-half of Hasnapur, and held that they were 
non-taluqdari; and, on the other hand, allowed the objections to 
the findings of the Subordinate Judge as to Sarkhanpur Marhuna, 
Puraina, and Patti Bhupatpur, and held that they were táluqdari 
villages, and overruled all the other objections, and made the decree 
of the 4th March, 1907, which is one of the decrees now under 
appeal. 

Their Lordships will now deal with the appeals in which the 
title to the villages is disputed before them. They will consider 
only those cases in which it appears from the record that the objec- , 
tions to the report of the Subordinate Judge which had been filed 
were persisted in by one or other of the parties in*tne Court of the 
Judicial Commissioner, It must be taken that ‘the findings of the 
Subordinate Judge were correct in all those cases in which the 
objections to his findings were not supported in the Court of the 
Judicial Commissioner. s 

The - villages Parai, Unchgaon, and Khandwa Mitmau, which 
were non-taluqdari villages, and were not included in the sanad of 
i861, are villages which the Góvernment subsequently transferred 
to Balbhaddar Singh in .exchange for three of the talugdari sanad 
villages or parts of them, and consequently must be treated as 
talugdari vilages which on Balbhaddar Singh's death descended to 
Sheo Singh. 

The village Sarkhanpur Marhuna, which is distinct from Clisk 

Sarkhanpur, must be taken to have been a talugdari village at the 
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time when the ,sanad of 1861 was granted, and to have been e 


inclüded in that sanad. It descended on Balbhaddar Singh's death 
to Sbeo Singh. The pleader for Rani PASE ane Kunwar gave up 
on her behalf all claim to'the village. 


Ruraina was entered in the summary settlement of 1859 in the 


name of Janki Pershad as the proprietor. 1t had been mortgaged 


to Thakur Umfag Singh, under a mortgage with possession of 1245 
Fasli (1837-1838), which became irredeemable by reason of Act 
XII ef 1866, and the Settlement Officer on the 3oth June, 1868, 


gave Balbhaddar Singh, Who was the legal representative of Thakur 


Umrao Singh, a decree for the full proprietary possession. Puraina 
was non-taluqdari property at the time of the sanad of 186r. 

Patti Bhupatpur was entered in the symmary settlement in the 
names of Jangu and Lachman as the proprietors. Balbhaddar 
Singh obtained a decree for one-third of the village on the 7th 
February, 1868, under a mortgage of conditional sale which had 
been granted in 1248 Faslı (1840-1841) by the then propiietors. 
In an application "for partition Balbhaddar Singh. described Patti 
Bhupatpur as not comprised in any taluqa, and in 1894 he purchas- 
ed another one-third of the Patti. It was non-taluqdari, and was 
not included in the sanad of 1861. 4 i 


Munda Nizampur was inherited by Balbhaddar Singh from 
Anand Kunwar, and could not have been included in the sanad ol 
186r. Itis not taluqdari. 


Benipur was purchased by Balbhaddar Singh between 1880 and 
1884, and was not included in the sanad of 1861. It is non-taluq- 
dari. 

Kasba Khen. The register of the summary settlement does not 
show that it was settled with Gajraj Singh. No evidence has been 
referred to which shows with whom the village was settled, but as 
Rani Raghubans Kunwar stated in her plaint that Kasba Kheri had 
been settled with Gajraj Singh it must be taken to have been 


included in the sanad of 1861 and to be taluqdari. 


Rechan- was found by the Subordinate Judge and by the Judi- 
cial Commissioner'$ Court to have been included in taluqa Mahewa 
at the date of the sanad of 186r. No evidence has been brought 
to thé attention of their Lordships to show that those findings were 
not correct. Gajraj Singh paid revenue assessed in respect of 
Rechan. Rechan must be taken to be taluqdari. 


-Chak Sarkhanpur. In the summary settlement Chak Sarkhan-. 


pur was entered in the name of Har Pershad as the proprigtor, , 
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P, C. *Balbhaddar Singh acquired it by purchase. It was not included 
1918. in the sanad of 1561 and is non-taluqdari. 
Rajindra Chak Simri was entered in the summary settlement in the name 
209. of Mohan Lal. lt was purchased by Balbhaddar Singh. It was 
Rani Raghubans. not included in the sanad of 1861, and is non-taluqdari. 4 
Sir John Edge. Hasnapur. One-half of Hasnapur was purchased in 1270 Hijri 
n (1853) by Umrao Singh, and the other half in 1865 by Balbhaddar 


Singh. Consequently one-half of the village was included in the 
sanad of 1861 and is taluqdari, and the other half is non-taluqdari. 

Nausar Jogipur. In the summary settlemefit this village was 
entered in the name of Gajraj Singh. In a mortgage deed 
Balbhaddar Singh stated that this village was included in the sanad. 
It must be taken that the village 1s taluqdari. 

Makaddarpur. In a mortgage deed Balbhaddar Singh stated 
that this village was comprised in the sanad. The pleader of Rani 
Raghubans Kunwar stated at the hearing that Behari had sold it to 

— Gajraj Singh, who, however, had not ~obtained posgession until after 
the summary settlements. It must be treatéd as a taluqdari village. 

Bastaul. In the summary settlement the two halves of -Bastauli 
were entered in the name of Gajraj Singh, and must be taken as 
taluqdart. 

Saharwa. In the summary settlement this village was entered in 
the name of Gajraj Singh. It must be taken to have been included 
in the sanad of 186: and as taluqdari. Asawa, Banjargon, Bharga- 
wan, Jamnaha, Saunkia, Sansarpur, and Kaimahra, all these villages 
were found by the Judicial Commissioners Court to have been in 
the possessien of Girwar Singh at the date of the sanad of 186r. 
The Subordinate Judge and the Court of the Judicial Commissioner 
dealt with them as taluqdari villages, and nothing has been. brought 
to the attention of their Lordships to lead them to the conclusion 
that these villages, or any of them, were not included in the sanad of 
1861 and were not taluqdari villages. 

The result of their Lordships’ view as to the villages is that the 
list of villages set out in the decree of the 4th March, 1907, of the 
Court of the Judicial Commissioner, in respe«t of which Ran! 
Raghubans Kunwar was entitled to maintain her decree for posses- 
sion, the’ villages Puraina and Patti Bhupatpur should be added, 
and that no village should be struck out of that list. 

Their Lordships will now consider the decree of the Court of the 
Judicial Commissioner of the 21st January, 1909, which was made 
on the hearing of the objections which were filed to the report, of 
the Subordinate Judge which dealt with disputes as to a house in 


» 
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Sitapur, a house i in pude and the movable property of, which 
Balbhaddar Singh had died possessed. 


The house in Sitapur was acquired by Balbhaddar: Singh, and 


never at any time was part of the taluqdari estate which was granted 
to Girwar Singh by the sanad of 186r. Itis non-taluqdari. 


The house in the Kaiser Bagh at Lucknow. The rightito the- 


possession of this house does not depend upon the sanad of 1861, 

- which was granted to Girwar Singh upon the surrender by him to 
the Government of the sanad of 1859, which had been granted to 
Gajraj Singh. The house in the Kaiser Bagh was not included in 
the sanad of 1861. It is common ground that a house in the Kaiser 
Bagh was allotted by the Government to Girwar Singh in 1864 or 
1865 for his use as the talugdar of taluga Mahewa. That house was 
demolished when the Canning College was built, and in place of it 
another house, the house now in dispu'e, was allotted by the Govern- 
ment to Balbhaddar Singh for his use as the taluqdar of the taluqa 
Mahewa. No sanad relating to the house has been produced, nor 
has it been proved :hat any sanad relating to the house was granted. 
But it may be inferred from the fact that the house was allotted to 
Balbhaddar Singh for his use as talugdar of Mahewa that such 
right to possession of it as he had passed not to his widow but to his 
successor in the taluqdari of Mahewa. 


The movable property of which Balbhaddar Singh died possess- 
ed was not subject to the limitation of descent which was by the 
sanad of x861 prescribed for the villages which were included in that 
sanad, and passed on his death to his widow, Rani Raghubans 
Kunwar, e 

The decree of the Court of the Tudicial Commissioner, dated the 
a1ist January, 1909, should be varied by decreeing that the suit of 
Rani Rághubans Kunwar should stand dismissed so'far as her suit 
related to her claim for the possession of the house at Lucknow. 


Thakur Rajindra Bahadur Singh, who was brought upon the 
record as the representative of his late father, Sheo Singh, died in 
“1912, and Rani Raghubans Kunwar died in 1910, and their Lord- 
ships have been much pressed to advise His Majesty as to who is 
now entitled to the property other than taluqa Mahewa as it was 
constituted at the date of the grant of 1861, in respect of which Rani 
Raghubans Kunwar brought her suit in t900 in the Court of the 
Subordinate Judge of Sitapur, but their Lordships are not ina posi- 
" tion to tender such advice, and can only advise His Majesty as to 
the rigBts of the parties as they existed at the time when the decrees 
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ELS * of the Court ofthe Tuc Commissioner now under appeal were 

1918. — made. s - 
Rajindra Their Lordships will humbly advise His Majesty that the decree 
v. of the Court of the Judicial Commissioner of the 4th March; 1907, 


on ia abah should be varied by adding to the list of villages set forth in „that 


Sir John Edge. decree the villages Puraina and Patti Bhupatpur, and that the decree 
m of the Court of the Judicial Commissioner of the arsf January, 1909, 

should be varied by decreeing that the suit of Rani Raghubans Kun- 

"o war should stand dismissed so far as her suit related to her claim for 
possession of the house at Lucknow, and tHht so varied those decrees 

should be affirmed as of the dates when they were made respectively 

- by the Court of the Judicial Commissioner, and should have effect 

s accordingly as to the rights of the parties who were eoncerned at those 
respective dates and of those claiming under them. No costs of these 

consolidated appeals as between the parties to them shall be allowed. 

Downing, Handcock, Middleton and Lewis:—Solicitors for the 


Appellants. 
T. L. Wilson & Co :—Solicitors for the Respondents, 
JMP : - Decree varied, 


t 
i 


PRESENT !— Viscount. Haldane, Lord Dunedin, Lord Sumner, Sis 
John Edge and Mr. Ameer Ali, 


P. C. LAL SRIPAT SINGH 4, 
1918, ý < 
Sed LAL BASANT.SINGH, = 
Marc, 4, à 
Pay, 2. ° [On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF ah 


OvD, Lucknow. } 


Oudh land laws—Only three tenyres recognise! in Oudh—Proprictor, under- 
proprietor and tenant-—ncidents of tenure attacked by law cannot be altered 
by consent of tenure-holder-—Oudh Rent Act ( XTX of 1868) See. 3- : 


"un The Omudh Rent Act, recognises three classes of persons, and three 
: only, as having an interest in and entitled to hold land for the purposes of 
the Act in the province of Oudh, viz, a proprietor,” **unrder-proprietor," and 
“tenant ” 


£^ 


= The law attaches to the status of an under-proprietor certain rights, among 
them the right to transfer ; and while he retains that status he cannot be divested 
| ofany of these rights, di 


? 
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: . 
Where therefore, at the time of a settlement a person applied to be recorded as 
an under-proprietor, and under pressure from the Settlement Officer consented to 


. “be recorded as an under-proprietor without the right of transfer : 


Held, that this was creating a tenure unknown to the law, and no effect could 
thegefore be given to the words *'* without right of transfer” in the Settlement 
Officer’s decree, and that the status of the applicant was that of an under. 
proprietor undef the Act, * 

Appeal from a decree of the Judicial Commissioner of Oudh, 
dated April 29, 1914 affirming a decree of the Court of the Sub- 


ordinate Judge of Partábgarh (March r2, 1913). 


The facts of the case are sufficiently stated in their Lordships’ 
judgment. ‘The plaintiff sued to recover possession of a mauza, from 
which he had been ejected by the rent Court, which had jurisdic- 
tion to eject him if he were a “tenant,” but not if he were an '* under 
proprietor” within the meaning of Act XIX, 1868. The suit was 
decreed by the Subordinate Judge, who held that the plaintiff was 
an under-proprietor within the meaning of the Act, and this decision 
was affirmed by the Judicial Commissioner. The defendant then 


appealed to His Majesty in Council. 


De Gruyther, K. C. and Dude for the Appellant: All rights in 
land in Oudh having been confiscated^after the mutiny, every person 
there claiming any right in land has to show a grant of such a right 
from the Government. Here the second Summary Settlement was 
made with Sheoamber on whom was conferred an absolute interest 
in the taluka within which the village in question is situated. ‘The 
respondent’s only claim to any right i$ the villages is under the 
compromise, which was long prior to the passing of Act XIX of 
1868. The Setjlement Officer could only give effect to that compro- 
mise. The words gabiz-darmiani translated “ under-proprietary," do 
not of necessity give a heritable and transferable interest. The 
Settlement Officers order shows that these words are not con- 
clusive as to the right of transfer. The interest which the plaintiff 
got was heritable, but not transferable, 2 


The Settlement Officer could not have understood that gadis- 
darmíani meant under-proprietary within the meaning of that word in 
Act XIX of 1868, or he would never have directed an enquiry. 


The Settlement Officer had instructions from the Government, to 
compromise disputes as much as possible. The parties here went 
to him with a vague agreement and he got them to come to a more 
defigite one. The plaintiffs only right is under the Settlement 
Officer's decree, but that does not make him an under-proprietor 


- 
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‘within the meaning of the Act. Reference was made to Syke's 


Taluqdar Law, P. 144. D 
H. N: Sen for the Respondent was not called upon. . 


The judgment of their Lordships was delivered by 


. Mr. Ameer Ali:— The sole question for determi#ation in this 
appeal relates to the status of the rlaintiffÉrespondent -under the 
Oudh land laws, viz., whether he is an “ under-proprietor " or, as the 
defendant alleges, a mere lessee, The suit was brought in'the Court 


of the Subordinate Judge of Partabgarh to recover possession from. 


the defendant, the talukdar of Rajapur, of the village of Daulatpur, 
lying within the taluka, on the ground that it was owned by the 


-plaintif as “under-proprietor,” and that he had been wrongfully dis- 
possessed therefrom by the defendant in execution of a rent deciee- 


The defendant denied the plaintiff's title as ““ under-proprietor,” and 
alleged that he was only a lessee, and was, therefore, liable under the 
rent law to ejectment for default in.the payment of his rent. The 
Subordinate Judge held in favour of the plaintiff, and decreed his 


"claim for possession and for mesne profits during the period he has 


been kept out of possession. And this decree has been affirmed by 


the Court of the Judicial Commissioner of Oudh. - The defendant - 


now appeals to His Majesty in Council. 
A short statement of the facts will explain the relative position of 
thé parties, as also the nature of their re spective contentions. The 


_ plaintiff and defendant are closely rélated, being cousins in the first 


- 


~ 


degree. The taluka of *Rajapur, row held by the defendant; was 
settled with his father, Sheoamber Singh, in 1859. In 1861, in the 
course of the regular settlement, the plaintiff applied for a settlement 
of a half share with him on the giound that he was jointly entitled 
to the estate with Sheoamber. On this petition he was directed to 
"brirg & claim at the time of settlement." Six years later, whilst the 
regular settlement was still proceeding, he applied again to the settle- 
ment authorities to have his name recorded as a co-owner in Teese 
& moiety of the taluka. - 

In this petition the grounds of his claim were more ‘speCifically 
Stated: that his father, Lal Din Singh, and Sheoamber were full 
brothers and- members of a joint family, and that the taluka had 
been acquired in the “name of Sheoamber for the benefit of both 
brothers. This petition was entered as a suit before the Extra 


-Assistant Commissioner of Partabgarh. Sheoamber contested the 
„claim of the plaintiff to a half share of the. property, but admitted his 


- 
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right to maintehance as a junior member of the family. Before P. 

trial, however, the parties compromised the dispute. The terms of 1918, 
the settlement arrived at are embodied in a joint petition filed in Sripat 
"Court on the 29th October, 1867. By this compromise, in consider- 2 e 


atión of the plaintiff withdrawing his suits and abandoning his claim nib 
to a share af the taluka, Sheoamber gave to him the village of Mr. Ameer Ali. 
Daulatpur, at a rent of rupees 461: 4, being the Government revenue D 
payable thereon, together with certain lands situated in other villages 

at fixed rentals. As regards the village of Daulatpur the plaintiff 

was to pay, besides the “ rent,” the wages of the patwari and chouki- 2 x 
dar and the village expenses. And then followed the conditions of 

the grant, * that the plaintiff will pay to the talukdar, the defendant, 

the above-mentioned jama every year; that the plaintiff and his 

heirs will appropriate the profits of the above-mentioned village and 

lands, and that the defendant will have no right to resume them or 

to enhance the rent.” i 

The prayer ofthe petition is important. It runs thus :— 

“The plaintiff therefore prays that all the suits filed by the 
plaintiff, with the exception of these in respect of the village Daulat- 
pur, 34 Bighas land of village Jogapur, and 26 Bighas (sic) land of A 
village Rajapur, be dismissed, and that a decree for the under-pro- 
prietary right of the entire village Daulatput, 34 bighas land of 
village Jogapur, and 26 Bighas (sic) land of village Rajapur be pass- 

. ed in favour of the plaintiff." $ 

There is no dispute that the words gadiz darmiani in the original - 
of this petition are conec rendered awmeaning an “under-pro- 
prietary right." 

On the rst November, 1867, the Extra Assistant Commissioner 
made an order that the " under-proprietary rights " in respect of the 
lands within his jurisdiction should be decreed to the plaintiff in 
terms of the compromise; and that as regards Daulatpur, which 
apparently lay outside his jurisdiction, the petition should be refer- 
red for final orders to the Settlement Officer. 

The matter relating to Daulatpur then came before the Settle- 
ment Officer (Mr. forbes) on the 8th June, 1869, and he recorded 
the following order on the petition of compromise :— 

“Plaintiff has filed a deed of compromise setting forth that 
defendant bas agreed to grant plaintiff an under-proprietary right 
in Mouza Daulatpur, subject to an annual payment of 461:4 rupees, 
and certain Sir in two other villages (which has been judicially 
recoxied by the S. M.) Plaintiff to bear patwari’s and choukidar’s 
dues, Defendant never to have the power, he or his posterity, 
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Mr, Ameer Ali. 
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Of ever increasing the demand now fixed. This is verified by the 
parties in my presence. As, however, there is no grant or reserva- 
tion of the right of transfer, the Court sends for defendant, his 
agent being too ignorant and useless, and will have the matter 
formally cleared up before passing any orders." : " 

On the 14th- Tune the case was again placed before the Settle- 
ment Officer, when the final order which bas given rise to the 
present contest was made. It is in these terms :— ; 

"Decree—an under-proprietary right in Mouza Daulatpur in 
favour of plaintiff without right of transfef, subject to an annual 
payment of 461-4 rupees, and subject also to the other conditions 
contained in the deed of compromise." 

On the 21st October, 1872, a further agreement was entered into 
between Sheoamber “and the plaintiff describing themselves res- 


` 


pectively, as “the proprietor and under-proprietor" of the village 


of Daulatpur, The terms of this document have an important 
bearing on the contentions of the defendant and his attempt to 
reduce the plaintiff's status to that of a lessee. The first clause 
recites that— i 

“The Government has assessed the Jama of this village at 450 
rupees. The income from mines is separate from this. If any 
mine be discovered in eur village, then we, the superior and under- 
prooiietor, will be liable to pay to the Government a share out of 
the income (of those mines)." 

In the third clause Sheoamber Singh declares that he is the 
talukdar and “lambarday of Rajapur,” that after his de:th the 
taluka would devolve in the male line to a single heir by rule of 
primogeniture. The description “lambardar” js significart; it 
shows that the Government revenue in respect of Daulatpur i is paid 
through him, : 

The fifth clause among other matters records tlie under-pro- 


prietor’s undertaking to pay “the salaries of the patwaris and ` 


choukidars along with the last instalment.” And further that, ‘the 
leases and receipts will be given to the tenants after getting them 
recorded by the patwari;” and the under-propwetor undertakes to 
“get the payments made by each tenant recorded in the patwari’s 
siaha": "In case of any fault being committed by a patwari ora 
choukidar, the under-proprietor was at liberty to make an applica- 
tion to the Government for his dismissal, and in case of his 
dismissalto get other nominee of his appointed in the place of 
the dismissed patwari or choukidar with the sanction of the 
Government." 


. 
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It is clear from this document that the acknowledged status of e 


the plaintiff was quite different from what is now altempted to be 
fixed upon him. 7 

Since 1869 the plaintiffs name stands recorded in the village 
register as '"'under-proprietor" and a sub-settlement appears to 
have been made with him. In august 1899 the defer.dant himself 
brought a suit'against the plaintiff for arrears of rent in which he 
described their relative positions as that of “superior proprietor 
and ufider-proprietor” respectively, of the village of Daulatpur. 
From 1872 to 1909 there does not appe .r to have been any contest 
regarding the status of the plaintiff. In 1902 he mortgaged the 
village to one Safdar Hossain and let him into possession.” This 
man defaulted in the payment of the rent and the defendant therc- 
upon brought a suit against the plaintiff under section 52 of the 
Oudh Rent Act (XXII of 1886) and obtained a decree. In execu- 
tion of this decree the defendant ejected the plaintiff and took 
possession of the village. The plaintiff then brought a suit under 
clause ro, section ro8 of the Rent Act for recovery of possession 
and obtained a decree in his favour in the Court of the Deputy 
Collector, which, however, was set aside on appeal by the Com- 
missioner whose order of dismissal of the plaintiff’s action “was 
affirmed by the Board of Revenue on the ground that so far as the 
revenue Courts were concerned the matter was res judia/a in 
consequence of the decision in the defendant's suit under section 52 
and that the plaintiffs remedy lay in the civil Courts. This view 
of the Board as to ves judicata bas necessitated further litigation 
extending over six years. 

The Board's order was made on the 3oth November, 1911, and 
the present suit was brought on the 2nd August, 1912. 

Their Lordships cannot help observ:ng that, so far as appears 
from the record, the defendant forthe first time in 1909, in the 
proceedings in the revenue Courts, put? forward the contention 
that the plaintiff was not an “ under-proprietor" but only a “lessee.” 
In his written statement in the present action he did not commit 
himself specificallysto that contention. In paragraph 3 he simply 
states :— 

“Tt is admitted that a compromise was entered into, but the 
power of transfer was never allowed. The word gabis darmiant 
during those days did not particularly mean what it now means in 
legal phraseology." " 

He ‘does not say, however, what it actually meant. This was 
left to his pleader~to develop in the statement recorded bye the 
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P, C. eCourt under the provisions of the Civil Procedure Code. It was 
1918. then that he expressly took up the position that the plaintiff was a 
Sripat mere “lessee” and, therefore, liable ta ejectment. And he based 


his contention on the words “ without right of transfer,” introduced 

foe as would appear ex abundanti cautela by the Settlement Officer 

Mr. Ameer Ai, (Mr Forbes) in.his order of the r4th June, 1869, Qn the petition 
ibd of compromise jointly executed by Sheoamber and the plaintiff. 


The position of a gabiz darmiani or '"'under-proprietor" was 
fully understood in Oudh before the passing of Act XIX of 1868, 
which definitely crystallized and gave statutory recognition to his 
tights and status. It had come into being from the circumstances 
of the times ; the exactions of the revenue collectors under the old 
regime had forced many small proprietors to protect themselves 
against oppression by engaging with some more powerful neighbour 
to pay the Government revenue through him, but retaining their 
right in the property. In 1866 the Indian Legislature recognised 
their right to obtatn a sub-settlement of their property, and the 
Act of 1868 clearly defined their position. 


It recognises three classes of persons, and three only, as having 
; an interest in and entitled to hold land for the purposes.of the Act 
in the province of Oudh, viz., “ proprietor,” “ ucder-proprietor,” and 
"tenant" It defines a “proprietor” thus: “Proprietor” does 
not include an under-proprietor. Where there are two private 
rights of property, one superior and the other subordinate, in the 
same land, “proprietor”? means the holder of the superior right 
only. (The importance *f the words "rights of property " cannot 
be over looked in connection with the present dispute.) 


An '"'under-propfietor" is defined in the following words: 
'" Under-proprietor' means any person possessing a heritable and 
transferable right of property in land, for which he is liable to pay 

" e rent."- 4 

And a “tenant” is defined to mean any person, not being an 
under-proprietor, who is liable to pay rent. 

That the Act does not recognise any. other estatus except the 
three it defines is clear from section 102, which gives the right to 
sue under its special provisions for the recovery of land from which 
the “applicant ” has been illegally dispossessed to “landlord, 
under-proprietor, and tenant.” “Tenants” are divided into two 
classes, viz, those with the right of occupancy and those without 
such right. Tenants with a right of occupancy havea “heritable,” 
but Bot a “transferable,” right, and all tenants are entitled to a lease 


d 
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and are liable tq be ejected for default in the payment of rent, which 
they may resist on different grounds. 

[t is thus absolutely clear that the Act draws a sharp distinction 
between an "'under-proprietor" and a "tenant" And this was the 
lswevhen Mr. Forbes made his "decree" on the 14th June, 1869. 
The parties bad come to a compromise and embodied the terms in 
a document which both had signed. Sheoamber had given to the 
plaintiff, in consideration of his withdrawing his suits, then pending, 
for a half-share of the taluka, the “under-proprietary right" in the 
village in question ona rnt which was the exact amount of the revenue 
payable thereon to Government, and had expressly abandoned any 
right “to take’ back or resume the property” so given. Nothing 
could be clearer than the intention of the parties expressed in this 
document, that Sheoamber intended to give and the plaintiff intend- 
ed to take the properties as "under-proprietor." When the matter 
went before the Settlement Officer, he, in an excess of caution, wanted 
to ascertain from Sheoamber whether the talukdar wished to convey 
to the plaintiff “the right to transfer." Sheoamber was sent for, but 
failed to attend; and the plaintiff, to avoid further harassment, 
appears to have agreed to the passing of a decree without “right of 
transfer.” The Settlement Officer's order involves a contradiction 
in terms. He “decrees” to the plaintiff the status of an “under-pro- 
prietor,” and-then adds the words "without right of transfer," which 
totally nullifies the previous declaration. He must have been aware 
of the law, and must have used the word "'under-proprietor" in its 
statutory and, what is more, its ordinary sense, the sense in which 
the parties had, their Lordships have no doubt, used it in their deed 
of compromise. As the Commissioner in the suit under ‘section 52 
observed, Mr. forbes’ decree “ created a tenure which is quite out- 
side the Reht Actas it now stands." More correctly, it created a 
tenure unknown to the law as it then stood. 

A good deal of stress has been laid on the fact that the plaintiff 


agreed to a decree with those words added, showing that he him- | 


self gave up before the Settlement Officer his right to transfer. The 
plaintiff was declared to be an-“ under-proprietor" in accordance with 
the terms of the compromise ; the law attaclies certain rights to that 
status ; so long as he retains that status heremains clothed with those 
rights, and he cannot be divested of those rights unless and until 
he loses that status. Their Lordships are of opinion that the words 
“without right of transfer" in Mr. Forbes! decree do not affect the 
rights of the plaintiff as under-proprietor; and that the decrees of 
the Courts in India are perfectly right, Their Lordships will ac- 
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P. C. * cordingly humbly advise His Majesty that this appeal should be 
1918, dismissed with costs, 
Sripat | T. L. Wilson & Co. :—Solicitors for the Appellant. E 
Basant. IURIS S Lord & TET :—Solicitors for the Respondents. 
Mr, Ameer Ali, V Mi Pes l Argini dismissed. 
i . e 


PRESENT :— Viscount Haldane, Sir John Edge, Mr. Ameer Ali and 


Mr. Walter Phillimore, Bart. 4 


P. C. | BASUDEO ROY AND OTHERS ` 
, 1918. : 20. 
av 
February, 1, 2. 5.75 MAHANT JUGULKISHWAR AND ANOTHER. , 
March, 21, > 4 ` 


— [ON APPEAL FROM TRE HicH COURT OF JUDICATURE AT FORT 
4 WILLIAM IN BENGAL, | 


` Hindu Law— Religious endowments—Debottar—Asthal (Math), nature — of— 
Purchases out of Asthal income—Altenation by guardian of miner mokant 
with leave of Court, whether binding on Asthal property. 


The Mohant of a Hindu Asthal or Math holds the property in trust for the 
institution itself. He can only alienate in case of necessity, 


Acquisitions with the income of an Asthal are nU to the same trust as 


the origina] property. e i 


In the absence of a necessity which would make the debts contracted by him 
binding on the institution a Mohunt has no power to alienate its properties for 
the purpose of discharging those debts and if the Asthal was "not liable for such 
debts, his successor is entitled to have the sales set aside. í 


: J, a Mohunt, appointed the first respondent, a minor, his successor, and _ 
* * lefta will whereby he appointed C, as the minors guardian. J had mortgaged 
: the Asthal property. The mortgagees after his death brought or threatened 
proceedings on the mortgages. To pay off their liabilities C, who had proved- 
the will and had been acting as the guardian of the minor and manager of the 
Asthal property, obtained leave from the District Judg@ to sell and accordingly 
sold s share of the Asthal property in order to pay off the liabilities : d 


Held, that C, whether acting as executor to the will of J, or as guardian of 
the minor Mohunt did not possess larger powers than the actual Mohunt, and 


that in the absence of proof that the original debts were binding on the Asthal, 
the sale must be set aside. 


Ram Parkash Das}, Anand Das (1) followed, 
KD (1916) L, R, 43 1, A. 731 24 C. L. J. 116, 


x 


» 
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Consolidated appeals from two decrees of the Calcutta High, 
Court (Chitty and Teunon, JJ.) (July 22, 1913) reversing two 
‘decrees of the District Judge of Darbhanga, dated the 16th Nov- 
ember, 1908. ` | 

eThe present mohunt of an Asthal sued to set aside certain 
alienations of Asthal property made during his minority by his 
guardian appointed by the will of the former mohunt. ‘The trial 
Judge dismissed the suits, holding that necessity for the alienations 
was proved. The High Court (Chitty and Teunon JJ.) reversed 
this decision and decrébd the suits. Hence these appeals. 

Sir W. Garth for the Appellants: These are suits to,set aside 
alienations made by an executor with the leave of the Court. They 


are founded on allegations of fraud: plaintiff knew he could not ` 


succeed without such allegations: but no fraud is proved. The 
property alleged to be debottar was not really such : on the proper 
construction of the sanads and on the evidence the truth is that it 
was held in beneficial ownership by the successive mohunts subject 
only to a trust to devote a part only of tbe income to feeding 
mendicants, The powers of the guardian of an infant heir are set 
out in Hunoomanpersaud Panday v. Mussumat Babooee Munraj 
Koonweree (1). The authority of the sebait of an idol and that of 
a mohunt are similar: Prosunno Kumari Debya v. Golab Chand 
Baboo (2). The mohunt iis estopped by what the executor has 
done if it were done ona fide. 

[Viscount Haldane referred to Attenborough v. Solomon (3)]. 

Reference was also made to Lanangan Chetty v. Detyasikamony 
Pandara (4). 

As to how far the compromise with the mortgagees 1s binding 
on the present mohunt vide Hossein Ali Khan v. Makanta Bhaga- 
ban Das (5). | 

The property here is not really debottar. ‘There is no sugges- 
tion that it was dedicated to an idol or idols: there is no mention 
of idols in the sanads. | i 

The District Judge held himself bound by Shen Shankar Gir v. 
Ram Shewak Chowdhri (6) but that case is distinguishable: thc 


grant there was to a mohunt, while here the grant was only toa’ 


(1) (1856) 6 M. I. A, 393. 
(2) (1875) L. R. 2 I. A. 145; 14 B, T. R. 480. 4 


(3) (1913) L. R. A, C. 76. * 
(4) (1917) L. R, 44 I. A. 147126 C. L. J. 153. s 
45 ( 1506) I, L. R. 34 Calc. 249 (255). : 
(6) (1896) I. L. R. 24 Calc, 77 (80). x dp Aou, 2% 
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e Gossaipn, though he was called a mohunt later: further, the grant 


here is not entirely for maintenance. 

Even assuming that tbe property is debottar, still, if a mohunt 
sells dona fide his successor is bound. If the executor acts with- 
out fraud or collusion, he is in exactly the same position as the 
Mohunt. 


+ 

'Reference was made to Banga Chandra Dhur Biswas v. Jagat 
Kishore Chowdhri (1); Murugesam Pillai v. Manickavasaka 
Pandara (2). 3 

De Gruyther, K. C, and Dube for the Respondents: If the 
mortgagee’s decrees were not binding on the present mohunt, 
no amount of pressure under them would justify the sales. 
Neither the decrees nor the mortgages on which they were based 
were binding. A person in charge of Asthal property who desires 
to mortgage, whether.as manager or guardian, must show necessity : 


-and in the case of a Math the necessity must be the necessity of the 


institution itself, not of the incumbent. The onus is on the person 
dealing with a qualified owner to show one of two things, actual 
necessity or that he made a proper enquiry, which led him to 
believe there was necessity. There is no proof of ' either in the 
present case, and the High Court were right therefore in setting 


aside the sales. 
Sir W. Garth replied. . C. A. V. 


The judgment of their Lordships was delivered by 


Mr. Ameer Ali :—These two consolidated appeals from a judg- 
ment and two deciees of the High Court of Calcutta, bearing date 
the 22nd July, 1913, arise out of two suits brought by the plaintiff 
iespondent in the Court of the Subordinate Judge df Darbhangah on : 
the 8th July, 1907. The object of both suits was to recover posses- 
sion of certam landed property alleged to have been improperly 
alienated.during the plaintiff's minority by one Chattar Pandey, pur- 


'porting to act as his guardian. 


The facts on which the two actions are TRP are fully set forth 
in the judgment of the High Court. It is not pecessary, therefore, 
to give more than a bare outline, 

The plaintiff respondent is admittedly the present mahant of the 
Bairagi Asthal of Lowthwa,-in the district of Darbhanghah. His 


- - predecessor, Janki Das, died in 1894. ‘Before his death he appears 
‘ to have appointed the plaintiff (his nephew by blood relationship) 


(1) (1916) L. K. 43 I. A. 249 , 24 C. L, J. 487. 
42) (1317) L> R. 44 L A. 96; 25 C. L. J. 589, 
..9 , ; 


1 
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‘his successor to the office of mahant, and it is alléged, and not 
controverted, thaf his nomination was confirmed, in accordance with 
the custom governing the successionyto the mahantship,. by the 
‘mahénts of the neighbouring Asrhka/s. It is not disputed that at the 
time of Janki Das's death the plaintiff was a minor and that in conse- 

quence thereof Janki Das had, by a testamentary document executed 
shortly before, appointed Chattar Pandey as his gu&rdian. Chattar, 
obtained probate of Janki's will on the 6th February, 1894, and 
from that time purported to act as thg guardian of the minor and 
manager of the Astal preperty. 

It 1s quite clear that for some yeárs before his death Janki Das 
was heavily involved in debt. On the 29th January, 1885, he had, 


executed a mortgage in favour of one Tej Narain Roy in respect of ' 


six annas of the village of Majhowra for 5,500 rupees. On the grst 
May, 1889, he had created a mortgage in favour of one Ram Narayan 
Roy, in respect of four annas of Majhowra for a sum of 3,500 rupees j 
and'a third also in favour of Ram Narayan for 2,605 rupees on the 
17th May, 1892, in*respect of another share of the same village. All. 
three mortgages were outstanding at the time of -his death, though 
on the first a sum of 9,000 rupees is said to have been repaid, leay- 


ing a balance of something like 6,000 rupees. For the realisation of, 


this amount, the defend ants to the first action, who are representa- 
tives of Tej Narain Roy, the mortgagee under the first deed, brought 
a suit on the 20th February, 1899, dvainst the present plaintiff as 
the legal representative of Janki Das. The Plaintiff (defendant to 
that action), being a minor at the time, was sued as such under the 
guardianship of Chattar Pandey. Before, owever, any defence was 
entered, Chattar entered into a, compromise with the mortgagees by 
which, in consideration of the remission by them of 600 rupees, he 
consented on behalf of the minor to a mortgage decree against the 
six annas share of the village of Majhowra that had been mortgaged 
to Tej Narain Roy. The decree of the Subordinate Judge embody- 

ing the terms of the compromise bears date the 27th April, 1899. 
a, Three years later, on the 16th June, 1902, Ram Narayan Roy 
brought á suit on the second mortgage for the realisation of this 
debt, which ended similarly in a decree based on a compromise 'en- 
tered into by Chattar Pandey. This decree bears date the arst July, 
1902. Subsequently Ram Narayan Roy obtaihed a decree absolute 
for sale, an1 in fact initiated proceedings to TANE the mortgaged pro- 

perty sold under process of the Court. 

It is stated that, although no proceedings had actually been 
taken t$ enforce the third m ortgage, an action was threatened, and 
e 
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¿n consequence thereof an agreement was arrived at between the 
* 


creditors and Chattar Pandey. es 

In order to pay off these liabilities Chattar Pandey, on the roth 
July, 1905, applied to the District Judge of Tirhoot for leave to Sell 
an eight-anna share of the village of the Mijhowra to the two sets 
of purchasers whose sales are impugned in the present suits, one of 
whom was in fact the representative of the original mBrtgagee ; and 
on the rath August, rgos, obtained the sanction prayed for. On 
the 19th of the same month Chattar executed in favour of the 
appellants Basudeo Roy and his brothers a @eed of sale in respect 
of six annas ; and in favour of the appellants in the second appeal 
a deed in respect of two Annas of the village. 

The plaintiff sues to have these sales set aside on the allegation 
that the property forming the subject-matter of the present actions 
was debotiar, or endowed property, and that neither Janki Das nor 
Chattar Pandey had any right or power to encumber or alienate it. 
He further charges that there was no valid necessity for the aliena- 
tion, nor were the debts of Janki Das binding on the property of the 


'Asthal. The defendants controverted both allegations, and the 


parties went to trial on two simple issues: frstly, whether the pro- 
perty was dedotiar, and consequently subject to rules governing 
religious or charitable endowments, and, secondly, whether there 


was any such justifying necassity as would render its, alienation , 


valid under the Hindu law. i 
Both the Courts in"India found that the property was acqui ed 


with the funds of the institution, and was dejoAar, but they have 


differed on the question of necessity. The trial Judge was of opinion 
that the defendants—the purchasers under the two deeds of sale 


which the plaintiff seeks to set aside—had sufficiently established | 


a legal-necessity of a pressing kind “to justify the alienations made 
by him,” and he accordingly dismissed’ both suits. On appeal, the 
learned Judges of the High Court of Calcutta, on the issue of valid 
and justifying necessity, came to an opposite conclusion, and in that 
view decreed the plaintiff’s claim. 

Before this Board counsel for the defendants assailed the find- 
ings of the High 'Court an both points. He contended that under 
the grant.to which reference will be made presently the mahant for 
the time being is absolutely entitled to the income of the property 
attached to the <Astkal, and that any property bought out of such 
income .became the’ personal property of the mahant. And he 
argued in the alternative that, even if the property were to be re- 
garded as part of the 4£s/4a/ property, the facts proved in the “case 


e mu 
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amply established pressing legal necessity as found by the trial, P. 
Judge. 1918. 


Their Lordships have TR to examine, in the first place, 
thé character" and, scope of the original grant to the founder of 
Lowthwa 4s/Aal. The nature of these institutions and the circums-  Jugalkishwat. 
tances under which they come into existence ‘are described in the Mr, Ameer Ali, 
judgment of this Board in Ram Parkash Das v. Anand Das (1). — 
"An Astal, commonly known in Northern India as a Math,” 
says Lord Shaw, who delivered the judgment of the Board—“is an 
institution of a monastie nature. It is established for the service 
of a particular culf, the instruction in its tenets, and the observance 
of its rites, . . . . The Mahant is the head of the institutign. He 
sits upon the gaddi ; he initiates candidates into the mysteries of the 
cult ; he superintends the worship of the idol and the accustomed 
spiritual rites ; he manages the property of the institution ; he ad- 
ministers its affairs ; and the whole assets are vested in him as the 
owner thereof in trust for the institution itself.” ' 

“And Lord Shàw went on to add :— 

“The nature of the ownership is, as has been said, an ownership 
for the Math, or institution, in itself, and it must not be forgotten 
that, although large administrative powers are undoubtedly vested . 
in the reigning Mahant, this trust does exist and must be respectéd." 

The grant in the present case is set out tn extenso in the judg- 
ment of the High Court. It is an ordinary dirt, or charitable and 
religious grant, by a pious Hindu Raja toa Hindu gossain (Batran 
Das). The following words clearly show that, though the property 

‘was granted to an individual, it was burdefied with an explicit and 
unambiguotis trust :— ` 

“Mouzah, with boundaries, you will, at ease of mind, make culti- 
vation and settlement of, and, making distribgtion out of the pro- 
ceeds that may arise among sadAus and sants (holy and religious 
men), you with your disciples and companions will enjoy (the » . 
remainder) without any anxiety. Kuowing this to be a grant made for 
the love of the deity named above, no one will offer any opposition." 

The subsequent confirmation of this grant in 1786 by one of the 
successors of the original grantor removes all doubt and ambiguity 
as to the meaning of the grant By that time the present A4sêkal 
had sprung up, and the guru or preceptor had become the head of 
an institution with a seat of honour (the gaddi). The Asthal was 

- henceforth an institution devoted to the cult of the worshippers who 
congregated-there, Their Lordships concur with the learned Judges 


(1) (1916) L. R. 43 l. A. 73; 24C, L, J. 116, ` | ó 
S e 
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iis qf the High Court and the trial Judge that the village of Lowthwa 
1918, attached to the Asthal is endowed property subject to ‘the trust set 
wn i 


out in the grant, and that all acquisitions with the income thereof  ' , 
are subject to the same trust. This being their Lordships’ view, 
N regarding the character of the village in suit, the next question 1s: 
AP, Ameer Ali. Have the defendants discharged the onus which rests on them to 
dim establish justifying necessity? Chattar Pandey, whether acting as 
executor to the will of Janki Das or as guardian of the minor 
mahant, cannot be said to have possessed larger powers than the 
actual mahant, and the validity of his transaetions in relation to 
: the Asthkal property must be judged by the same rules as apply to 
the acts of the de jure head of the institution. In the absence of a 
necessity which would make the debts contracted by him binding 
on the institution the mahant has no power to alienate its properties 
for the purpose of discharging those debts, and if the Astal was 
not liable for such debts, his successor would be clearly entitled to 
have the sales set aside. 4 fortiori, the same considerations apply 
to the dealings of Chattar Pandey. ° 
Although the defendants throughout appear to have contended 
that Majhówra was the personal property of Janki Das, upon the 
. facts proved there can be no doubt they must have known that it 
was part of the 44szAa/ property. It is contended that the mortgages 
for the discharge of which the sales now impugned were effected, 
f were executed by Janki Das for the satisfaction of some older debts. 
There is no evidence that the defendants made any enquiry as to 
the character of those -debts, whether they were incurred for the 
benefit of the Asthal, or forthe benefit of Janki Das, in his capacity 
as mahant, It is in evidence that Janki Das was a man who did 
mot live up to'the standard of the community to whichehe belonged, 
and of which he was the head. There is nothing to show that any 
. portion of the monies borrowed in the first instance went for pur- 
. «poses which would make them binding on the Æsthal. On the 
whole, their Lordships concur with the reasons given by the learned 
Judges of the High Court in holding that the defendants in these 
suits have wholly failed to establish any justifying necessity for the 
sales by Chattar Pandey ; and they are of opinion that:these appeals 
should be dismissed with costs. , They will humbly advise His 
i Majesty accordingly. P 
T. L. Wilson and Co.—Solicitors for the Appellants. 
Watkins and Hunter.—Solicitors for the Respondents. 
J. M. P. , Appeals dismissed, 
: e 
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CRIMINAL REVISION: ' 


Before Mr. Justice Newbould and Sir Syed Shamsul Huda, 
Knight, Judge. 
go CHANDRA NATH MUKHERJEE 
| z i v. 
EAST INDIAN RAILWAY COMPANY,* 
Criminal Procedure Code (Act V of 1808), Sec. 144—0Order passed by the Magis- 
trate—Jurisdiction—Imminent danger——Finding, if stufficternt— Order, tf 
, Should be interfered with after a months. | i 
Jurisdiction under section 144 of the Code of Criminal Procedure primarily 
«depends on the urgency of the case. 


‘The mere statement by the Magistrate that he considered the case to be 
imminent is not sufficient to give him jurisdiction if the facts set out by him show 2 
that really there was no urgent necessity for action in this connection. 


The High Court interfered with an order passed under section 144 of the 
Code of Criminal Procedure although two months expired since the order had 
been passed, on tbe ground that a prosecution under section .188 of the Indian 


Penal Code for disobedience of that order was instituted after the issue of the | 


Rule. À A 


i 


Chandra Kanta Kanjilal v. King-Emptror (1) referred to. 


Application for Revision under section 435 of the Code of 
Criminal Procedure. : 

Rule to show cause why the order of the District Magistrate 
directing the petitioner to remove an obstruction to a certain culvert 
so that the drainage of the quarters «f the opposite party, East 
Indian Railway Company, may be freely admitted into the tank of 


“the petitioner should not be set aside. ) 


The material facts and arguments will appear sufficiently from 
the judgment. 
Babus Manmatha Nath Mukherjee and Haradhan RNE for 
the Petitioner: 
Mr. S. R. Das and Babu iiA ind Chowdhury for the Oppo- 
site Party. 
The judgment df the Court Was as follows: 1 
This is a Rule calling upon the District Magistrate of Burdwan 
and the East Indian Railway Company to show cause why the order 
of the District Magistrate directing the petitioner to remove. an 
obstruction to a certain culvert should not be set aside. The order , 
*Criminal : Revision No, 293 of 1918, against the order of P, H. Waddel Esg., 
District Magistrate of Burdwan, dated the 13th March, 1918, 
(1) (1916) 20 C. W, N. 981. : . 
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* in question was passed under section 144 144 Criminal Procedure Code 
abd a preliminary objection has been taken that as more than two 
months have expired since the order was passed the order has spent 
itself and that this Court cannot now interfere. 

Our attention. however has been drawn on behalf of the peti- 
tioner to the decision of this Court in the case of Chandra Kanta 
Kanjilal v. King-Emperor (1), In that case an ordet under section 
144 Criminal Procedure Code which had expired was set aside, 
The only difference which we can see, so far as the present point is 
concerned, between that case and the presént one is that in that 
case the petitioner had beep prosecuted under section 188 before 
the Rule was obtained. In this case the Rule has been obtained 
against the order under section 144 only ; but we are informed that 
a prosecution under section 188 Criminal Procedure Code for 
disobedience of that order has since been instituted. We do not 
think it necessary to require the petitioner to make a fresh applica- 
tion to quash the prosecution which has since been instituted in 
order to give him a Zocus standi to question the order under section 
144 Criminal Procedure Code. Sooner or later this Court will 
have to determine whether this order was made with or without 
jurisdiction and as the parties are now before us we think that that 
question should be decided in these proceedings. 

Stated shortly, the dispute between the parties is whether the 
opposite party have a right to drain a certain triangular piece of 
land belonging to them into the petitioner’s tank or whether they 
have not. Into the merits of this dispute We have no intention of 
entering. In fact, in these proceedings we should not be justified 
in considering whether the opinion expressed,by the Magistrate on 
the civil rights of the parties is right or wrong. * What we have to 
consider is whether the Magistrate’s order was made with jurisdic- 
tion or not. Jurisdiction under section 144 Criminal Procedure 
Code primarily depends on the urgency of the case. The chapter 
is headed “Temporary order in urgent cases of nuisance or appre- 
hended danger.” In our opinion, in the present case although the 
Magistrate has held that the present state of the land round the 
Railway menial quarters is»a source of imminent danger to the pub- 
lic health in consequence of the 2nd party’s act in closing the cul- 
vert which admits the drainage water into his tank, we cannot find 
in his statement of the facts any justification for the finding that the 
danger is imminent. It appears that this dispute has been going on 
for nen. and on a previous occasion proceedings nee the 


e (1) (1916) 20 C, W. N, 981. 
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same section resulting in an order directing the removal of thee CRIMINAL. 


obstruction of the passage of water into the petitioner's tank being 1918, 
revoked on the znd October, r917. The Magistrate has held that Chandra 


the evil is a cumulative one. That may be so; but it is not shown v. 
thah the culminating point has been reached at which there is pes Cane 
; ye 
imminent danger. The only fact which he sets out in his judgment um 
which would indicate any imminent danger is that a rainfall of one 
inch in an hour would flood the menial quarters and compel their 
vacation. But this is an imminent danger of quite a different kind 
to that on which this Order is based. It is a danger to the inhabit- 
ants of this quarter who may be inconvenienced but is not a source 
of danger to public health. 'The mere statement by the learned 
District Magistrate that he considered the case to be imminent is l 
not sufficient to give him jurisdiction if the facts set out by him 
show that really there was no urgeht necessity for action in this 
connection and that we so hold in the present case. 

We accordingly make the Rule absolute and set aside the order 
of the District Magistrate dated the 13th March, 1918, under section 
144 Criminal Procedure Code passed against the petitioner on the 
ground that it was made without jurisdiction. 


A. NR C Rule made absolute. oe 


(1) (1916) 20 C. W. N. 981. 


Before Sir Lanttlot Sanderson, Knight, Chief Justice and Mr. Justice : 


Beathcroft. 
SERGEANT R. MILTON ; CRIMINAL, 
m i . eh, 
v. 1918. 
Nagan? 
Mr. AND Mns. SHERMAN.* June, £4. 
Indian Penal Cede (Ach XLV of 1860), Secs. 415, 417— Cheating— Deception, m 
effect of. 2 


+ The accused had become engaged to the daughter of one S., and proposed to 
him for the hand of his daughter, and represented to:him that he was an unmarried 
man. S, gave his consent to the! proposal, and the accused was admitted to the 
house of S, and was accepted as bis future son-in-law. On certain informations ^" : 
having been brought to S in consequence of which he charged the accused with : 
* Criminal Revision No. 460 of 1918, agrinst the order of K, B Das Gupta, 
Fsq., 31d Presidency Magistrate, Calcutta, datcd the 11th May, 1918, A 
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CRIMINAL. e being a married man, the accused admitted the fact, and S immediately insisted 


y 1918 upon the engagement being broken off. Then the daughter, who had attained 
— majority, of her own accord left the house of S and went to the accused : 


Milton Held, that the facts of the case did not constitute an offence under sectior 417 
Shenin read with section 415 of the Indian Penal Code, in as much as it could not be 

— said that S was induced by the deception practised upon him to help, unirten- 
tionally of course, the accused to seduce his daughter. The aeeepHon was at 
an end when the parties knew that the accused was a married man, and the 
Court had only to look at the natural results of that deception during the time 
when it was practised. The facts of the case did not therefore justify an inference 
that any damage or harm was caused to the mind or reputation of S by the 
deception practised by the accused. 

Criminal Revision. 

The petitioner prayed that the order of the 3rd Presidency 
Magistrate of Calcutta, convicting him under section 417 Indian 
Penal Code and sentencing him'to undergo rigorous imprisonment 
for two months and to pay a fine of Rs. 100 or in default to under- 
go a further imprisonment for two months, might be set aside. 

The material facts and arguments will appear sufficiently. from 
the judgment of Sanderson, C. J. 


Messrs. E. Norton, Gregory and K. NV. Chaudhuri, and Babu e 
Jyotish Chandra Hazra for the Petitioner. . 


Mr. Orr (Deputy Legal Remembrancer) for the Crown. 
The following judgments were delivered : 


EM Sanderson, C. J. :—In this case a Rule was issued at the ins- 
— tance of Sergeant R. Milton calling upon the Chief Presidency 
Magistrate to show cause why the conviction of and the sentence 
passed on the petitioner should not be set aside on grounds 1 and 2 
= mentioned in the petition. The grounds referred "to are (1) that 
upon the facts of this case no offence under section 417 Indian 
Penal Code has been made out against the petitioner, and (2) that 
~ the learned Magistrate’s judgment is vitiated by the admission of 
evidence subsequent to the alleged cheating, and the said evidence 
has materially influenced the learned Magistrate's decision. 
Now, this is a case out of the ordinary; and, the facts may be 
shortly stated. ` 
It appears that beigis the 23rd of March of this year the peti- 
tioner had become engaged to a girl called Mildred Dorothy Sher- 
man, the daughter of Mr, P. J. Sherman, who lived at ro, Sudder 
Street. Apparently, eithe: on the 23rd of March or shortly before the 
231d of March, accoiding‘to the case for the prosecution the peti- 
tianer proposed to the girl’s father for the hand of his daughter, and 


- 
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thereupon Mr. Sherman asked the petitioner if he was unmarried, e 


and the petitioner is allezed to have assured him that he was a 
bachelor. The learned Magistrate has found in favour of the prose- 
cution story in that respect, and has held that that question was ask- 
ed by Mr. Sherman and that the petitioner replied by saying that 
he was unmarried. The petitioner's case was that he did not say 
what Mr. Shérman swore that he had assured him. To my mind 
that is quite immaterial, because it is clear that the petitioner was 
asking the father's leave to be engaged to bis daughter and if he 
did not specifically say that he was unmarried, he impliedly 
represented that he was an unmarried man. The very fact of 
his asking the father to be allowed to be engaged to his daughter 
involved an implied representation that he, the petitioner, was 
unmarried. The father gave his consent to the proposal, and 


the petitioner was admitted to the father’s house and was accepted 


as his future son-in-law until on or abou&the 24th of April, when 
certain information was brought to the father, in consequence of 
which the father charged the petitioner by a letter with being a 
married man having a wife and two children in England. Upon 
su:h charge being made the petitioner admitted the fact, and, as I 
understand, wrote two letters,——one to the father and one to the 
girl, —admitting that he had been wrong, but asserting his devotion 
to the girl, saying that he had naver‘really cared for his wife and 
that he was under the impression thit she was suffering fron an 
incurable disease and it would not "be long before she would depart 
this life. It appears that in one of his letters he went so far as to 
say that he was prepared to take a beating from the father if he 
wished to give him one. These two letters were delivered as I 
understand on the morning of the 25th of April. On the 26th, so 
we are informed, there was a dispute.at Mr Sherman’s house ,be- 
tween the parents and the son on the one hand and the girl on the 
othzr. We are told by Mr. Norton that the effect of it was that the 
girl was told that sithar she mist give up the petitioner altogether 
or she must leave the house. The result was that on the 27th the 
girl of her own accard did leave the house and she went to the 
petitioner. That night she slept at the house of, a certain Mrs, 
Leighton and in the room of Mrs. Leighton ; and, on the following 
morning, the a8th, at Mrs. Leighton’s request she left Mrs. Leighton’s 
house : it is said that on the previous day a room had been engaged 
in some house at Dhurumtollah, but the girl had to leave itin con- 
. Sequence of the intervention of her mother: and, the result was that 
on the 28th a room at the Trocodero Hotel was engaged which gon 
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*tained two beds in which the petitioner and the girl gre alleged to 
have spent the night. 
Those are all the facts of the story which I think I need refer to. 
On the 27th, the day on which the girl left her parents’ house, 
the mother wrote a letter to the Chief Presidency Magistrate to [his 
effect:  "Sir—My daughter has been enticed away by Sergeant 
Milton of Hastings and taken to a house in Dhurifmtolla next to 
Milton's stable where he is confining her. I went to the house to 
see her but the people prevented me from doing so. My daught-r’s 
name is Mildred Dorothy Sherman. I pray*that you will help me 
to have my daughter made over to me." l 
‘Your most obedient,” and, signed as D. Sherman that, I un- 
derstand is the mother. Then there was an order made on the 
back to this effect “The complainant examined—To the Inspector 
Taltolla Thanna—Warrant for arrest of Mildred Dorothy Sherman. 
Bail Rs. 5o—mother D. Sherman to stand security." That was on 
the 27th of April. Apparently, on the 3oth of „April this matter 
came before Mr. Swinhoe, the Chief Presidency Magistrate i in Court 
and he examined the girl. She said "I am er years old. I left my 
mother's house of my own accord. I have not been confined by 
any one." The result was that Mr. Swinhoe declined to issue pro- 
cess. Then on the same day, there were no less than three petitions 
of complaint presented by both the mother and the father. I need 
not go into the petitions in detail, but the petition of complaint 
upon which the accused has been convicted was the third one. The 
accused was tried by Mr. Das Gupta, the third Presidency Magis- 
trate, and was convicted" of cheating under section 4:7 Indian 
Penal Code. That section provides as follows: ‘Whoever cheats 
shall be punished with imprisonment of either descriftion for a term 
which may extend to one year, or with fine, or with both :? and, 
in order to see what cheating consists of, one has “to refer to section 
415. I need not read the whole of the section, because it is agreed 
that itis only the second part of the section which can be material 
to this case. It runs thus: “Whoever by deceiving any person... 
intentionally induces the person so deceived to dg or omit to do any- 
thing which he would not do or omit if he were not so deceived, 
and which act or omission causes or is likely to cause, damage or 
harm to that person in body, mind, reputation, or property is said 
to ‘cheat’.” 
Now, in this case it is not suggested that any damage was done 
to the body or the property of either Mr. Sherman or of Mrs. Sher- : 
mas, butitis alleged that the deception which the petitioner im- 
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posed upon Mr, and Mrs, Sherman did in fact damage their mind, ` CRIMINAL, 
and reputation. ` 


1918, 
The learned Magistrate has, I think, really based his judgment M 
m . , Hton 
upon the finding that the girl was seduced by the petitioner. As to 
whather the girl was seduced by the petitioner we are not ina posi- Sherman, 


tion to express any opinion we have not seen the witnesses and it Sanderson, C. J. 
would be very*difficult for us to express any opinion on that point with- Ed 
out an examination before us of the witnesses in the witness box. 
But I think itis only right to mention that the girl has-sworn that 
she was not seduced by*the petitioner, and ‘she offered to submit 
her body to any medical examination which might be directed. 

But on the evidence the Magistrate cid come to the finding that 
the girl had been seduced. He said “The girl’s story given in re- 
examination that she is as immaculate as she ever was before, is im- 
possible to swallow." He has found that the parents have suffered 
in their reputation, and he has found that they bave suffered in their 
minds. .I think it is clear that he has come! to this conclusion be- 
cause he found that the girl was se duced. ! 

In order to substantiate what I have said, I desire 'to read 
two or three passages from the Magistrate's judgment. He said 
first of all “But for the deception the accused practised . 
upon the parents in this cass they would not have certainly 
allowed the accused —a married man with wife and two 
children—to come into their house, court and make love 
to their daughter in their very house, to help the accused in seduc- 
ing the girl and thereby disgrace themselves." By the use of the 
words “to help" it is obvious the learned Magistrate meant 
“unintentionally to help." ‘...That they have been so disgraced— 
that they bave* suffered in their reputation as respectable people 
cannot be doubted for a moment.” As I read his judgment, he ` 
came to the conclusion that they had been induced by the deception | 
practised upon them to help unintentionally the petitioner to seduce * è 
their daughter. He said again, “Respectable people would never 
allow or tolerate such a thing and would never speak well of any 
parents who would, allow a married man's entrance into their house 
in order to court—to make love to their daughter and thereby help’ 
‘the man in seducing and ruining the daughter as the accused has 
done in this case. ...That the parents of the girl Mr. and Mrs. 
Sherman have suffered and been suffering great mental agony over - 
the matter (as sworn to by them) for having allowed the accused to 
come into then house and there make IUve to their own daughter 
for Such a léngth of time and thereby”—again the Magistrate jises 
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ethe same words—"helped the accused in seducing and ruining the 


girl, cannot also be doubted for a moment" ` It is therefore clear 
that the learned Magistrate has found that deception was practised 
upon these two people, and as to that I agree with him. But he 
comes to the conclusion that they had been induced by the degep- 
tion to help, unintentionally of course, the accused to seduce their 
daughter. * 4 


To my mind the conclusion to which the learned Magistrate has 
come cannot be supported by the facts, becayse it is clear beyond 


all doubt that on the morning of the asth of April at the latest every 


body connected with this matter knew that the petitioner was a 
married man :—The father and the mother knew, and the girl herself 
knew that he was a married man, and therefore the deception was at 
an end on the morning of the 25th. That the petitioner had practised 
deception upon these people is undoubted, but we have to look at 
the natural result of that deception and only at the natural result 
of that deception : and, consequently we have to see what were the 
results of the deception between the 23rd of March and the 25th of 
April. E i 

Now, as regards reputation can anybody say.that the parents 
reputation would suffer, merely by reason of the fact that they had 
been induced by the deception of the petitioner to allow' their 
daughter to be engaged to him upon his representation that he was. 
an unmarried man, and that when they found on the 24th of April 
that he was a married “man they immediately insisted upon the 
engagement being brokem off, as they did in this case. Itis un- 
reasonable in my judgment to ask the "Court to assume that 
the reputation of either of the father or the mether could have 
been injured by that. The fact thatthe girl was seduced, if it 
be a fact, to my mind, cannot be taken into consideration in con- 
sidering whether the reputation of the father and the mother was 
injured by the deception of the petitioner, because, as I have said, 
on the 25th of April, the deception came to an end, and the se- 
duction, if it took place at all, took place with the consent of the 
girl after she knew that the petitioner was a married man. 


With regard to the question whether there was any damage-or 
harm to the mind of Mr. and Mrs. Sherman, the same argument 
applies to that. The deception and its natural consequences were 
atan end on the 25th of April and we have to see whether any 
damage or harm was done to their mind by what took place betyeen 
thegqz3rd of March and the 25th of April, The answer may really 
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be found in the evidence which Mrs. Sherman herself gave ; she* 


said in her evidence that her husband changed his mind because 
the,girl left the house on the 27th of April, and in consequence of 
that he took action. I think it must be apparent to every one who 
haslistened to the facts of this case that if the girl had not left the 
parents’ house on the 27th of April and if the subsequent alleged 
facts had not happened, nothing would have been done in respect 
of this case—no proceedings would have been taken and the public 
would never have heard a word about it: It is obvious that the 
minds of the father and the mother were damaged or harmed not by 
the deception which the petitioner practised upon them, but by the 
girl leaving her parents’ house and in consequence of the alleged 
seduction of their daughter which they believed had taken place on 
or after the 28th of April. This alleged fact took place after the 
deception came to an end and cannot be said to be the natural 
result of the deception. 


For these reasons I think this Rule ought to be made absolute. 


Spcaking for myself I must say that the conduct of the petitioner 
cannot be too strongly condemned, The petitioner himself realized 
the nature of his conduct and said in his letter he deserved a beat- 
ing at the hands of the father and he was prepared to take it: and 
one cannot help sympathizing with the feelings of Mr, and Mrs. 
Sherman, but this is not the question we have to consider. We are 
here to see whether the facts of this case have brought it within the 
terms of section 417 as explained by the terms of section 415 Indian 
Penal Code. For the reasons I have given in my judgment the 
facts do not bring the case within that section : and, consequently 
this Rule ought&o be made absolute, the conviction set aside and 
the petitioner discharged from his bail bond. 


As regards the second point, having regard to what I have said, 
it is not necessary for me to decide this question, namely, as to 
whether the fact of the seduction ought to have been admitted in 
evidence. The learned counsel in support of the Rule based an 
argument upon tha& point, but it is really not necessary for us to 
decide that, becase we have already disposed of the case upon the 
other point. I would only remark that having regard to the facts 
of this case it cannot be said that the seduction was the natural 
consequence of the deception which was practised on or about the 
23rd of March, and which deception came to an end on the 24th or 
25th of April, The alleged seduction not having taken place until 
the 28th at the earliest, when all the facts were known to tho girl, 
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1918, which had been practised. 
Milton The learned counsel asked us to hold that no seduction bad 
a v. taken place, but as regards this point, as I have already said, we are 
erman. 





not in a position to express any opinion one way or the other. — , 
Beacheroft, J.—I agree. 


Sanderson, C. J. 
i e 
ANRC Rule made absolute, 
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Before Mr. Justice Walmsley and Mr. Justice Panton. 


Cm, RAJA SASI SEKHARESWAR ROY CHOWDHURY 
June, 14. HAJIRANN ESSA BIBI AND OTHERS.* 


Principal and ogent—Suit for accounts —Agent, death of —Legal representa lies, 
abilities of. 

If the agent collected money belongirg to the plaintiff which he ought to have 
made over to the plaintiff and failed to do so and died while such mcney was 
still due to the plaintiff, the agent's representatives are not free from liability : 
Kumedav. Asufosk followed, ` 

Appeal by the Plaintif. 
Suit for accounts. 
The material facts appear from the judgment of Walmsley, J. 
Babu Gunada Charan Sen for the Appellant, — ^ 
| Moulvi Wahed Hossein for the Respondents. 
ET The judgments of the Court were as follows: 


June, 24, Walmsley, J. :— This appeal is preferred by the plaintiff. The 
"fers case has had a long history. The deceased defendant Baharulla 
executed a kabuliat in favour of the plaintiff by Which he undertook 
to pay to the plaintiff a sum of Rs, 1,375 per annum and in return 
to collect the rents of a mehal belonging to the plaintiff. He failed . 
* Appeal from Appellate Decree No. 299 of 1917, against the decision of C. 
Bartley, Esq., District Judge of Rajshahye, dated the 17th November, 1916, affirm. 
ing that of Babu Bhagabati Charan Kurdu, Subordinate Judge of Rajshabye, 

dated the 26th January, 1916. e. 

( (1912) 16 C. L, J, 282. 
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to carry out the conditions of the kabuliat and the plaintiff instituted, 
this suit in April, 1908, as a rent suit. Baharulla filed a written 
Statement in which he objected that the sum to be paid by him 
vould not be treated as rentand a few months later the plaintiff 
amended his plaint and converted the suit to a suit for money ins- 
tead of a suit for rent. The amendment was allowed. The first 
Court then decreed the suit in respect of the claim for damages for 
non-delivery of papers but dismissed it so far as the claim for money 
due under the'kabuliat was concerned as not being maintainable 
in the form in which it Was brought, The learned District Judge on 
appeal upheld that decision. Then the case was brovght to this 
Court and it was ordered by this Court that the suit should be 
treated as a suit for account and it was remitted-to the first Court. 

Before the case could be taken up by the learned Subordinate 
Judge Baharulla died. The plaintiff then brought his representa- 
tives on the record in his place. They objected that the suit could 
not be maintained as against them and both the lower Courts have 
upheld that contention, The learned District Judge purports to 
base his views upon the case of Kumeda Charan Bala v. Asutosh 
Chatterjee (1). 5 

It has been urged before ug on behalf of the plaintif appellant 
that, inspite of the death of the agent, he is at liberty to continue 
the suit against the representatives and that, if the representatives 
cannot be asked to explain the papers kept by the deceased” agent, 
at ány rate, he, the plaintiff, is entitled to have his statement of 
claim against them investigated. It appears to me rather an extra- 
ordinary contentiori made on behalf of the defendants that the death 
of Baharulla should at once exonerate them from all further liability 
to the plaintiff. If the agent collected money belonging to the 
plaintiff which he ought to have made over to the plaintiff and failed 
to do so and died while such money was still due to the plaintiff, it 
is hard to believe that the agent's representatives are free from all 
liability; and the case of Kwmeda Charan Bala v. Asutosh Chatter- 
Jet (1), to which I have just referred appears to me to be an 
authority for takingethis view. In fact, the present case is a stronger 
one because the suit was brought and - the order of this Court in 
appeal was made against the agent himself whereas the case to 
which I have referred was brought after the agent's death against 
the representatives. 

It appears to me that the proper order to pass in this case now 
is that the case should go back to the first Court and that the 

(1) (1912) 16 C, L. J. 282; 17 C. W. N. 5. e 
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* statement of claim which the plaintiff put in after the death of Baha- 


rulla should be investigated, , preferably by a commissioner, in the 
presence of the representatives of the deceased agent. The gnus 
will be on the plaintiff to prove each item in the sum which he 
claims, that is to prove that each item was actually realized by the 
agent and further that it was not paid to his credit. The defendants 
will be at liberty to adduce such evidence as they please to show 
either that the money was nof realized by the agent or thattafter re- 


alization it was paid to the plaintiff. The amount actually due will, 


be ascertained and the Court will pass a décree against the assets 


of the deceased agent Babarulla in the hands of the representatives, - 


that is to say, if any sum is found due to the plaintiff. The decree 
of the first Court with regard to the sum of Rs. 5o for damages will 
stand.- The order of the first Court making the plaintiff liable for 
proportionate costs to the defendants is set aside, The plaintiff 
will get his costs in this Court and in the lower appellate Court from 
the contesting defendants. 

The learned vakil on behalf of the defendants ps thatthe plain- 
tiff should be required to issue fresh processes against the minor 
defendants who have not entered appearance. This may be un- 
necessary but the plaintiff is directed to do so. 

Panton, J.:—I agree. 

A. T. M. | Appeal allowed: Case remanded. 


ES Mr. Justice N. R Chatterjea and Mr. Justice Sheepshanks, 
ASHUTOSH SADUKHAN AND OTHERS  — 


g - v. 
THE CORPORATION OF CALCUTTA.* 


Limilation— Limitation Act (IX of 1908), Sec. 23, Sch. I, Art. 146 'a}—Fix: 


ture—Integral part of building — Calcutta Municipal Act (III B. C. af 

1899), Set. 341. 

A platform was in existence for about 50 years and rested upon its own found. 
ation, It was an integral part of the main building-of the plaintiffs. The land 


* Appeal from Appellate Decree No. roót of 1913, agalnst the decree of 
Babu Bankim Chandra Mitra, Subordinate Judge, 1st Court of 24-Pergannahs, 
dated- the 2znd November, 1912, affirming that of Babu Purna Chandra Bose, 
Mungiff rst Court, at Alipur, dated the gath November, 1911, 
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upon which the platform stood, belonged to the Municipality as the owner e CIVIL, 


thereof: 

Held, that the Municipality lost their right under schedule I. Art. r46(a) 
of the Limitation Act, to that portion of the land upon which the wall stood; 
that section 23 of the Limitation Act had no application as the injury was 
compfete on the erection of the wall and the mere fact that the effect continued, 
could not extend the time of limitation. 

That though the drain or street was vested in the Municipality, the platform 
being an integral part of the main building, was not a fixture within the meaning 
of section 341 of the Calcutta Municipal Act: Baroda Prosad v. The Corpora- 
tion of Calcutta (1) referred te. 

Appeal by the Plaintiffs. 

Suit for declaration of the plaintiffs’ right to the land upon 
which a platform stood and for a further declaration that the 
defendants, the Corporation of Calcutta, had no right to interfere 
with the platform situated on the said land, and for other reliefs. 

The material facts appear from the judgment. 

Babus Provas Chandra Mitter and Satis Chandra Mukerjee for 
the Appellants, 

Babu Debendra Chandra Mullick for the Respondents. 


The judgment of the Court was as follows: 

This appeal arises out of a suit for declaration of the plaintiffs’ 
right to the land upon which a owak or platform stands and for a 
further declaration that the defendants, the Corporation of Calcutta, 
have no right to interfere with the platform situated on the said land, 
and for other reliefs. 

It has been found that the Rowak Das been in existence for 
about 5o years, that it rests upon its own foundation and that it is 
an integral part of the main building of the plaintiffs; Assuming 
therefore that the land upon which the wall of the owak stands 
belonged to the Municipality as the owner thereof, we think that the 
Municipality lost their right to that portion of the land upon which 
the wall stands, having regard to the provisions of article 146 (a) of 
the Limitation Act. That article provides that for a suit by or on 
behalf of any local authority for possession of any public street or 
road or any part ehereof from which it has been dispossessed or of 
which it has discontinued the possession, the period of limitation is 
30 years from the date of the dispossession or discontinuance. 
The Kowak having been built about half a century ago as an 
integral part of the building the right of the Municipal Corporation 

to that portion of the street or drain occupied by the wall of the 
Kozak is barred by the provisions of that article, 
(1) (1911) 13 C. L. J. 611, ° 
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It is contended on behalf of the respondent that the erection of 
the wallis a continuing wrong and that limitation is saved by the 
provisions of section 23 of the Limitation Act. That section certainly 
cannot have any application to such a case. The injury was com- 
plete on the erection of the wall and there was no continuing ingury 
within the meaning of the statute. The effect may OH but 
this does not extend the, time of limitation. 

Theu it 1s contended that on the passing of the Act in 1899, the 
portion of the street and the drain over which the "ewa stands 
became vested in the Municipality even ff the rights to the same 
“had been lost by adverse possession on the part of the plaintiffs. 
But although the drain or street is vested in the Municipality the 
projection that is the owak is found to ba an integral part of the 
main building. That being so, it is not a fixture attached to the 
building and does not come within section 341 of the Calcutta 
Municipal Act. (See the case of Baroda Prosad Roy Chowdhry v. 
The Corporation of Calcutta (1). 

The plaintiffs right by adverse possession to the land on which 
the wall of the Rowak stands will be declared. It will further be 
declared that the defendant has no right to interfere with the Rowak 


. nor with the corrugated iron shed over the owak. 
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The appellants are entitled to their costs of this appeal. —— 
A. T. M. e Appeal allowed, 
(1) (1911) 13 C. L. J. 611. 


Before Mr. Justice Fletcher and Mr. Justice" Panton. 
AFTABUDDIN 


vU. 


PROKASH CHUNDER SOOT AN» OTHERS. 


Limitation —Limittation Act (LX of 19081, Sch. T, Arts. 44, 144—T: RD by 
unauthorised person— Transfer by manager of joint family. 


A suit was instituted by the plaintiff less than 3 years ‘after attaining majority, 
for recovery of possession of his share of the property on the ground that his elder 
brother, during his (plaintiff's) minority, made away with the property without 
any legal necessity. The elder brother at the time of the transaction was not a 
guardian but a manager of a joint Hindu family : 

* Appeal frem Ap ppellate Decree No. 2221 of 1916, against the decision of 
V. Dowson, Eeq., Additional District Judge of Tipperah, dated the 23rd June, 


1916, reversing that of Babu Govinda ( Lurder Chuckerbutty, Monsifif Addi- 
tigftal Court, at Comilla, dated the 6th May, 1915. 
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Held, thet article 44 of the first schedule of the Indian Limitation Act ii not 
apply as it was "a transfer by an unauthorised person purporting to deal with 
propetty belonging to the plaintiff and that limitation was twelve years. 


"Appeal by Defendant No. 4. 
e Suit for recovery of possession. 
The material facts appear from the judgment of Fletcher, J. 


Babus Dhirendra Lal Kasigir and Tarakeswar Nath Mitter for 
the Appellant. 

None appeared for the Repondenti 

The judgments of the Court were as follows : 


Fletcher, J.:—This is an appeal by the defendant No. 4 against 
the decision of the learned Additional District Judge of Comilla, 
dated the 23rd June, 1916, reversing the decision of the Munsiff of 
the same place. The plaintiff sued to recover possession of his 
share of the property mentioned in the plaint. His case was that 
his elder brother while he was a minor had made away with the 
property withouf any legal necessity. The defendant No 4 is the 
purchaser of the property in question. The first Court dismissed 
the suit. The learned Judge of the lower appellate Court has 
decreed it. Hehas found, first of all, that the evidence on the record 
does not establish a case of legal necessity and, secondly, that the 
so-called transfer by the elder brother was made when the said 
brother did not purport to act as the guardian of his minor brothers 
and that it was not established that the elder brother was, in fact, 
the guardian but that he was the manager of a joint Hindu family 
and apparently he would not be the gfardian necessarily of the 
other co-parceners. It is said that the suit is barred by limitation 
because the preperty was sold by the elder brother in March, 1903, 
the plaintiff obtained majority in February, 1912 and the suit was 
not brought until the rsth April, 1914. I do not think this is a 


case to which article 44 of thé first schedule to the Indian Limita-. 


tion Act applies. This is not a case of an unauthorized document. 
executed by an authorized person. It is a case of an unauthorized 
` person altogether pusporting to transfer a property belonging to the 
plaintiff which he had no right to transfer. "The ordinary period of 
limitation in & suit like this 1s twelve years and, in that view, the 
conclusion arrived at by the learned Judge of the lower appellate 
Court is right. The present appeal therefore, fails and is dismissed. 
No one appearing for the respondent, we make no order as to costs. 
Panton, J. :—I agree. 
A. T. M. Appeal dismissed, 
LÀ 
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-APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir Asutosh 
Mookerjee, Knight, Judge. i 


PREMSUKDAS ASARAM e 
v. l 


UDAIRAM GUNGABUX.* 


Civil Procedure Code (Act V of 1908) Ò. ra, R, 6— Decree on adntission of claim— 
Admission, if to be of entire claim—Judicial discretion —ndian statutes, 
construction of. 

Per Curiam: A Judgment on admission is not a matter of right; itis in the 
discretion of the Court, so that if a case involves questions which cannot be con- 
veniently disposed of on & motion under rule 6 of order 12 of the Code of Civil 
Procedure, the Court may, in the exercise of its discretion, refuse the motion. 
The discretion is judicial and an erroneous exercise thereof may be open to 
correction by a Court of appeal, which, however, will be slow to interfere unless 
either of the parties had been manifestly and unfairly prejudiced: United Tele- 
phone Co. v. Donohoe (1) and Andrews v. Patent Assurance Coy of Ireland (a) 
distinguished. 

The only requisite for a judgment under mle 6 of order 12 of the Code of 
Civil Procedure in favour of the plaintiff is that admission of facts should have 
been made by the defendant, either on the pleadings or otherwise. 


fer Mookerjee, J.: Order 12, role 6 of the Code of Civil Procedure is ex 
pressed in comprehensive terms. The Court cannot read into the rule qualifica- 
tions which may restrict its applications. The rule is not restricted to cases where 
the plaintiff accepts the admission of the defendant in its entirety or where the 
claim 1s severable into distinct portions and the defendant admits his liability in 
respect of one such fragment of fhe claim. 


In considering the construction of a section in an Indian Act which is pro- 
fessedly based on an English enactment, which in fact reprodfices the language 
of the English enactment, the Indian Courts are in practice, if not in theory, 
bound by the decisions of the English Court of Appeal: Lovelock & Lewes v, 


: Malabar Timber and Saw Milis (3) referred to. 


Appeal by the Defendant Company. 
Suit for money. 


The plaintiff applied by way of motion to ente® up judgment in 
respect of the admitted sum that the defendant admitted was due 
from him to the plaintiff. The motion was granted by the follow- 
ing order of 

* Appeal from Onginal Civil No, 77 of 1916, against the decision of Mr, 
justice Fletcher dated the 22nd May, 1916. 


(1) (1886) 31 Ch. D, 399. (2) (1886) L, R. 18 Ir, 115. 
: (3) (1913) 13 M. L, T, 282, 


e 
1 
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6 

Fletcher, J.—This motion is a motion for judgment under 
order XII, rule 6. The suit is a suit brought for money and the 
plaintiff has applied by way of motion to enter up judgment in res- 
pect of the admitted sum that the defendant admits is due from him 
to éhe plaintiff. Order XII, rule 6 authorizes the Court at any stage 
of & suit, where admission of facts have been made, either on the 
pleadings or Otherwise, to enter up judgment for the plaintif on 
such admission without waiting for the determination of any other 
question between the parties, In this case there i8 no doubt that 
the defendant admits that Rs. 4500 is due to the plaintif. I asked 
the learned counsel appearing for the defendant whether he still 
admitted that Rs. 4,500 was due to the plaintiff and he said he did 
so. The admission need not be necessarily made in the pleadings; 
they can be made otherwise and under order XII, rule 6, a verbal 
admission is sufficient to enter up judgment provided the Court is 
satisfied that the admission was in fact made. That being so, there 
cannot be any doubt that in this case there was a clear admission 
that Rs. 4,500 was due. The only point that has been taken is 
whether the plaintiff will be able to recover-any portion of his claim 
beyond Rs. 4,500. That he may be able to prove in the ordinary 
way. In support of his argument Mi. P. N. Chatterjee has cited the 
case of the United Telephone Co. v. Donokoe (x). That case has noth- 
ing to do with the present case. There the plaintiffs applied by 
motion for judgment on the 'admission contained in the statement 
of defence, but when the case came before the Vice-Chancellor 
Bacon he granted a perpetual injunctign against the infringement 
by the defendant of the plaintiffs! letters patent with costs, but he 
refused an enquiry as to damages. The plaintiffs thereupon by way 
of appeal gave “notice of motion that the judgment might be varied 
by adding a direction for an enquiry as to the damages sustained 
by the plaintiffs by reason of the defendant's infringement in the 
pleading mentioned. The case then went to the Court of appeal. 
There was nothing to suggest that the Court was considering the 
words without waiting for the determination of any other question 
between the partiese It was held'in that case that the plaintiff was 
entitled to an enquiry as to damages arising from the admitted in- 
fringements only committed by the defendant. That case is no 
authority to the present case. This case clearly comes within the 
terms of order XII, rule 6. It is a clear admission as to Rs. 4,500 
due to the plaintiffs and the only question in dispute is as to whether 
the plaintiff is entitled to recover the difference between that sum 

(1) (1886) L. R, 31 Ch. D. 399. ; © 
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4nd Rs, 6,000. That is the only point in dispute. The plaintiff may 
be able to prove that in the ordinary way. On the admission there 
must therefore be judgment for the plaintiffs for Rs. 4,500 together 
with interest at 6 per cent. on decree and costs on scale No, II. 
The plaintiff must have the costs of this application. : 


Against this decision, the defendant firm appealed. . 

Messrs, S. R. Das and P. N. Chatterjee for the Appellant. 
Messrs. N. Sircar and S. Ghose for the Respondent. — 
The judgments of the Court were as folldiws : 


Sanderson, C. J. This is an appeal by the defendant against 
the judgment of Fletcher, J. whereby he directed that judgment 
should be entered for the plaintiffs for Rs. 4,500 with interest and 
costs, and that the plaintiffs were to be at liberty to prove their 
claim in respect of the balance of the claim in suit in the ordinary 
way. 

This judgment was given upon a motion made by the plaintiff 
firm under Order 12, rule 6. 


The suit was for Rs. 6,813-1, and, if necessary, for an account of 
the dealings and transactions between the parties and for an order 
on the defendant firm to pay to the plaintiff firm what on the taking 
of such accounts might be found due by the defendant firm to the 
plaintiff firm. x l 

It was alleged in the statement of claim that the plaintif firm had 
been acting as commission agents in Calcutta for the defendants on 
terms set out therein, That on the last adjustment of accounts, 
viz, on 25th March, 19:5, a sum of Rs. 9,329-5-6 was found to be 
due from the defendants to the plaintiffs : That thé business conti- 
nued until r5th October, 1915, at which time the accounts showed 
a balance of Rs. 6,038-5-6 due to the plaintiffs and that with the 
interest thereon up to 4th April, 1916, amounting to Rs. 774-11-6, 
the total due at the time of institution of the suit, was Rs. 8813-1. 

The material points of the defence are paras 3, 4 and 5. In 
paragraph 3 the defendant alleged that he denied that "there was 
any adjustment on the oth day of Chayet, 19:2, corresponding with 
25th day of March, 1915, or that Rs. 9329-5-6 was found due by the 
defendant firm to the plaintiff firm, the fact being that the last 
adjustment took place sometime in March or April, 1914, irrespective 
of dealings between the partie$ for the sumbat year 1970 and since 
then there was no other adjustment. Shortly prior to the said ad- 
justnent the defendant had sent certain goods of the value of 
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* Rs. 4; 500 or thereabout to the dfai which had not been ordered 
to the defendants, Then he proceeded to say "that shortly there- 
after the plaintiff firm sent their accounts of the dealings for the 


Sumbat year 1970 and Badridas Jalooka gomasthka of the plaintiff . 


firm came to adjust the accounts for the Sumbat year 1970. The 
defendant Assaram Agarwalla told the said Badridass Jalooka to 
take back the® unordered goods. Whereupon Badridass Jalooka 
asked Assaram to sell those goods, ‘and in the next accounts between 
the parties the’ plaintiff frm would not charge any interest on the 
price of the unordered g8ods and would also pay to- the defendant 
firm all losses to be incurred by them in the sale of those goods." 

In paragraph 4 the defendant said, “with reference to the ex- 
hibit A annexed to the plaint the defendant firm states that the item 
of Rs. 9, 329-5-6 on the debit side of the said exhibit is not correct, 
the fact being that a much smaller sum was due to the plaintiff firm 
at the end of the Sumbat year 31971, inasmuch as the same will be 
reduced by the interest charged by the plaintiff irm on the Said sum 
of Rs. 4,502 and” by the losses incurred by the defendant firm on 
the sales of the unordered goods aforementioned.” 

Then in paragraph 5 hə said “With reference to the 7th. and 


Sth. paragraphs the defendant firm state that on an account being. 


taken of the dealings between the parties during the year 1970, 1971 
and 1972 it will be found that the sum of Rs. 4,500 or thereabouts 
is due to the plaintiff firm froni the defendant firm besides interest 
on the sum.” 

On these pleadings the-application was made by the plaintiffs for 
leave to enter judgment for Rs. 4500 with “interest on the ground of 
the admissions contained in the statement of defence. 

It-was not deflied by the defendants at the hearing of the appli- 
cátion that the plaintiffs were entitled to judgment for Rs. 4,500 
and interest ; but the defendants alleged that if such judgment were 
obtained, the plaintiff should not be allowed to proceed with the 
suit as to the remainder of their claim. 

Fletcher, J. decided that the plaintiffs were entitled to judgment 
for Rs. 4,500 and ipterest and further that they should be at liberty 
to prove their claim to the balance, and consequently this appeal 
was lodged by the defendants, 

` The learned Judge in his judgment said: “In this case there is 
no doubt that the defendant admits that Rs. 4,500 is due to the 


plaintiff. I asked the learned counsel appearing for the defendant : 


whether he still admitted that Rs, 4,500 was due to the plaintiff, 
and he said he did so. The admissions need not necessarily be 
." 
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made. in the pleadings; they can be made otherwise, and under 
order XII, rule 6,’a verbal admission is sufficient to enter up judg- 


` ment provided the Court is satisfied that the admission was in fact 


made. That being so, there cannot be any doubt that in this case 
there was a clear admission that Rs. 4,500 was due." 
Ei 


Now order ra, rule 6, provides as follows ; * Any" party may at 
any stage of a suit, where admissions of fact have been made, either 
on the pleadings, or otherwise, apply to the Court for such judg- - 
ment or order as upon such admission$ he may be entitled to, 
without waiting for the determination of any other question between 
the parties; and the Court may upon such application make such 
order, or give such judgment, as the Court may think just." ` 


I assume from the above-mentioned extract from the judgment 
that the learned Judge satisfied himself thatthere was a clear and un- 
ambiguows admission by the defendants that in any event Rs. 4,500 
was due from them to the plaintiffs. Assuming that to be so, 
Iam of opinion that the learned Judge had jurisdiction to enter 
judgment for that amount, and it was in his discretion, having regard 
to the nature of the case and the allegations contained in the plead- 
ings and the admission made in Court, whether he would allow the 
plaintiffs to proceed to prove the remainder of their claim. 


Ido not think that the case of the United Telephone : Co. v. 
Donohoe (1), covers tHe point raised in this case. The abovemen- 
tioned case was an action for infringement of a patent and the defen- 
dant admitted ten instances of infringement, but denied he had com- 
mitted any others: the ‘plaintiffs thereupon moved for judgment 
upon the admissions in the pleadings : in the Courte of first instance 
the Vice-Chancellor granted an injunction against infringement by 
the defendants of the plaintiffs patent, but he refused an 
enquiry as to damages. The Court of Appeal held that the plain- 
tiffs were entitled to an. enquiry as to damages, but that it must be 


limited to the instances of infringement admitted ; and that the 


judgment having been obtained upon a motion UT judgment upon 
the pleadings, the plaintiffs were bound to take the negative as well 
as the affirmative allegations therein. - : 

The question whether the Judge, who in the first instance heard 
the application, would have had jurisdiction to give judgment on the 


. admissions and to allow the plaintiffs to proceed to prove the rest of . 


their claim as to the other alleged infringements, if such an MPH 
tion had been made, was not before the Court. , 


* (1886) L. R. 31 Ch. D. 399, 
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La 


The case of Andrews, v. Patent Assurance Co. of Ireland (1), does poen 
not decide that the Judge hearing the application had no jurisdiction 1917, 
to make the ordér asked for intHat case ; it amounts toa decision * Biden wat 
merely that having regard to the circumstances of that case and the mu 
iram, 


form of the pleadings, the Judge was entitled to exercise his discre- ee 
tion and to decide that the plaintiff ought not to have judgment for ar ld C. 7. 
the £62 and yet proceed to trial of the remainder of the case. 

This beingsa matter of discretion, we ought not to interfere un- * 
less it is clear that the discretion was wrongly exercised. 

In this case I cannot say that it is clear that the discretion of the, 
learned Judge has been, wrongly exercised. 

The main question which remains to be tried is, whether the 
arrangement alleged by the defendants in their defence to have been 
made with respect to the unordered goods was in fact made, and, if 
so, how, much must be'deducted in respect thereof from the plain- 
tifs total claim. 

This seems to be an issue independent of the other part of the 
claim, and, even ifit were decided in favour of the defendants it 
would not, having regard to the above-mentioned admission made 
by the defendants in Court, reduce the plaintiffs’ claim below Rs. 
4,500. 

With regard to the question of costs, I think that the plaintiffs 
should not at present be given the costs of the suit ; but that these 
costs should be reserved until the trial, when they will be in the 
discretion of the Tudge who tries the matters which remain for deci- 
sion. 

The plaintiffs are entitled to the costs of the application for judg: 
ment. For these reasonsin my judgment the appeal should be 
dismissed,on the main point raised therein, but that thc decree as to 
costs should be varied in the manner above-mentioned. 

There will be liberty to apply with respect to the question of 
costs to the learned Judge on the original side in the event of the 
parties not proceeding to the trial of the remainder of the plaintiffs’ 
claim. j i : 

I think that the parties should bear their own costs of this 
appeal. ; 

Mookerjee, J.—This is an appeal by the defendant from a 
judgment on an application by the plaintiff under order 12, rule 6 of 
the Civil Procedure Code, 1908. The plaintiff firm instituted this 
suit for the recovery of a sum of money from the defendant firm in 
respect of a commission agency. The plaintif firm alleges that 
(D) (1886) Ly R, 18 Ir, 115. . l 
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e accounts had been adjusted between” them on the 25th March 1915 


when a sum of Rs. 9329- 5-6 was found due from the defendant firm; 
that thereafter business was continued on the same terms and condi- 
tions as before down to the r5th October r9r5 and that, on | the 
4th April 1916, when-the suit was instituted an aggregate sum, Of 
Rs. 6813-1-0 inclusive of interest was recoverable from the defend- 
ant. The written statement of the defendant firm® ` denied the 
alleged adjustment of accounts, mentioned a transaction on terms 


"other than those previously arranged and contained* an admission 


that if an account were taken of the dea#ings between the parties 
and credit allowed for all payments made, the sum of Rs. 4,500 or 
thereabouts would be found due to the plaintiff firm besides interest 
on such sum. Thereupon on the 19th May, 1916, the plaintiff. 
firm applied to the Court under order 72, rule 6 for judgment for 


"Rs. 4500 with interest thereon according to the admission of the 


defendant firm. Mr. Justice Fletcher heard the application on the 
22nd May. In answer to a question put by the Court to counsel 


for the defendant whether he still admitted that Rs. 4500 was due 


to the plaintiff, an answer was given in the affirmative. The Court 
thereupon proceeded to give judgment for the plaintiff for 
Rs, 4500 with liberty to the plaintiff to prove in the ordinary way 
the claim for the difference. The plaintiff was also awarded the 
costs of the application and the costs of the suit. ‘The defendant 
has appealed to this Court on the ground that the Court could not 
or at any rate should not have given judgment to the plaintiff under 
order 12 rule 6. It is consequently necessary to examine the terms 
of the rule and determine fts exact scope 

Order r2 rule 6 which reproduces order 32, rule 6 of the English 
Rules is as follows: $ 

"Any party may at any stage of a suit, where admissions of fact . 
have been made, either on the pleadings or otherwise, apply to the 
Court for such judgment or order as upon such admissions he may 
be entitled to, without waiting for determination of any other ques- 
tion between the parties: and the Court may upon such application, 
make such order or give such judgment as the Court may think 
just.” 

The rule, it will be observed, is expressed in comprehensive 
terms, and the only requisite for a judgment under the rule in 
favour of the plaintiff is that admission of facts should have been 
made by the defendant, either on the pleadings or otherwise, It 
would be obviously improper for the Court to read into the rule 


qualifications which may 1¢strict its application, Buta judgment 
E 


Vor. XXVIII] HIGH COURT. 

. io a 4 ^ + a . a t a 
on admissions,is not a matter of right ; it is in the discretion of thè 
Court, so that if a case involves questiors which cannot be conveni- 


ently disposed of on a motion under the rule, the Court may, in the 


exercise of its discretion, refuse the motion. The discretion is 
judicial and an erroneous exercise thereof may be open to correc- 
tion by & Court of appeal, which, however, on well established 
principles will be slow to interfere, unless either of the parties had 
been manifestly and unfairly prejudiced. See the observation of 
Jessel, M. R. in Mellor v. Sidebottom (1). Subject to these observa- 
tions, I cannot hold"thst any crystalised rules can be formulated 
to regulate the exercise of the discretion vested in the trial Court. 
It has been argued, however, that such rules are deducible from 
cases in the reports.and reference has specially been made to the 
decision in United Telephone Co. v. Donohoe (2) which arose under 
R. S. C. order 32, rule6 and Andrews v. Patriotic Assurance Co. (3) 
which turned -upon the construction of R. S C. (Ir) order 32, rule 
6 ; it may be observed that the Irish rule is identical in terms with 
the English rule. These cases, though not binding upon us as 
authorities, are valuable guides in the interpretation of the rule in 
our Code, for, as observed by- White, C.J. in Lovelock and Lewes v. 
Malabar Timber and Saw Mills (4) 1n considering the construction 
. of a section in an Indian Act which is professedly based on an 
English enactment, which in fact reproduces the language of the 
English enactment, we are in practice, if not in theory, bound by 
the decision of the English Court of Appeal. The cases mentioned 
however do not assist the appellants. In the first case, the defend- 
ant in an action for infringement of "a patent admitted certain 
instances of infringement but denied that he had committed any 
others. The “plaintiff thereupon moved for judgment upon the 

admissions in the pleadings. Bacon, V. C. granted a perpetual 
injunction but refused an enquiry as to the damages. The plain- 
tiffs appealed and contended that a direction might be added for ° 
"an enquiry as to the damages sustained by them by reason of the 
. infringements mentioned in the pleadings. The Court of Appeal 
ruled that they wese entitled to an enquiry as to the instances of 
infringement admitted in the pleadings, but as to no others. This 
decision is not an authority for the proposition that the ' plaintiffs 
might not have joined issue and set down the action for trial as 
regards the infringements not admitted by the defendant. The 
decision in Andrews v. Patriotic Assurance Co. (3), seems at first 

ot) (1877) 5 Ch. D. 342. (2) (1866) 31 Ch, D. 399. 

(3) ( 1826) L. R, 18 Ir, 115. (4) (1913) 13 M. L. T. 282, ° 
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gight more favourable to'the contention of the appellant, but upon 
closer examination turns out to be an authority «only for the 


' proposition that the Court has a discretion to exercise in relation 


to applications for judgment on admissions and may impose terms 
ifrelief,be given. The case is not an authority for an inflexible 
rule that the plaintiff who applies for judgment upon an admissien 
must always take the admission as a whole or must ignore the 
admission and proceed to trial. In my Opinion, it would be lament- 
able if the “discretion, which, for the best of reasons, has been left 
free and untrammeled by the Legislature, were to be crystallised 
by judicial decisions, as it would become i in course of time, by one 
Judge attempting to prescribe definite rules with a view to bind 
other Judges in.the exercise of the discretion which must be 
applied with due regard to the varying circumstances of each 


“particular case. I must consequently decline to interpret O. r2, 


R. 6,so as to restrict its operation to cases where the plaintiff 
accepts the 'admission of the defendant in its entirety, or where 
the claim is severable into distinct portions and the defendant 
admits his liability in respect of one such fragment of the claim: 
I do not also feel pressed by the argument that if a decree is made 
first on admission in respect of one portion of the claim and then 
on investigation as to the remainder, there may , ultimately be two 
decrees in the same suit. I see nothing objectionable in principle 
to such a result, specially in view of the provision of O. 24 which 
treats of payments into Court. In my opinion, the case before us 
falls within the scope of O. ra, R. 6 and sufficient grounds have 
not been assigned to indute: us to hold that the order made by 
Mr. justice Fletcher was unjust to the defendant, "The direction 
for costs was, however, inappropriate and I agree, that, subject to 
modification in that respect as indicated in the judgment of the 
learned Chief Justice, the order should be affirmed. T 


Babu Asutosk De—Attorney for the Appellant. 
Babu Debt Prasad Kkatfan—Attorney for the Respondent. 


A. T. M. l Appeal dismissed: Decree modified. 
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APPELLATE CIVIL. 


. Before Mr. Justice Fletcher and Mr. Justice Panton. 


: 5 AMINUDDI DAFADAR Civi. 
9. : 1918. 
£ Ne 

ANANDA CHANDRA PAL AND, OTHERS.* Jung, 30. 


Leass— Under-raiyat— Bengal Tenancy Act (VIII of 1885), See. 9(a)—Leare. for 
nine years—Covenant for renewal, if valid. 

A stipulation in a lease executed by a raiyat in favour of an under-ralyat to the 
effect that after the expiry of the term of nine years, for which the lease was 
granted, the raiyat would grant the under-ralyat, a fresh lease of the land on the 
same terms as the original terms and for same number of years, is valid. 


Ali Mahamad v. Nayan (1) and Lauf Mia v. Muhammad (2) followed. 
Appeal by the Defendant. 

Suit for ejectment. 

The material*facts appear fron the judgment. 

Babu Bepin Chandra Bose for the Appellant. 


Dr. Sarat Chandra Basak and Baby Urukramdas Chuckerbutty 
for the Respondents. 

The judgment of the Court was as follows: 

S. A. No. 1495 :—This is an a ppeal preferred by the defendant June, 20 
against the decision of the learned Subordinate Judge of Tipperah 
affirming the decision of the Munsiff of Chandpore. The suit was 
brought for ejectment under the provisions of section 49(a) of the 5 
Bengal Tenancy Act. It was brought by a raiyat to recover posses- 
sion against the under-raiyat on the expiration of the term of the 
lease granted. Thecontractoftenancy was evidenced by a document 
called a kabuliat which was executed by the tenant and accepted 
by the raiyat landlord. Under the terms of the kabuliat, the, 
property was taken by the tenant for a period of nine years, 
There was a contract for renewal under which the parties undertook - 
' that a further term of nine years would be granted to the defen- 
dant on the same terms as the original terms. The term expired 
in April, 1911. This suit was not brought until May, 1914. So 
a substantial part of the contract for renewal has been performed. 

Unless the covenant for renewal infringes on some provision of the 
* Appeals from Appellate Decrees Nos. 149% and 1715 of 1916, against the 
decision of Babu Surendra Nath Ghosh, Subordinate Judge, and Court, of 


Tipperah, dated the 5th April, 1916, affirming that of Babu ur Krishna Bose, 
Munsiff, aad Court, at Chandpur, dated the 17th February, 1915. 


(1) (1903) 15 C. L J. raz, (a) (1915) 20 C. W, N. 9 48, . 
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law, there is no reason why full effect should not be given to such 
contract. It is quite clear from the two decisions of this-Court: 4K 
Mahamad Bepari v. Nayan Rajah Bhuiya (1), and Lani Mia x. 
Muhkammad (2), that a covenant for renewalin a case like the present. 
isa perfectly valid contract. The defendant being in possession 
under the terms of that cóntract is not liable to be ejected by the 

_ plaintiff. In that view, thé decree of the learned Subordinate Judge 
must be set aside and the plaintiffs suit must stand dismissed with 
costs both in this Court and in the Courts below. 


e 3 
S. A. No. 1715:—The judgment that we have just delivered in 
appeal No. i495 will govern this case also. This appeal-is.also 


- decreed on the same terms with costs: 


4 


A, T. M. Appeals decreed, 


“(1) (1903) 15 C. L. J. 122, ` (2) (1915) 20 C. W. N. 948. 
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PRIV Y COUNCIL. 


PRESENT :—Zord Shaw, Lord Phillimore, Sir John Edge and Mr. 
Ameer Ali. 


RAJA DURGA PRASHAD SINGH 
‘ p. — 
TRIBENI SINGH AND OTHERS. 


e 
[ON APPEAL FROM TEE HIGH CoURT OF JupicaTURE AT FORT 
i WILLIAM IN BENGAL] . 


vm Land Law-—(hatwahl tenure— Rights of the ghatwal and the family 
over the property subject tothe tenure. 


In the zemindarí of Kharakpur in Bengal the Ghatwali tenure is ordinarily 
hereditary, the estate descending to such male member ofthe family asthe | 
zemindar approves as competent, and it is the right of the family so long as they 
have male members competent to perform the duties to have one or more of 
them appointed ghatwals, but the incidents of the tenure are not suchas to give 
the family any rights over the property while it is in the hands of the ghatwal. 


Where the zemindar on being released from the performance of ghatwali duties, | 
gave the pottah to four gbatwals, members of a family, granting the lands (which 
were til then subject to the ghatwali tenure) in perpetuity at an annual fixed 
jumma, keld, that the members of the family other than the four grantees teok 
no heficlary Interest in the lands granted. 
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In 1873 the zemindar of Klhrakpur, Raja Lelanund Singh, whoe 


was released from the performance of the ghatwali duties, granted 
a mokurari pottah of certain lands to four persons who were till 
the the ghatwals of the lands granted. By a sale deed, dated the 
gth April, 1907, the plaintiff-appellant purchased certain shares in 
the mokurari lands from persons who alleged that they or their 
predecessors and the four grantees were members of the same family, 
that the ghatwali lands had been in their family from time immemo- 
rial and thatethe mokurari grant was made to the said grantees on 
behalf of the family. Tke plaintiff sued on the 16th March, 1908, to 
eject the first nine respondents to whom the interest of the gran- 
tees: had passed. The Subordinate Judge dismissed the suit hold- 
ing that the four mokuraridars alone were the owners of the moku- 
rari lands, that they alone enjoyed the lands granted, „that the 
plaintiff's vendors had no title to the mokurari lands. On appeal 
the High Court affirmed that decree'holding that the plaintiff had 
failed to prove that his vendors had any title to the mokurari lands 
or that they had ‘possession thereof ever since 1873. The plaintiff 
thereupon appealed to His Majesty in Council. 

Upjohn, K. C., De Gruyther, K. C. and J. M. Parihh for the 
Appellant: The mokurari lands were before the grantghatwali lands, 
which had been in the family of the plaintiffs vendors and the 
grantees from time immemorial. The zemindar appointed ghatwals 
from the members of the family, which had the right to ask the 
zemindar to appoint fit person or persons asghatwals. Theghatwals 
for the time being held the lands on behalf of the family. The 
mokurari was granted to the four persons, who happened to be the 
ghatwals at the time ofthe grant. They took the grant on behalf 
of all the members of the family. The ekrarnama of 1873 showed 
that the lands had been the ancestral ghatwali lands of the family, 
and that though the grant was made to four members of the family, 
all the members of the family had an interest in the grant, The 
Rumford Market case (Keech v. Sandford) (1) was relied on. Re 
ference was made to Raja Lelanund Singh Bahadur v. The Govern- 
ment of Bengal (2), and Raja Lelanund Singh Bahadur v. Thakur 
Manoorunjun Singh (3)., The Courts below had not appreciated 
the plaintiff's evidence. There was reliable evidence to establish 
that the plaintiff's vendors received their shares of the profits of the 
villages and that they held Kamat lands, The ekrarnama of 1873, 

(1) (1726) a White and Tudor 706. 


(2) (1855)6 M. I. A, 101. 
(3)°(1873) I4 R. I. A. Sup,:181; 13 B. L, R. 124. 
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gvhich was a declaration against the “interest, or one by an occupier 
qualifying his estate, established the general claim of the family, and 
the plaintiff was therefore entitled to recover at least that x anna 
share. . 
Dube for the Respondents: There were concurrent findings of 
fact that the plaintiff's vendors had no title and that they had never 
held possession of the mokurari lands ; and those figdings should 
not be disturbed: Mirza Sajjad Husain v. Nawab Wazir Ali 
Khan (1) The Mitakshara law of inhéritance was got applicable 
to ghatwali tenure and the ghatwali lands wgre not divisible as con- 
tended by the plaintiff: Raja Nilmoni Singh v. Bakranath Singh (2) ; 
Anundo Rai v. Kali Prosad Singh (3); Tikait Kali Prosad 
Singh v. Anund Roy (4) and Chhatradhari Singh vw. Sarswati 
Kumari (5). The title to the lands was in the four grantees. The 
Courts below have agreed in finding that the plaintiff's vendors had 
never enjoyed the lands since 1873, and the suit was therefore 
barred by limitation. 
De Gruyther, K. C., replied. x 
C. A. V. 
The judgment of their Lordsbips was delivered by 


Lord Phillimore :—The suit to which this appeal relates is 
brought to recover certain lands formerly held under ghatwali tenure, 
in the zemindary of Kharakpur in Bengal. 

These lands were originally held by the zemindar under the rul- 
ing power upon terms that the zemindar should perform by himself 
or his tenants the duty of guarding the ghats or passes against 
marauders, and preserve*the peace of the district, and discharge 
other police services. 

In'the year 1838 the Government, being of opinion that these” 
duties could be, and indeed were being, better performed by their 
own officcrs, and that the Government was entitled to resume these 
lands, as the services for the performance of which they were ori- 
ginally held were no longer needed, claimed to resume them accord- 
ingly. 

Litigation ensued, and the Government was successful in the" 
Courts in India, but the decision was reversed on appeal. to the 
Privy Council, and the Raja zemindar was quieted in his possession. 

(1) (1912) L. R. 39 I. A. 156; L L. R 34 All. 4553160 L, J. 613. 
(a) (1882) L. R. 9 I. A. 104; I. L. R. 9 Calc. 187, 

(3) (1824) L L. R. ro Calc. 677. 

(4) (1887) L. R. 15 L. A. 18; L L. R 15 Calc. 471. 

(5) (1894) L L. R. 22 Cale. 156, ° 

. ; 
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The case was decided in 1855, and is reported as Raja Lelanung" 


Singh Bahadoor v. The Government of Bengal (1). 


“As it was still possible that the Government might insist upon 
the zemindar performing certain of the original duties, a compromise 
was entered into, and a settlement was arrived at by which the 
zemindar paid a jumma of ro,000 rupees per annum, and was 
released from further performance of these duties. 


ThereupoA he in turn endeavoured to resume their tenures kom 
the several ghatwals on%the ground that their services were no longer 
required. This led to much litigation with varied fortune. In two 
cases reported together in the supplemental volume of Indian 
Appeals, p. 18r, the first being Kafa Lelanund Singh Bahadoor v. 
Thakoor Manoorunjan Singh (2), the ghatwals were successful both 
in India and before the Privy Council. In a third case heard at the 
same time the ghatwal got better success before the Privy Council 
than he had in India. "These cases were decided in 1873. Further, 
it appears from the judgment of the Subordinate Judge that there 
were some other cases, apparently not reported, in which the judg- 
ments in India were in favour of the zemindar, but the decisions in 
the Privy Council in favour of the ghatwals. 


In the case of the particular lands now in dispute, they were 
held by four ghatwals, and the decision went against them and in 
favour of the zemindar in the High Court at Calcutta, and they 
appear to have neglected to appeal in time; but on learning that 
other ghatwals in a similar position had been successful before the 
Privy Council, they became much dissatishied, and were endeavour- 
ing to see if they could not by some means reopen the question, 
when a compromise was arrived at, and the zemindar gave a pottah 
to the four ghatwals granting the lands in perpetuity at an annual 
uniform jumma of 1,031 rupees. ; . 

This pottah is dated the 6th July, 1873. The grantees Dharmu 
Roy, Chaman Roy, Gokul Roy, and Mangal Roy are described in 
it as former ghatwals of the mouzahs named in the pottah, and it is 
recited that “the said mouzahs, original with dependency, had from 
the time of the former Rajas been in the possession and occupation 
of you and your ancestors by virtue of ghatwali right." "The litiga- 
tion and the agreement of the parties to come to an amicable settle- 
ment are then recited, and the Raja proceeds to make the grant in 
the following words: ''Therefore I have made in favour of you the 


&1) (1855) 6 M. I. A. ror. 
(2) (1873) LL R. L A, Sup, 181. : 
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E ; ; 
permanent istamrari mokurari settlement in perpetuity, descendible 


to progeny and generation after generation in respect of Mouza 
Khadawa, &c., original with dependencies in existence from before 
. . . . atan annual uniform jumma of 1,031 rupees.” - 

. The four grantees thereafter dealt with the property as tifeir 
own, as property held by each severally, in respect of his 4-anna 
share as a member of a Hindu family, ERR jointly with his sons 
and grandsons. 

The four grantees, as managers or kartas of a Hindu family, 
jointly made mortgages and leases, and, in particular, in the year 
1884 they, with their sons and other descendants, executed two 
mortgages, in favour of Shitabi Singh. Upon these mortgages - 
decrees were ultimately obtained, and the villages were sold in 
execution to the first party defendants, whose representatives are 
the respondents appearing before the Board to support the judg- 
ments under appeal. Delivery of possession was made on the 6th 
March, 1897. It should be added that since the date of delivery 


the first party defendants or their predecessors have been in 
possession. 


a 


The case made for the plaintiff appellant accepts a large part of 
that of the defendants respondents. The pottah is admitted, as also 
are the apparent title thereby created in favour of the four grantees, 
Dharmu, Chaman, Gokul, and Mangal, the title deduced from them: 
to the first party defendants, and the possession by the latter from 
the date of delivery upon the sale. The case, made is that the 
pottah was granted to the four grantees as representatives of one 
great family descended from à common ancestor, and that all the 
male descendants have beneficiary interests-in the geveral mouzahs 
according to their respective shares per stirpes, and that the plaintiff 
is the assignee of interests of several of these descendants in respect 
of shares amounting to 7 annas and a fraction, or nearly half. A 
short pedigree will show the origin ang nature óf the several 
interests which he claims to have bought :— 


fu 
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On the assumption made on behalf of the plaintiff Rupdeo, a 
brother of Chaman and his descendants have a claim to some bene- 
ficiary share, presumably a r-anna share, Chintaman, brothereof 
Dharmu and uncle of Chaman and his descendants would have a 
2 anna share; in the other line, Ajit and his descendants wofild 
have a 4-anna share, and Chauthi and his descendants a a-anna 
share. ‘The plaintiff has bought up all these shares, except those 
of some of the descendants of Chauthi. : 

Lachman Roy, the common ancestor, flourished about 1750. 
He was probably in his day the ghatwal. His son Bahore was 
ghatwal; so was Bahore's son Ajit. Sukdeo, the grandson by the 
other line, was ghatwal apparently with Bahore, and later en with 
the latter’s grandson Anandi. In 1854 Digan, father of Mangal, 
was ghatwal in conjunction with some member of the other line, 
probably Dharmu ; and then in 1864, when the zemindar sought to 
eject them, the four grantees were the ghatwals. 

The plaintiff suggests that they were chosen as the represent- 
atives of the several branch families, and held their shares of the 
family estate on behalf of all the male members. This case is 
rested upon three grounds: the nature of the’ ghatwali tenure as 
determined by the several decisions of the Privy Council, the 
alleged enjoyment by the beneficiaries of their respective shares 
from the grant of the pottah to the sale by the Court, and upon an 
ekrarnama executed on the 22nd September, 1873; that is between l 


two and three months after the pottah. 
As regards the first ground there are several decisions of the 


High Court and of this Board on the nature of this tenure, 

Some have already been cited, and in addition special reference 
may be made to Raja Nilmont Singh v. Bakranath Singh (1), 
decided in 1882, a case not so much in point as the ghatwali lands 
were in another zemindary, and to Zekati Kali Pershad Singh v. 
Anund Roy (2), decided in 1887, concerning other lands in the 


zemindary of Kharakpore. 


The result of the decisions is that the ghatwali tenure is ordi- 


e 


narily hereditary, the estate descending to' such male member of | 


the family as the zemindar approves as competent, and that it is 
the right of the family so long as they have male members compe- 
tent to perform the duties to have one or more of them appointed 
ghatwals. It. was certainly an advantage to the whole family that one 
of their members should hold the office and the tenure, He could 
put other members of the family into minor offices and grant them 


(1) (1882) La R. 9 I. A. 104; I. L. R. 9 Calc, 187, x 
tab (1887) L.R 15 L. A, 13; Ll, E. R, 15 CZale.47 t, : i 


» subordinate interests commonly called Jotes, and he could ahd ; 
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would generally provide for the family in the manner expected of * 
its head. But this is a long way off making him a trustee for the 
fanily or treating the ghatwali estate as possessed by the family and 
reducing the ghatwal to the position of Aarfa or managing head of 
the family. 'Their Lordships do not find that the incidents of 
ghatwali tenure are such as to give the family any rights over the 
property whilé it is in the hands of the ghatwal, and they find them- 
selves upon this point in full agreement with the Courts in India. 
So far, therefore, if the assumption were to be made that the 
scheme of the pottah "was to preserve family rights, there would 
still be no reason for holding that they extended so as to give any 
beneficiary interest in the mouzahs to the male members of the 
family other than the actual grantees. 

The plaintiff, however, relied upon an asserted actual possession 
and the receipt of their share of the rents and profits by his vendors 
or their predecessors in title, and he called several witnesses to 
depose to this, „He laboured under an initial difficulty in stating 
what those shares were, as they had been variously stated in his 
plaint and in a previous plaint in a suit brought by his vendors in 
March 1:898 and discontinued by them, it was said, on'account of 
poverty, and again differently stated in other proceedings. But it 
is unnecessary to discuss this matter at length. The Subordinate 
Judge who saw and heard the witnesses for the plaintiff did not 
accept their testimony, and the High Court saw no reason for 
differing from him. It was contended on behalf of the plaintiff 
that the Judges of' the High Court made no independent examina- 
tion of this evidence, and that their Lordships are therefore not 
bound to treat the case as one of concurrent findings of fact, and 
their Lordships permitted the counsel for the plaintiff to read and 
comment upon this evidence. But the result is that their Lordships 
see no reason for differing from the judgment of the Subordinate 
Judge upon this point; and it must be taken that the plaintiff did 
not succeed in proving that his vendors or their predecessors in 
title were ever in possession or in the enjoyment of shares in the 
rents and profits since the grant of the pottah. 

There remains for consideration the argument for the plaintiff 
founded upon the ekrarnama. This argument was rejected by the 
Subordinate Judge and by the High Court, and their Lordships as 
it will be seen have come to the same conclusion in the end. But 
the point is not altogether easy to decide, for there is prima facie 
some weighl in the contentions founded upon this document, 
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"The grantor is one of the foug grantees under the pottah, 


Dharmu Roy. He describes himself as son and heir of Sukhdeo 


Roy and recites that the four mouzahs form an ancestral ghatwali 
mahal which have "since olden time been in our possession and 
occupation." He then recites that the Rajah had taken possession 
of them and done away with the ghatwali tenure and that thereaffer 
by amicable settlement the mouzahs were obtained: "under a 
mokurari pottah, at an annual jumma of Company's 1,031 rupees, | 
in the name of the four grantees.” 


The document proceeds as follows :— — , 


“As this mahal is our old ancestral Ghatwali, and although our 
names are recorded in the Government office, &c., yet all the heirs 
who are the heirs of the common ancestor, have been inequal posses- 
sion thereof in the moffusil, and all the heirs have been and are 
supported and maintained thereby in the moffusil, and whereas one 
set of these moffusil co-sharers, namely, Ganpat Roy, Gurdayal Roy, . 
Gopi Roy and Sri Roy, the four brothers and the own nephews of 
me, Dharmu Roy, is not satisfied unless their names are recorded 
or they obtain a deed, therefore, of my own accord and free-will, 
with a view to put a stop to disputes in future, I do hereby make a 


valid declaration and give out in writing that, after paying the rent ; 


mentioned in the said mokurari pottah and the village and 
Court expenses, Ganpat Rey, Gurdayal Roy, Gopi Roy, and 
Sri Roy shall get r-anna share out .of the share of me, Dharmu 
Roy, and tte said four brothers will divide equally amongst them- 
selves the said r-anna share; that although the names of us, the 
said mokuraridars, are rec®rded in the suddar serishta of the said 
Raja Saheb, still the said Ganpat Roy and others, the four brothers, 
shall always continue to hold possession in the moffusfl to the ex- 
tent of 1-anna share, and that all the co-sharers and co-partners shall 
have to pay all expenses which have been incurred in\obtaining the 
smokurari pottah of the aforesaid mouzahs, as also the expenses which 
may be incurred in future in connection therewith, in proportion to 
their respective shares," $ 

The other three grantees were witness to the execution. 

It appears that when the document was presented for registta- 
tion Dharmu opposed the registration stating that he had not ex- 
ecuted the deed and that he did not know how to write, but that 
eventually it was registered under an order of the District Judge. 
Dharmu, however, was illiterate and had signed by the pen of a 


scribe, st a 


L 
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It could not be disputed that this document constituted an ad-» 
missible and relevant piece of evidence, and that both the recitals 
and the operative part have to be considered. But the two do not 
stand upon the same footing. The recital that all the heirs of the 
common ancestor have been in equal possession of the mouzahs is 
larger than is necessary for the operative part of the deed ; and it 
may be that whereas Dharmu was content to settle a r-anna share 
for the benefit of the sons of his deceased brother, and the deed in 
its operative*part was therefore a true expression of his will and 
rightly registered, yet tlfat he being illiterate had not understood or 
intended the terms of the recital, or that his co-grantees did not 
approve òf them, and that this was the explanation of the opposition 
to the registration. 


The draughtsman may have thought it expedient io insert some- 
thing in the nature of a consideration so as to take the deed out of 


' 


' the category of voluntary settlements, and he may have been care- 


lessly ox wrongly instructed. 

The learnéd Subordinate Judge endeavoured to cut the knot by 
inferring that some other members of the family fraudulently intro- 
duced this recital. But there i» no warranty in the evidence for 
inferring fraud and no suggestion of it appears to have been made 
to any of the plaintiff's witnesses. All that can be said is that it is 
possible that such was the case. 


There is, however, a stronger comment which was also made by 
the Subordinate Judge and that is that the recital is not only larger 
than the operative part, but inconsistent with it On any theory of 
descent per stirpes the descendants of Sukhdeo would have an 
8-anna share amd each of the four sons a 2-anna share. The four 
sons of Chintaman in whose favour the deed is made would have 


-their father's a-annas and Dharmu would have 2 annas and no more. 


But he is parting with : anna share only and keeping 3, on the 
theory, for himself. 


The suggestion made on behalf of the plaintiff to meet this diff- 
ulty was that it wag intended that the other grantee of the Sukhdeo 
line, Chaman, son of Lachman, should give out of his 4 annas a 
second anna to the sons of Chintaman, and apparently that Dharmu 
and Chaman should further contribute 1-anna share each for their 
brother Rang Lal who was then living and ultimately died childless. 

On this theory Chaman would further have to denude himself of 
another anna share to his brother Rupdco whose descendants are 


soine of the vendors to the plaintiff. 
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® * 
* Ingenious as these suggestions are they are withqut warrant in 


the evidence or the documents and wholly fanciful. 


This being so, the recital in the ekrarnama, though not without 
weight and not to be wholly put aside as a piece of evidence cannot, 
in their Lordship’s opinion, as it did not in the opinion of the Sub- 
ordinate Judge, or in that of the Hi,h Court, outweigh the mass of 
evidence, which makes against the very difficult legal title which 
the plaintiff seeks to establish. 


b . 

It remains, however, to consider the opegative part of the docu“ 
ment, which is in terms a grant of a 1-anna share to the sons of 
Chintaman, through whom among others the plaintiff claims, and 
to see whether, though the plaintiff fails in his claim to the larger 
share (7 annas and a fraction) of the estate, he yet could succeed in 
respect of a r-anna share. Many answers have been made to this 
claim. It is not that put forward by the plaintiff in his plaint, He 
did not rely upon the ekrarnama as a conveyance of tbis 1-anna 
share, but as a declaration against interest, or one by an occupier 
qualifying his estate, establishing the general claim of the family. 
The document was conditional only. If, as is probably the right 
construction, the pottah is a grant to the four grantees, each taking 
in reípect of their separate shares as niembers of a joint Hindu 
family with their sons and grandsons, Dharmu could not convey 
away a part of his estate to the prejudice of the other members of 
his joint family, and the deed could only operate guoad his life 
interest, which has expired. ; 


It was suggested as antanswer to this last argument that it would 
be within the authority of the 4a*/a or head of a family to make 
compromises. ° 


But the one conclusive answer to any case in respect of this 
1-anna share is the statute of limitations. The learned Subordinate 
Judge in his very careful judgment, considered this plea, but upon 
the whole rejected it on the ground that the suit was instituted on 
the 16th March, 1908, and the date from which the twelve yea 
began to run was when the auction-purchasgrs took delivery o 
possession, that is the 6th March, 1897. And the High Court in 
the view which it took of the case found it unnecessary to express 
any opinion upon this plea. 

Inasmuch, however, as none of the vendors to the plaintiff or 
their predecessors in title have been in possession of any shares 
in the property, including therein this r-anna share, it must be taken 
that ue statute began to run at least from the time when the sons 
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of Chintaman djd not receive the benefits which the ekrarnama pur- » F. C. 
ported to give them, that is, from the year 1873. 1918. 
Upon the whole, therefore, the plaintiff has failed to prove title Durga 
to any portion of the property in suit, and the decrees of the Sub- Treiben! 
ordinate Judge and the High Court dismissing his suit were right, — 
Lord Phillimore, 


and their Lordships will humbly recommend His Majesty that the 
appeal should be dismisséd with costs. 


E. Dalgade :—Solicitor for the Appellant. 
Watkins &* Hunter e—Solicitors for the Respondents. 
J. M. P. j Appeal dismissed, 
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CHAUDHRI RISAL SINGH AND ANOTHER 


P.C, 

v. b "on 

BALWANT SINGH AND OTHERS, bias 
` ene, S, 


[ON AppgaL FROM THE HicH Court OF JUDICATURE FOR THE 
NORTH-WESTERN PROVINCES, ALLAHABAD. | 


Res J/udtiata—Code of Ciotl Procedure (Act V of 1908), S. rr—Hindu Law— 
Decree against the widow, when binding onYhe reversioner— Representation 
of the estate by the widow-—~—stoppel against the widow, effect of, om her re- 
presentation of the estate— Reversioner. 


Where the estate of a deceased Hindu has vested ina female heir, a decree 
fairly and properly obtained against her in regard to the estate is, in the absence 
of fraud or collusion, binding on the reversiunery heir; and where in -æ suit the 
merits are tried and the trial is fair and honest, a Hindu lady, otherwise quali- ia 
fied to reprezent an estate in the suit, does not cease to be so qualified merely i 
E us to a personal disability or disadvantage as a litigant. 3 
Katama Natchiar v8 The Rajah of Shivagunga (1) followed. 


A Hindu widow sued for a declaration that she had not validly adopted the 
defendant as a son to her deceased husband, Both Courts in India dismissed the 
sult holding that by her own acts she was personally estopped from denying the 
validity of the adoption. The Privy Council affirmed that decision and also held 
that she had authority from ber husband (deceased) to make the adoption in ? 
question and that the defendant had been validly adopted. On the death of 
e 
(1) (1863) 9 M. IL, A. 543. 
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P. C. gihe widow tbe next reversioner sued to eject the adopted son on the ground that 
1918, inasmuch as the widow had no authority from her deceased husband to “make an 
ww adoption the defendant had not been validly adopted : 
ps Held, that thongh the rule of res fudicafa, as enacted in section II of the 
Balwant. Code of Civil Procedure, was not strictly applicable, the principle of res judicata 
as stated above, applied, and that the decision in the widow’s suit on the ques- 


- tion whether the defendant had or had not been validly adopted, barred the suit 
of the reversioner. 

An Appeal against a decree of the High Court at AJlahabad, dated 
the 29th April, 1915, affirming a decree of the Court of the Additional 
Subordinate Judge of Sabaranpur, dated the 16th February, 1914, 
whereby the plaintiffs-appellants’ suit was dismissed with costs. 


The plaintiffs-appellants brought the present suit against the. 
defendants-respondents to eject them from an estate called the Land- 
haura Raj, alleging that the first respondent Balwant Singh was not 
the validly adopted son of Raja Raghubir Singh, a former proprietor 

e of the estate, inasmuch as the widow of the latter, Rani Dharam 

Kunwar, adopted the first respondent without the authority there- 

for from hex deceased husband. The question whether the Rani 

had authority to adopt the first respondent had already been the 

. subjéct of litigation between the adoptive mother and the adopted 

son. That litigation had come up on appeal to His Majesty in 

Council, and their Lordships of the Judicial Committee had held 

that the Rani had authority from her husband to adopt the first res- 

pondent and that his adoption was valid: See Rani Dharam Kun- 
war v. Balwant Singh (1). 


In the present suit the Additional Subordinate Judge held that 
the Privy Council decision was binding on the plaintiffs-appellants 
and that their suit was accordingly barred by the rulé of res judicata, 
He, therefore, dismissed the suit with costs. On appeal the High 
‘Court bya majority affirmed that decree. The only question for 

. * determination in this appeal was whether the present suit was barred 
by the rule of res judicata. 

Dunne, K. C. and W. L. Richards for the Appellants: Th 
question is whether the first plaintiff, the next rewersioner, is ufi M 
ed by the rule of res judicata from denying that the defendant 
Balwant Singh was validly adopted by Rani Dharam Kunwar. The 
plaintiff says that the Rani had no authority from her deceased 
husband to make any adoption. This question of authority was 
issue No. 3 in the Rani’s suit, That issue was neither heard nor 
decided by the Courts in India: See |I. L. R. 3o All. 549. The 


JU (1912) L. R339 I. A. 1421 I L. R, 34 All, 398 ; 16 C, L J. 60. 
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Court of first, instance had excluded evidence on that issue. It 
appears from Rani Dharam Kunwar v. Balwant Singh (v), that this 
Board also held that the Rani was estopped owing to her own acts 
from raising the question as to the validity of the adoption. The 
Rani could not therefore be said to have then represented the estate. 
She was acting not in the interest of the estate but in her o own 
interest ° i 

As some evidence on the question of authority was admittedly 
excluded, it'is submitted that the issue had not been heard and 
finally decided within fhe meaning of section 1r of the Code of 
Civil Procedure, rgo8. The case is not governed by that section 
but by the rule laid down in the Shivaguaga case (2). But as 
already pointed out the Rani was not representing the estate and 
that there was no fair trial of the issue as evidence relating to it was 


excluded. The finding of the Board was based on the Rani's.state- . 


ment in Baldeo's suit, but that statement was not evidence against 
the plaintiff, ang the finding based on such evidence could not bind 
the plaintiff. | 

The issue as to authority was not a necessary issue in the Rani's 
case, and consequently a decision thereon does not operate as a bar 
in the present suit: Covcha v. Concha (3). ud 

The deed of adoption shows that the Rani took an estate for 
life under the will of her late husband and Balwant Singh took the 
remainder thereunder. The Rani could not therefore dispute Bal- 
.want S'ngh's title, She was then a devisee and could not represent 
the estate: Board v. Board (4), and Dalton v. Fitsgerald (5). 
Reference was also made to Robinson v. Duleep Singh (6). What 
the Board then did was to merely express an opinion in order .to 
deter the reversioner from further litigation. 

De Gruyther, K. C, and 7. M. Parikh for the Respondents: 
As to the contention based on the will of the late Raja, the Rani 


could only take an estate for life under the will, if the will is good," 


and if the will is good, it gives the Rani authority to adopt and 
would therefore put an end to the case. The English authorities on 
the question of rre judicata are of no value in an Indian case, which 
must be decided on the construction of section 11 of the Code of 
Civil Procedure. 


(1) (1912) L. Ra 39 1. A, 142; LL, Resend: 398; 16 C. L. J. Go. 
5 (2) (1863) 9 M. LA. 545. 

(3) (1886) L. R. 11 A. C. 541, (549, 550-2.) 

e (4) (1873) L. R. 9 Q. B. 48 (5) (1897) L. R. 2 Ch, 86, (90.) 

(6) (1878) L. R. rx Ch. D, 798, i813.) 
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bss * Ina suit against a widow in respect of the estate the decision is 

1918. binding on the reversionary heir: Zhe Shivagunga case (y); /ugol 

Rial Kishore v. Maharajah Jotindro Mokon Tagore (2); Parla Nargin 

T NT Singh v. Trilokinath Singh (3) and Hurrinath Chattirjee v. Mohunt 
a Mothoor Mohan Goswami (4). Ithas been held that section ar 


of the Code of Civil Procedure, is not exhaustive, and a decision 
against one reversioner binds another, though the seéond does not 
claim through the first: CAirwvolu Punnamma v. Chiruvolu Perrazu 
(s) In V. Venkatanarayana Pillai v. Subammal (6), the Board 
held that a remote reversioner was entitled to" revive a suit brought 
by a near reversioner. 
Section .11 of the Code of Civil Proced ure deals with issue as well 
| as suits: Kameswar Pershad v. Raj&umari Ruttun Koer (7), and 
Thakur Tirbhuwan Bahadur Singk v. Raja Rameshwar Baksh 
: Singh (8). To determine what was in issue one must look not to 
""décrée but to the judgment and the pleadings: Maharaja Jagatjit 
Singh v. Rajah Sarabjit Singh (9) The only decision that 
> operates as res judicata is the decision of the final Court of appeal. 
There was a final decision by the Board that the Rani had authority 
to adopt and that Balwant Singh was validly adopted. "That deci- 
sion is binding on the plaintiffs. Reference was also made to Ashgar 
Ali Khan v. Ganesh Das (10). 
Dunne, K. C., replied., 
The judgment of their Lordships was delivered by 
June, 3. Sir John Edge —This is an appeal from a decree, dated the 
a9th April, 1915, of the High Court at ‘Allahabad, which affirmed 
' a decree of the Additional Subordinate Judge of Saharanpur by 
which the suit of the plaintiffs had been dismissed. The suit was 
dismissed on the ground that a decision of the Board on the 23rd 
April, 1912, in an appeal to His Majesty in Council in a previous 
suit, in which Balwant Singh, the principal defendant in this suit, was 
° the defendant, and the late Rani Dharam Kunwar was the plaintiff, 
operated as a bar to the maintenance of this suit, which is brought 
by plaintiffs who were not parties to the previous suit, and do not | 
(1) (1863).9 M. I. A. $43. * 
(2) (1884) L. R. 11 I. A. 66, (73); I. L. R. 10 Calo. 985. 
(3) (1884) L. R. 11 I. A. 197, (207) ; I. L. R. rr Calc. 186. 
(4) (1893) L. R. 20 I. A. 1833 I L. R, 21 Calo, 8, , 
(5) (1905) 1. L. R. 37 Mad. 390. (6) (1913) L. R, 42 I. A. 125. 
t (7) (1892) L. R. 19 I. A. 234; 1. L. R. 20 Calo. 79. 
(8) (1906) L. R. 33 L A. 156, (164); I. L. R. 28 All, 727 ; 4 C. L. J. 405. 
(9) (1891) L, R. 1$ I. A. 165, (176) ; I. Lu R. rg Calo, 159. . 
(o) (1917) L R, 44 1, A, 213 ; 26 C, L, J, 563, 
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. 
represent either party to the previous suit. That decision is* 
reported in 39 I. À. 142. 


eIn this suit the plaintiffs are Chaudhri Risal Singh and Lala 
Fateh Chand. The plaintiff Chaudhri Risal Singh claims in this 
sult possession of part of the Landhaura Raj, which is a large estate 
of great value ; his claim is based on an allegation that he is the 
heir of Raja Jagat Prakash Singh, whom hs alleges to have been 
the last rale,owner of the estate. The other plaintiff, Lala Fateh 
Chand, alleges that before suit Chaudhri Risal Singh conveyed to 
hjm the other part of the estate, and he ‘claims possession of that 
other part of the estate as the grantee of Chaudhri. see Singh. - 
The plaintiffs also claim mesne profits. 


The principal defendant to this suit is Balwant Singh, through 
whom the other defendants claim title. Balwant Singh’s case-.is 
that the estate vested in him as the adopted son of the late Raja, 
Raghubir Singh, to whom he alleges that he vas validly adopted by ` 
the late Rani DHaram Kunwar, the widow of Raja Raghubir Singh, 
who admittedly died possessed of the estate. The .factum of the 
adoption was denied by the p’aintiffs,. but it is no longer disputed, 
and cannot now be disputed ; the plaintiffs, however, allege that 
Rani Dharam Kunwar had no authority to adopt a son to her 
husband, and further that if she ever bad authority to adopt a son 
to ber husband that authority was a limited authority, and was 


‘exhausted by previous adoptions made by her before she went 


through the form of adopting Belwant,Singb. The decision of 
the Board, which has been held !y %he Courts below to operate 
as a bar to the maintenance of this suit, related to the adoption of 
Balwant SingM as a son to her late husband by Rani Dharam 
Kunwar. 


The plaintiffs allege and the defendants deny that on the death 
of Rani Dharam Kunwar on the r2th November, 1912, the plaintiff * 
Chaudhri Risal Singh was the next nearest reversioner, and was as 
such entitled to the estate of Landbaura. That issue as to thc 


‘status of Chaudhré Risal Singh has not been tried, and is irrelevant 


if the suit is barred by the ‘decision of the Board of the a3rd 
April, 1912. 

There has been much litigation relating to the title to the estate 
of which Raja Raghubir Singh died possessed, and in order to 
understand the case which was before the Board in 1912 it is 
necessary briefly to refer to that previous litigation and to the 
position of the several parties to it. Raja Raghubir Singh died on 
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she 23rd April, 1868, and at the time of his death he left no son 
living; his widow, Rani Dharam Kunwar, was then enceinte, and 
after his death she, on the 16th December, 1868, gave birth o 
Raja Jagat Prakash Singh, who was his posthumous child. Raja 
Jagat Prakash Singh died in childhood on the grst August, 1810, 
and on his death Rani Dharam Kunwar succeeded to the posses- 
sion of the family property in right of her interest for life in it as 
his mother and heiress. The fact that she alleged that she obtained 
title to tbe propeity under an oral will of her husbdhd, Raghubir 
Singh, is immaterial. On the 4th March,*1877, Rani Dharam 
Kuriwar adopted Tofa Singh as a son to Raja Raghubir Singh. 
Tofa Singh, then known as Raja Narendra Singh, died in childhood 
about two and a-half years after his adoption. On the zoth January, 
1883, Rani Dharam Kunwar adopted another boy, named Ram 
Satupy; as a son to Raja Raghubir Singh. Ram Sarup, then. 
known’ as Ram Padab Singh, died in June 1885. On the 13th 
January, 1899, Rani Dharam Kunwar adopted Balwant Singh, 


_the principal defendant in this suit, as a son to Raja Raghubir 
_ Singh. ‘On the: 13th January, 1899, Chaudhri Ram Niwaz, who 


was the father of Balwant Singh, executed a deed, by which he 
acknowledged that he had given hiş son, Balwant Singh, then 16 
years old, to Rani Dharam Kunwar, widow of Raja Raghubir Singh, 
deceased, Rais of Landhaura, as an adopted son for her and her 
husband, and stated that— 

“the usual religious ceremonies and those connected with the diradri 
have been performed with all publicity to-day. From to-day the 
said son has no connectidh left with his natural family. From 
to-day the said son will have those rights in the whole of the pro- 
perty left by Raja Raghubir Singh, deceased, and posfessed by the 
said Rani, which an adopted son legally acquires. But it has been 
agreed between me, the executant and the said Rani, according to 


ethe provisions of the will and permission of Raja Raghubir Singh, 


deceased, that she shall, till the end of her life, continue to be the 
owner and possessor of the whole estate and property of every 
description belonging to the said Raja which exigts at present or 
may be acquired in future; and as long as she lives all sorts of 
Angge nehi and supervision of the estate shall rest with her as its 
owner.” 

On the ist May, 1900, one Baldeo Singh, claiming to be the 
reversionary heir of Raja Raghubir Singh, brought a suit in the 
Court of the Suboidinate Judge of Saharanpur against Rani Dharam 


Kunwar and Balwant Singh to have the adoption. of Balwant Singh 


a o,» 


* 


Vor. XXVIII. PRIVY COUNCIL. 


set aside. In ‘that suit evidence as to the alleged adoption was 
taken. The main contention of Baldeo Singh, so far as the adop- 
tion* of Balwant Singh was concerned, was that Raja Raghubir Singh 
had not given to Rani Dharam Kunwar authority to adopt a son to 
him, and that any authority which Raja Raghubir Singh may have 
given to his wife to make an adoption was not an authority which 
enabled her“to make successive adoptions. No oral evidence to 
prove that am authority to adopt had not been given to Rani 
Dharam Kunwar by Raja Raghubir Singh was apparently procur- 


'able; Rani Dharam Kunwar did not give evidence in that suit, but 


in her written statement in that suit she alleged that she had "under 
valid authority and after due proclamation adopted Balwant Singh, 
defendant No. 2, and the aforesaid adoption is every way proper." 
Her pleader in that suit stated to the Court that the authority to 
adopt was oral, and as to the nature and scope of her authority to 
adopt, said that Raja Raghubir Singh's object in giving his wife 
authority to adoft was that “in the event of Rani Dharam Kunwar, 
who was then pregnant, giving birth to a daughter, or of a son being 
born and dying, she should adopt, and in the event of the death of 
that adopted son, she should again adopt, and in the event of the 
last-named also dying, she had authority to adopt again, and so on." 
There was documentary evidence put before the Subordinate Judge, 
and four witnesses were called to prove the oral authority to adopt, 
but the Subordinate Judge did not believe these witnesses, and he 
found that Rani Dharam Kunwar had not authority to adopt 
Balwant Singh, as the authority was no® one authorising her to 
make successive adoptions. Having found, however, that Baldeo 
Singh had failed@to prove that he was a reversioner, the Subordinate 
Judge dismissed the suit, but in his decree be inserted his finding 
against the validity" of the adoption. "That decree came on appeal 
before the High Court at Allahabad, and the appeal was dismissed ; 
but the High Court, on the application of Balwant Singh, struck out 
of the decree of the Subordinate Judge his finding as to the invalid. 
ity of the adoption on the ground that, Baldeo Singh having failed 
to prove that he was a reversioner, the issue as to authority to adopt 
did not arise and was irrelevant. That application was resisted by 


Rani Dharam Kunwar, and her advocate frankly informed the High - 


Court that her object in wishing to have the finding as to the 
invalidity of the adoption retained in the decree of the Subordinate 
Judge was that it might be used as ves judicata in future litigation 
betw@en her and Balwant Singh. 


Before Baldeo Singh’s suit was dismissed Rani Dharam Kunwat 
| 
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PG and Balwant Singh had quarrelled. Balwant Singh was claiming 
1918 his full rights as an adopted son and was refusing to be bound by 


the terms as to Rani Dharam Kunwar’s position with regard to the 
D. ownership, management, and control of the property that had come 

Beast from Raja Raghubir Singh, which had been agreed to by Chaudhri 
Str John Edge. Ram Niwaz in the deed of the 13th January, 1899,'and she deter- 

n mined to repudiate the adoption. 

On the 7th January, 1905, Rani Dharam Kunwar brought a suit 
against Balwant Singh in the Court of thé Subordinate Judge of 
Saharanpur, and in her plaint alleged that Raja Raghubir Singh had 
never given her authority to adopt a son, and prayed that it might 
be declared that she had no power to adopt Balwant Singh, and had 
in fact never adopted him according to any ceremony under the 
Hindu Law, and that a document of the 13th January, 1899, in her 
name as the executant which purported to be a deed of adoption in 

' favour of Balwant Singh was void and ineffectual as against her." 

The deed of adoption of the 13th January, 1899, which Rani 
Dharam Kunwar sought-to have declared void was a registered 
deed in her name and under her seal in which she alleged that Raja 
Raghubir Singh when he became hopeless of recovery in his last 
illness made the following will in her favour, she being then 
pregnant :— 

“If (God forbid!) you give birth to a daughter, or if a son be 
born but dies after his birth, I strictly order you to adopt some boy 
to me, so that he might perform my sAradh ceremony and yours, and 
perpetuate my name, and after your death become the absolute 
owner and possessor of the wliole of my estate. If (God forbid I) 
the son who might be adopted under this authority should die in 
your lifetime you will have power to adopt another boy." 

In that deed Rani Dharam Kunwar, amongst several other 

4 things, also alleged that she on the day on which the deed bears 
date, after performing the necessary ceremonies, adopted Balwant 
Singh, son of Chaudhri Ram Niwaz, to herself and her husband in 
the presence of the gentry, the district authoritjes, and other Euro-, 
pean gentlemen, and the members of her dirvadri; and that Chaudhri 
Ram Niwaz gave Balwant Singh to her as an adopted son. That 
deed was on the rgth January, 1899, duly registered by the Sub- 
Registrar of Rurki, Rani Dharam Kunwar having first personally 
admitted in the presence of the Sub-Registrar its execution by her. 
In her plaint in her suit against Balwant Singh she endeavoured to 
explain away that deed by alleging that she had no knowledgé of 

° that deed before July 1904; that she had not got it registered ; that 
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it was written in her name without her knowledge on the 13th Janu- 


ary, 1899, by ne Tahauwar Ali, who was her diwan in charge of , 


her entire business, and was her adviser, and that he had got it 
registered. She also alleged in her plaint that having learnt during 
the pendency of Baldeo Singh’s suit that Tahauwar Ali was secretly 
in collusion with Balwant Singh she dismissed him, and she also 


endeavoured to explain away her written statement in the suit of - 


Baldeo Singh? admitting the adoption of Balwant Singh, and her 
pleader's statement in that suit as to her authority to make an adop- 
tion, by denying that her written statement and her pleader's state- 
ment had been authorisd by her. 

In the suit of Rani Dharam Kunwar against Balwant Singh he 
in his written statement, amongst other things, alleged that Rani 
Dharam Kunwar had authority to adopt him to Raja Raghubir 
Singh and that he had been validly adopted. The Subordinate 
Judge held that Rani Dharam Kunwar was by her acts estopped 
from denying that Balwant Singh had been validly adopted to Raja 
Raghubir Singh, and did not try any other issue. The High Court 
at Allahabad, agreeing with the Subordinate Judge, dismissed the 
appeal of Rani Dharam Kunwar, and thereupon she appealed to 
His Majesty in Council and again failed. The facts which this 
Board has stated as to the history of the litigation and as to the 
positions of the parties and their acts have been derived from the 
record of the appeal to His Majesty in Council in which the Board 
gave its decision of the 23rd April, r9r2.. The evidence upon which 
that decision was arrived at was before the Board in the record of 
that appeal. It is said that evidence to show that Rani Dharam 
Kunwar had no authority to adopt Balfant Singh had been ex- 
cluded in her suit, and that consequently the Board in 1912 ought 
not to have found that Balwant Singh had been validly adopted. 
It is true that Rani Dharam Kunwar applied to the Subordinate 
Judge that evidence should be taken, but it does not appear that 
she ever applied to have witnesses summoned or tendered any evi- 
dence which was rejected. It is difficult-to conceive what oral 
. evidence Rani Dharam Kunwar could have produced, except her 
“ own personal evidence, to prove that she had received from Raja 
Raghubir Singh no authority to adopt, and if she had given evidence 
that she had no authority to make the adoption such evidence, 
having regard to her ówn acts and documentary evidence on the 
record, could not have been accepted as true. 

Their Lordships in this appeal pressed the learned counsel who 
- appeared for the appellants to state what oral evidence there was 
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avallable to prove or to suggest tha Raja Raghubir Singh had not 


“in his final illness given to Rani Dharam Kunwar his authorily to 


adopt, but the learned counsel was not in a position to suggest what 
oral evidence^ could have been produced. tọ prove that Reaja 
Raghubir Singh had not given that authority to his wife. The 
Board in rgria was satisfied, and rightly satisfied, that no further 
evidence as to the authority or absence of authority to adopt could 
be expected to be produced by any body beyond the evidence then 
already taken. As appears from the report of the case jn g Allaha- 
bad Law Journal Reports 730, the learned counsel for Rani Dharam 
Kunwar contended in argument before the Board in 1912 that if it 
were held that Rani Dharam Kunwar was not estopped from deny- 
ing that Balwant Singh had been validly adopted, the question arose 
whether she had any authority to adopt him ; and further contended 
that such authority as she alleged would not extend to the adoption 
in question. There was ample material in the appeal record 
before the Board in rgra upon which the Board might find that 
Raja Raghubir Singh had given authority to Rani Isharam Kunwar 
to adopt a son to him, and that such authority was a general author- 
ity and was not limited to making one or more successive adoptions. 

It is clear that the Board in 19:2 did intend to decide the ques- 
tion of authority to adopt as a question of fact. In the judgment of 
the Board it is said ;— 

“The third question, viz, as to whether the Rani had authority 
from-her husband to adopt the defendant gives rise to the point 
which has been argued before their Lordships." 

And then their Lordskips dealt with the contentions on that 
subject, and found that Raja Raghubir Singh had given to Rani 


`- Dharam Kunwar a general power to adopt which justified her adop- 


tion of Balwant Singh, and said :— : 
"'Their' Lordships, in reviewing the facts of the case, are of 
opinion that the question may well be decided as one of fact on the 


Rani's own statements without recourse to the doctrine of estoppel. 


In their view she was speaking the truth in Baldeo Singh’s action 
when pleading as to her authority." 


It is clear that the reasons of the Board im 1912 for deciding 


thus as to the facts and for not confining the decision to the ques- 
tion of the estoppel were to quiet any religious scruples, which might 
have arisen if Raja Raghubir Singh could be said to have a son only 
by estoppel to perform religious duties, and also to put a stop to 
further litigation as to the validity of the adoption of Balwant Singh. 
There can be no doubt, in their Lordships’ opinion, thft 


- 
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Rani Dharam Kunwar in ber suit against Balwant Singh did, . 
nothwithstandthg the personal estoppel under which she laboured, 

represent the estate on the question of fact as to whether Balwant 
Sigh had or had not been validly adopted, and that she represent- 
. ed the estate within the meaning of the rule in Katama Natchter 
v. Srimut Rajah Moottro Vijaya Raganadha Bodha Gooroo Sawmy 
Periya Odaya, Tavar (the Shivagunga case) (i). The principle of 
law to be applied in such cases was, their Lordships consider, 

correctly summarised by Mr. Justice Banerji in his judgment in 

this case thus: "Whgre the estate of a deceased Hindoo has 

vested in a female-heir a decree fairly and properly óbtained against 

her in regard to the estate is, in the absence of fraud or collusion, 

binding on the reversionary heir.” It cannot be said that there had 

not been a fair trial by the Board in 1912 of the right in the suit 
of Rani Dharam Kunwar against Balwant Singh. The right in 

that suit was his right to the estate as a son validly adopted to 

Raja Raghubir Singh. It is true, as was. pointed out in a judg- 

ment of the Figh -Court in this suit, that the rule of res judicata, 

as enacted in section 11 of the Code of Civil Procedure, 1908, is 
not strictly -applicable in this case, as the plaintiffs were not parties 
to the suit of Rani Dharam Kunwar against Balwant Singh, and do 
not claim under a party to that suit, but the principle of res judicata 
has ben applied rightly by the Courts in India so as to bind rever- 
sioners by decisions in litigation, fairly and honestly conducted, given 

for or against Hindoo females who represented estates, as Rani 

Dharam Kunwar did in her suit against Balwant Singh. 

It has been urged by the learned coumsel for the appellants here 
that Rani Dharam Kunwar cannot be regarded as having represent- 
ed the estate i» her suit against Balwant Singh, as by her acts she 
was personally estopped from denying that she had validly adopted 
him to Raja Raghubir Singh. In the absence of all authority, their 
Lordships cannot decide that a Hindoo lady, otherwise qualified to 
represent an estate in litigation, ceases to be so qualified merely owing 
to personal disability or disadvantage as a litigant, although the merits 
are tried and the trial is fair and honest. The principle is that rever- 
'" sioners must risk that, so that there may be an end to litigation. 

Their Lordships will humbly advise His Majesty that this 
appeal fails, and should be dismissed with costs. 

T. L. Wilson & Co.—Solicitors for the Appellants. 

E. Dalgado.—Solicitor for the Respondents. 


J. M. P. Appeal dismissed, ` 
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PRESENT — Viscount Haldane, Lord Dunedin, Lord Sumner, Sir 
i John Edge and Mr. Ameer Ali, . 
MEWA SINGH AND OTHERS 
v. 
BASANT SINGH AND OTHERS. ° 


[ON AsPEZAL FROM THE HicH COURT oF JUDICATYRE FOR THE 


NORTH-WESTERN PROVINCES, ALLAHABAD. | 
Hindu Law— Mitakshara— Suit for ejectment—Form of sutt—Claim as the nearest 

reversions — Proof. e 

Those who claim the property of a separated deceased Mitakshara Hindu as 
his reversionary heirs, must show that they are both his next heirs and within 
fourteen degrees. 

Their Lordships also condemned the plan of an ejectment suit where 
there were fifty-nine plaintiffs, and nearly twenty other parties, in addition to the 
persons in possession of the property left by a separated Mitakshara Hindu, were 
Joined proforma, as being members of the family, though they advanced no claim, 
and the scheme of the action had been to bring into Court a large number of 
persons, more or less remotcly akin in blood, in the hope of ousting the d: fen- 
dants in possession by a mass attack, and afterwards to assign the walts of victory 
to the parties entitled by further litigation infer se. 

Consolidated appeals from two decrees of the High Court at 
Allahabad (April 7, 1913) reversing two decrees of the Subordinate . 
Judge of Saharanpur (May 29, 1909). 

The suits giving rise to the appeals were brought by the plaintiffs- 
appellants as the nearest reversioners (with the 70 forme defendants) 
to the estate of a separated deceased Mitakshara Hindu, Nihal Singh, 
at the death of his surviving widow. The Subordinate Judge had 
decreed the suits, but the High Court reversing those decrees had 
dismissed them holding that the plaintiffs had not prOved the alleg- 
ed relationship. 

Dunne, K, C, and Dube for the Appellants, referred to the 
Punjab Land Revenue Act, (XVII of 1887), sections 31, 34 and 44: 
and Chunilal v. Nand Lal (x), and submitted that the alleged rela- 
tionship was proved. 

De Gruyther, K. C. and E. B. Ratkes for the "contesting Defen- ' 
dants-Respondents referred to Govinda Charyuly v. Ranuyya Appa 
Rao (2), and submitted the plan of action was bad. The plaintiffs 
must allege and prove that they are the nearest reversioners within 
fourteen degrees, but their plaint contained no sueh allegations, 


(1) (1888) P. R, t74. l | 
(2) (1918) 17 C. La T. 295. š 
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He was stbpped. 

Dunne, K. Ca, replied. 
° C. A. V. 
e Ihe judgment of their Lordships was delivered by 


Lord Sumner :—The sole question in this appeal is whether 
the High Court of Judicature for the North-Western Provinces were 
wrong in holding that the plaintiffs had not proved theircase. They 
reversed the decree of the Subordinate Judge ; but, as he appears to 
have failed to deal with the real question, his conclusion need not 
be pursued The plaintiffs sought declarations of their right to 
inherit certain properties in the districts of Amritsar and Saharanpur, 
which were in the defendants’ possession. They claimed to be the 
reversionary heirs of one Tika Nihal Singh, who owned these pro- 
perties till his death in 1864. The life interests of his surviving 
widows did not determine till 1907. The question was one Of fact 
and the burdeg of proof was on the plaintiffs. ‘Their counsel frank- 
ly admitted that their case must rest on certain family pedigrees— 
the other evidence, which had been put in, being inadmissible or 
inconclusive. 


There were fifty-nine plaintiffs, and nearly twenty other parties 


in addition to the persons in possession were joined pro forma, as. 


being members of the family, though they advanced noclaims. The 
case was not one of the joint property of a Hindu family. If the 
case were proved, some one person or some few, standing in the 
same degree of gehealogical propinquity, would alone succeed, but 
the scheme of the acticn has been to bring into Court a large number 
of persons, more or less remotely akin in blood, in the hope of 
ousting the defendants by a mass attack, and afterwards to assign 
the fruits of victory to the parties entitled by further litigation inter 
se. Such a plan is inconvenient and is much to be condemned. It 
is not a mere question of swollen expenses, which might be cured by 
an order to pay costs thrown away. Tne Court, as well as the 
opposite party, is embarrassed and the issues are obscured. The 
case can be difposed of on other grounds, but their Lordships do 
not think it right that this objectionable feature of the case should 
be passed over in silence. 


Among the properties held by this very extensive family there 
were two, called, respectively, Wuin Puin and Raja Sansi; the 
former is one of the subjects of the present litigation, the latter is 
aot. In 1865, when Raja Sansi was dealt with under the Revenue 
Settlement then proceeding in the Punjab, a wajib-ul-arz was edrawn 
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e 
ap, which in the regular course embodied a shajra, er pedigree, of 


.its proprietors. This was put in by the defendants.. About the 


same time and under similar circumstances a pedigree was no doubt 
enrolled, when Wuin Puin was dealt with, but this was not forth- 
coming. It must, however, have been the basis of the pedigree, whidh 
was embodied in the wajib-ul-arz, drawn up when Wuin Puin was 
dealt with in the next Revenue Settlement in 189r, and the official, 
who produced this pedigree out of the proper custody, deposed that 
it consisted “of two parts, viz. (1) the genealogical table prepared 
in 1865, and (2) the addition made to it after 1865. "The genealo- 
gical table was prepared for the first time in 1865.” This pedigree 
of 1891 was put in by the plaintiffs. No objection was taken to the 
admissibility of either pedigree. 

With the assistance of counsel, their Lordships have carefully 
examined these two pedigrees. They do not agree with one another. 
Not merely does one contain matter which the other omits. This 
may be accounted for by the fact that one branch ofsthe family was 
at the date of the pedigree interested in one mouzah and another in 
the other. Not merely are names, which from their position in the 
tree might be supposed to represent the same person, nevertheless 
very differently spelt: this may be due to want-of uniformity in the 
system of transliteration adopted, or of want of skill in applying it. 
There are further inconsistencies so serious that, without explana- 
tions from other sources, which are not forthcoming, they shake the 
gredit of the whole family tree. 

Though, as it happens, the defendants are members of this 
family themselves, they do not stand or fall by any pedigree, nor 
does the evidence of it bind them any further than it wpuld bind a 
stranger. Their case is possession. They put in the pedigree of 
1865, not for the purpose of proving that it was accurate, but for the 
purpose of contesting the plaintiffs’ case, by showing that pedigrees 
Sf this family, drawn up in similar circumstances and from similar 
sources and possessing equal authority, are so discrepant that no 
trustworthy inference can be drawn from either for the purposes of 
the present case. On the other hand, the plaintfffs may resort to 
the 1865 pedigree if it supports them, and are not bound to that of 
1891 alone, if a legitimate conclusion can be got put of a combina- 
tion of the two. What the plaintiffs cannot do is to eke out the 
defects of either by mere conjecture as to both, and this, in the 
opinion of the High Court, was all that in substance they were able 
to do. > . 

It is not suggested that there were any records of any kind which 

e 
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e . a 
were or could have been made use of in the preparation of these * 


pedigrees. They. appear to have been simply handed down by tradi- 
tion and to have been preserved by memory and by oral communica- 
tion infer vivos. As is well known, iu social conditions where a 


people has not yet learnt to place exclusive reliance on written and" 


printed records, and where family pride or family rights encourage 
the maintenanfe of a body of oral family history, memory, unaided 
by permanent materials, is often a very sufficient medium of record, 
and oral communication often preserves the record with singular uni- 
formity. - Nor does a pedlgree necessarily lose its value in propor- 
tion to its remoteness from.the present time, at least as far as names 
and kinship are concerned. The oldest names in a pedigree are 
naturally the first to be learnt and the first to be recited, and the 
names of the earliest generations may well survive in their proper 
order long after all trustworthy memory of their lives has passed 
away. Their Lordships approach these pedigrees with every disposi- 
tion to give them sych evidentiary value as can be justly claimed for 
them. It is, however, right to observe that the best preparation for 
such a critical task is familiarity with the customs and thoughts of 
the communities among whom these materials have been handed 
down—an advantage which not all of their Lordships have enjoyed, 


and one, furthermore, which they recognise as more fully possessed ' 


by the High Court, whose judgment is under appeal. Accordingly 
though they have subjected this evidence to an entirely independent 
scrutiny, they are loth, and as they think rightly loth to review the 
conclusion so arrived at, unless some errorcan be plainly established. 

The family in question is governed by the law of the Mitakshara. 
Those who claim to be the reversionary heirs must bring themselves 
within the necessary number of degrees, viz., fourteen. They must 
show that they are both next heirs and near enough. “The common 
ancestor is one Khokar, or Kharku; of him nothing is known, not 
even his date, but, according to the pedigree of 1891, bis fourteenth 
descendant in a direct line was then traceable, so he must have lived 
long ago. According to the pldintiffs, he begat three sons: Tehraj 
the first, and a seeond Tehraj and Mahraj. From Mahraj, they 
say, descended Nihal Singh, whose death in 1864 extinguished the 
whole of the Mahraj stock, and thus entitled some of the plaintiffs, 
most of whom descend from Tehraj the first, though about five 
descend from Tehraj the second. - The first observation, which arises 
on the face of this pedigree is that the house of Mahraj appears not 
to be exhausted. It shows one Sarup Singh, who is not described 
qs childless and is not even stated to be dead. It is true that, if 

a 
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* 
*he left male issue, whose line continued, Nihal Singh ought not to 
1918. have been proprietor in 1864, as he was, since Sarup Singh was the 


gne elder brother of Nihal Singh’s great-great-grandfather; but the cir- 

v. cumstance illustrates the imperfect, way in which these pedigrees 
Pens are made out. ° 

Lord Sumner, "Let it, however, be taken, as the Judges in the High Court took 


it, that with Nihal Singh his house came to an end.  Tehraj the 
second is said by the plaintiffs to have had a grand-son, Ghazi, the 
direct ancestor of the smaller group of the claimants, Who was 
Ghazi? According to them he was first cousin once removed of Lal, 
son of Mahraj, and he had a second cousin named Saidu, grandson 
of Tehraj the first, through whom, as their direct ancestor, the larger 
group of the plaintiffs come in toclaim. Now, according to the 
pedigree of 1865, Ghazi was the grandson of Hathraj, one of Khokar’s 
sons. Under this pedigree Khokar had only two sons: Hathraj 
and Bhiraj. If Hathraj is Mahraj the whole descent is at once in 
confusion ; if Hathraj is Tehraj, which Tehraj is he? If Ghazi, Lal, 
* and Saidu were brothers, as they are in the older pedigree, the house 
of Saidu must stand aside and only some member of the house of 
Ghazi can claim. If Hathhraj be Tehraj, or rather be both the 
* T'ehrajs, then either there was no Mahraj, or Mahrajis Bhiraj. But 
Bhiraj had no issue. - Hence, he is not Mahráj, or at any rate is not 
the plaintiffs Mahraj, and the plaintiffs are no relations at all of 
Nihal Singh, who came of other stock.  It«was argued that the two 
Lals are one and the same person, that the one Lal was really 
Ghazi’s younger brother, and that so far the defendants’ pedigree is 
an improvement on the plaintiffs’, One effect of this contention is 
that there is no necessity to go back to Khokar as the common an- 
cestor, or to reach him through Mahraj and to trace down from him 
through Tehraj, whether Tehraj be one person or two. Wega or 
Bela then becomes the common ancestor, for he was the father both 
e of' Ghazi and Lal, which upsets the plaintiffs whole claim. Asa 
conjectural emendation this may be right, but it is guesswork, It 
may do for those who pronounce the verdict of history, but an action 

of ejectment is a serious matter. e 
Tracing down through Ghazi we come in the direct line at the 
eighth remove to one Mahtaba, who is describedin the pedigree 
of 1865 as being then alive. He had a first cousin, the son of his 
father's younger brother, also described as then being alive. "These 
persons or their children (for they are not entered as childless) 
would be nearer to Nihal Singh than the Ghazi plaintiffs. On the 
plajntifis’ pedigree, however, they do not appear at all. Moreover, 


^ 
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after Bhara or, Behara, Ghazi’? grandson according to the earlier e 


and his great-grandson according to the later pedigree, the two 
pedigrees become hopelessly irreconcilable. 


On the other hand, if the consanguinity has to be traced through 
a @ommon ancestor further back than Wega, alias Bela, namely, 
through Khokar, which is the plaintiffs’ case, then the Saidu branch 
is the elder, and according to the pedigree of 189r, which alone 
records this branch and by no means clearly, one person at least— 
Partab Singh—not then marked as childless and not accounted for, 
would be senior to all others of that branch in the same degree of 


consanguinity. Now Partab Singh is not a party to these pro- 


ceedings. 


It may be that thane puzzles and others, which need not be 
detailed, were capable of solution. Unfortunately the explanations 
were not forthcoming. The plaintiffs themselves were sensible of 
their difficulties, for they incorporated in their pleadings a pedigree 
of their own, which does not agree with either of those proved. 
It was argued that the pedigree of 1891 should be preferred to that 
of 1865, since the former refers to Wuin Puin, while the latter refers 


to Raja Sansi, with which the branches now claiming were, not, 


closely connected, if at all. 'This explanation seems insufficient. 


If the family tradition was correctly preserved, then since both * 
pedigrees and all the branches went back to Khokar and his imme- ` 


diate descendants, they should have given the same account of the 
part, which was common to both, and was for both the beginning 
of all things. In fact they differ. Eithep may be right or both may 
be wrong, but there is nothing to show what the link really i is, which 
is needed to make good the plaintiffs’ claim, and it is the weakness 
of this link Which is the weakness of that claim. 

Their Lordships will humbly advise His Majesty that the appeal 
should be dismissed with costs, 

"Barrow, Rogers and Nevill :— Solicitors for the Appellants. 

Douglas Grant :—Solicitor for the Respondents Nos, 1 and 2. - 

The remaining" Respondents did not appear. 


J M. P. Appeal dismissed. 
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: BHUT NATH CHATTERJEE . 
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SEINS  BIRAJ MOHINI DEBI.* 


Voluntary tr ansfer— Avoidance of — Transfer to wife—Insolvency— Provincial 
ai ~ Insolvency Act (III of 1907), Sec. 36. r 


N 


\ 


A transfer by an insolvent of a portion of his property within two years prior 


to his insolvency, to bis wife, not being a transfer made before.and in considera- 
^ tion of marriage or made in favour of a purchaser or incumbrancer in good faith 
and for yaluable consideration, is void as against the official receiver- and the 


property comprised in that transfer is liable to be distributed amongst the general. 


body of creditors, 


Appeal by the Opposite Party. 
Application in insolvency proceeding. . 
z | The material facts appear from the judgment of Fletcher, J. 


1 „ Babus Siva Prasanna Bhattacharyya and Pasupatht Nath Sasirt 
o * Sfor the Appellant. 


"Babu Apurba Charan Mukherjee for the Respondent. 
The judgments of the Court were as follows: 


May, $1. Fletcher, J.— This is an appeal by an opposing creditor against 
the decision of the learned District Judge of Hughly, dated the 25th 
May, 1917. The respondent to the appeal is the wife of the insol- 
vent. What is found is this and it cannot be challenged—that the 
insolvent within two years prior to his insolvency male a transfer of 
a portion of his property not being a transfer made before and, in 
consiceration of mariage or made in favour of a purchaser or 

. incumbrancer in good faith and for valuable consideration to his 
wife. -That transfer is tfso Jacto void as against the official receiver 
and the property comprised in tbat transfer is liable to be distribut- 


ed amongst the general body of creditors. The learned Judge of — 


the Court below thought that he had a discretion as to whether this 

property should be distributed amongst the creditors and came to 

the conclusion that in tbis case the property ought not to be so 

a distributed. The Judge bas given no reasons for coming to that 

. conclusion. ‘There is a clear provision of the law, I think, that the 
*Appeal from Order No 233 of 1917, against an order of S K. Ghose PN 5 


District Judge ‘of lJocgbly, dated the 26th May, 1917. 
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transfer is void as against tie official receiver and there is no reae Cr, 
son why this ought not to be given effect to. The word relied on -1918. 
by the learned Judge is.that the Court may annul the transfer. The Bhur Nith 
trånsfer being void as against the official receiver, the official v. 

Biraj Mohini, | 


receiver is entitled to cause the property to be transferred to him. 
The present case is a perfectly- clear case. The judgment of the Fletcher, J. 
learned Disgrict Judge must be set aside and the transfer declared 
void as against the official receiver. The present appeal is, theré- 
fore, allowed and, in lieu of the judgment passed by the learned 4 
District Judge, it will.be declared that the transfer in favour of the à 
respondent by her husband, the insolvent, is void as against the 

official receiver. The appellant wil get his costs both in this  . 
Court and in the Court below. We assess the hearing-fee in this 








Court at two gold mohurs.. . 
A 
Shamsul Huda, J.—I agree. 
A T.M. | Appeal allowed. i 
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Before Mr. Justice Fletcher, and Sir Syed Shamsul Huda, Knight, 
; Judge, 

GANGADHAR NANDA AND OTHERS CNIL 

a [7] E D 

. 9. 1918, 
SECRETARY OF STATE FOR INDIA IN COUNCIL anp er 

OTHERS.* 





Limitation —Swit under section rog H, of the Bengal Tenancy Act (PIH of 1585) 
— Plaintif, if can deduct imo months for notice given under section 80 of Civil ? 
, Procedure Cade (Act V of 1908)—Limitation Act (LX "of. 1908), Sec. 15, Sub- 
sec. (3). 


The provisions of section 15, sub-section (a) of tbe Indian Limitation ‘Act 
' does not apply to°a suit instituted under the terms of section 104 H, of the 
Bengal Tenancy Act, against the Secretary of State for India. He is not entitled 
to exclude the time during the currency of the notice to the Secretary of State 
under section 80 of the Civil Procedure Code. Hence a suit against the Secretary 


* Appeals from Appellate Decrees Nos, 2072 and 2082 of 1916, against the 
decision of W. N. Delevingne, Esq., District Judge of Midnapur, dated the rath 
June, 1916, affirming that of Babu Achinta Nath Mitra, Subordinate Judge, 2nd 
Court, of Midnapur, dated the 33rd July, 1914. i 
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of State under section 104 H, of the Bengal Tenancy Act is barred, if brought 
after six months: Secretary of State v. Gangadhar (1) followed. N 

Appeals by the Defendants. 

The material facts appear from the judgment of Fletcher, J. © 

Babu Sib Chunder Palit (for Babu Khirode Narain Bhutya) for 
the Appellants i in Appeal No. 2072. 

Babus Ram Charan Mitra and Srish Chunder — for the ~ 
Appellants in Appeal No. 2082. 

Babu Saroda Charan Maity for the Respondents, e 

The judgments of the Court were as follows: 

Fleteher, J.:— The question raised in these two appeals is 
whether the suit was competent. That arises on a consideration 
of the terms of section 104 H of the Bengal Tenancy Act. First of. 
all, it is quite clear that, as against the Nandas, that is, one set of 
defendants who have preferred one of these appeals, namely, appeal 
No. 2072 of 1916, the suit was brought eight months after the final 
publication of the record-of-rights. There does not seem to be any 
ground why as against them the period should bé extended. As 
against the Secretary of State for India in Council, the reason why 
the suit was brought beyond six months is this: The Secretary of 
‘State whs entitled to two months’ notice under the provisions of 
sectión 8o ofthe Civil Procedure Code and the plaintiff's view is 
that he was entitled under the provisions of section r5, sub-section (2) 
of the Indian Limitation Act to exclude the period during which the 
notice to the Secretary of State was current. "That, of course, 
depends on this: Does the provision of section r5, sub-section (2) 
of the Indian Limitation Act apply to a suit instituted under the 
terms of section 104 H of the Bengal Tenancy Act? The decisions 
of this Court are clear that it does not. There is, first, in support 
of it the decision in the case of the Secretary of State for India in 
Council v. Gangadhar Nanda (1). That case, it is admitted, is. 

«lirectly in point. That decision was followed and approved of in 
S. A No. 1707 of 1916 by Mr. Justice Richardson and Mr. Justice 
Walmsley. It is quite clear that we are bound by those two consi- 
dered judgments of this Court unless we see reason to disapprove 
them and send them to a Full Bench. It has been suggested in this 
case that these two cases ought to be sent for consideration to a Full 
Bench. I do not think so. I think that both these cases were 
rightly decided. The only case that has been suggested as having 
any value as against these two decisions is the case of Bekari Lok 
Mookerjee v. Mungolanath Mookerjee (2). ‘That decision is not con- 

sistent with the decision of the Tull Bench case of Nagendra Neth 
(wf (1917) 97 C. L. J, 374. (2) (1879) I. Le R, 5 Calc. 110. 
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Mullick v. Mathura Mahun Parhi (r) We can not send two con- 
 Sidered judgments the terms of which we a»prove for consideration 

by,a Full Bench on the doubtful authority of tha decision in Bekari 

v. Mungolanath (2). It seem: 'o m2 quite clear that a suit under 

section 104 H of the Bengal Tenancy Act must be brought ia any 

event within the six months specified in that section. As against 

the Nandas, fhere is absolutely no re1son why tha time should on. 
any &ccount be extended. It is only in the case of the S scretary 

of State, if at all, that the plaintiff can say that he should get an 
extension of time. But on the decisions already referred to, in a 
suit under section 104 H of the Bengal Tenancy Act, the parties are 
not entitled to exclude the tine during the currency of the notice 
to the Secretary of State. i yo i 


Then, another point is taken which seems to be a point that has 
got no force in it. It is said that this is nota suit under sec- 
tion 104 H but is a suit under section rir A of the Bengal Tenancy 
Act. That-is a*most exhaordinary proposition to put forward, in 
the Court here In the lower Court, it was expre sly objected by 
the Government that the suit was not maintainable, it not being a 


suit under section to4 H of the Bengal-Tenancy Act. Th efeugóh; 


the plaintiff applied to the Court for leave to amend, and amended 
his plaint so as to bring it under section 104 H of the Bengal 
Tenancy Act How can he be now heard to say that the suit is a 
Suit under ‘section tix A when he deliberately aoplied to the Court 
to make such amendments as would bring it under the provisions 
of section 104 H. ‘That is a position that cannot possibly-be taken. 


Finally, an appeal has been made that we should permit the plaint ` 


at this stage to be amended or rather re-amended, so that the 
plaintiff, having once made amendments which he said were neces- 


sary to bring the case under section 104 H of the Bengal Tenancy 
Act but which he now urges were not sufficient for that purpose,» 


“might further aménd' his plaint by taking back sheets under sec- 
tion 111 A, It is quite clear that he cannot be allowed to shift his 
_ case between the two sections as he finds most convenient. He 
must stick to one case and, having made his case under sec- 
tion 104 H, it is quite clear that, on the decisions of this Court 
already referred to, the present suit was instituted beyond the period 
of limitation mentioned in section 104 H, sub-section (2) of the 
Bengal Tenancy Act. In my opinion, the suit was incompetent 
for the Court to deal with at the very outset. The present appeals 


e 
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fhust, therefore, be allowed and the plaintiffs’ suit dismissed. In 


. appeal-No 2072, the Nandas will get costs only in this Court and 


will bear their own costs in the lower Courts. In appeal No. 2082 


' the Secretary of State for India in Council will get his costs in this 


Court ‘ad well as in the Courts below. ‘ 
Shamsul Huda, J. :—I agree. 
2A. T. M, . Appeals allowed, 
9 
.e we 
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Abetment of abetment—Bribery fo public servaniemInstigationmIndian Tenat 
Code (Act XLV of 1860), Secs. 108 Exp. (4), 116, 161. 
A instigated B to instigate C, a Magistrate, to accept a biibe which A hím- 
` self delivered to B. No bribe was actually offered to C. The bribe was 
given to B for C but was arrested in his hand; 


. Held, that A committed abetment of bribery and was punishable under sece 
_tion 161 1ead with section 116 of the Indian Penal Code. 


Per Richardsone}.: Whether the instigation came from B or d A, A 


was guilty. 
Per Huda F.. As the instigation came from B, A twas not guilty of an 
offence, jim F 


Per Curiam: Explanation 4 of section 108 of the Indian Penal Code means 
“ when the abetment of an offence is an offence, the abetment of such an 
abetment is also an offence.” 

Per Fletcher and Richardson $¥.; The words “ when the abetment of an 
offence is an offence" in explanation 4 of section 108 do not mean “ when 
an abetment of an offence is actually committed" but mean ‘when the 
abetment of an effence is by definition or destription an offence under the 
Code," that is, when the abetment of an offence is punishable under sec- 
tion 109 or segfion 116 or some other provision in the Code. 

Wher the abetment of an offence is punishable under section 109 or under 
section 116, the abetment of such an abetment is also punishable under 
one ot other of those sections as the casc may be. Srilat Chamaria v. 
King-Emperor GE i ive is i 

Abetment of an abetment of an offence punishable under section 109 or section 

116 of Penal Code—Punishment ; See Abetment of abetment s 

Abwab—-Bengal Tenancy Act (VIII of 1885), Sec. Hec Pound 'obeinent 
- Embankment. C 

` Peshkosh, a fixed annual sum, paid as à contribution totvaids the expense 

- incurred in repairing embankment, and the payment of which comes out of 

the land, is not an abwab. ‘There was no vice ih the origin of peshkosh, 

the consideration for which was most beneficlal work. Lakshmi Narain v. 


Secretary of State for India in Cetincil - - pu 
Accounts, suit for—Agent, death of-»Representatlves of agent, liability of; See 
Principal and agent šia si T: N 


Agcretlons—Villages tr&ánsfeired id sahang eae UM ‘allotted by Goveinmente, 
for use of talukd&r ; See Crown "n a nm, etr 
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——— IV of 1882, Sec. 54 ee i ees i aug 77 
——— IV of 1882, Secs, 67, 69, 85, 89... ? m gn 188 
t —— IV of 1882, Sec. 99 ess ese p ivi P 151 
——. XV of 1882, Sec. 31 (b) 264. 
—— VIII of 1885, Secs. 4, 49, 113, 183 e -— 84 
— VII] of 1885, Sec. V9 — .. i si ji 142 
~ ——— VIII of 1885, Sec. 46 (1) si Ts d ih, 87 
.o—— VII of 1885, Sec. 49 ° o a m in S ak " 91 
—— yir of 1885, Sec. 49 (a) ... à iis ji ` Es $i 507 
—— VIL of 1885, Sec. 74  .. "T e es 285 
we VII of 1885, Sec. 85 (2)... is : sii “i gt 
"n-——— VIII of 1885, Sec. 104 H ... isi ois es M 537 
——- VIII of 1885, Sec. 105 us T "T ay 254 
——- VIII of 1885, Secs. 105, 188 ‘ss T 65 201 
-— VII of 1885, Sec. 106 ue isi ii as 303 
—— VIII of 1885, Secs. 106, 109A (3)... = - . 155 
—— VIII of 1885, Sec. 161 (a) o ai is 266 
*—— VIII of 1885, Sch. III Act. 3 ty n m Zo 216 
p VIII of 1885, Sch. HI Art. 3 T T — se 210 
——— XXII of 1886, Chap. 7A ... T T T T 419 
V of 1898, Secs. 96, 100 ... | T is ET 304 
V of 1898, Secs. 108, 110, 110 (f), 114 a en s ius a5 
—— V of 1898, Sec. 133 T an ‘es m t "T 211 
LLL. V of 1898, Sec. 144^ eis ase - isi In 483 
——— V of 1898, Sec. 345 in i i in E 261 
“— V of 1898, Sec. 363 ita ii l vii iis ^ * 105 
—— III of 1907, Sec. 36 - a TA a YN yah = $36 
e V of 1908, Scc 11 n on T - w 223, 519 
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Act V of 1908, Sec. So ee e T ass ove 
——*of V 1908, Sec. 93 tier — 5 a m us es 

i V of 1908. Sec. 92, O. 1 R. 3 = i "n js 

-——* V of 1908, Sec. 476 EN te T l T T 

—— V of 1908, O. 8 R. 2 en " i "m e. «^ — 
V of 1908, ©, 123 R. 6 |... "7 ‘i ER a d 

V, of 1908, O. 13, R. 1. ... a WE bes , ie 

V of 1908, ©. 16, R. 20 .., aa iat d d 

V of 1908, O. 23 R. 3 « ... m "A ee su 

— V of 1908, O. 30 R4 .. i ^ w aes nee 

7 V of 1908, O. 4: R. iO. .. E Se e Hi 

——— V of 1908, O. 41 R. 22 me aah d isi "n Jo 

V of 1908, O. 41 R. 33... d aes - a 

V of 1908, 0. 43 R. 1 (t) A ees - et 

—— IX of 1908, Sec. 5 - B on s T 

——— IX of 1903, Sec. 15 Sub-sec. (2) u - T ia 

——- IX of 1908, Sec. 20 Sub-sec, (1) Tm gi ; en MM" 

—— IX oí 1908, Set, 23 2 opi T — mes 
-—— IN of 1908, Sch. I Art. 44 Pas sae oes m. 

——— 1X of 1908, Sch. I Art. 130 y — m en 

——— [X of 1908, Sch. I Art 146 (a) iss e T ET 

—— IV of 1865 B. C. as amen led by Act II of 1910 D. C. Sec. 54 "WS -" 

— VI B. C. of 1870, Sec. 1 .., if in ane e^ 

-——- VI B. C. of 1870, Sec.:51 T T T aoe 

—— lii B. C. of 1899, Sec. 341 di i» 

—— II B. C. of 1399 as amended i in 1917, Secs. 405 A (1), 507 (5. (s 

—— III B. C. of 1899, Sec. 557 (d) NT e" T T 
—— II B. C. of 1899, Sch. V. Rez, js "m 

eni of 1898 (C. P.) as amended by Act XXL È. P. ol 1899 .4 iá 


" Adjustment of suit—Ex parte decree, setting aside om» raud, specific, proof ofe» 


Original suit S&stored—No fresh investigation necessary ; See Suit, revival of” 


Admlssibiity—Documentary evidence, production oja tuii Procedure Code, 
O. 13, R. 1.7 : 
~ Documentary evidence which has been produced at the first hearing of a suit 
in accordance with Order 13, rule 1 of the Code of Civil Procedure, may 
* be admitted at any subsequent stage at the 'scietion of the Court. Imam» 
bandi v. Sheikh Haj! Mutasaddi m i ive i 
—— in evidence—Document creating an tmdemratyall lease for more 
than g years, registered ; See Ejectment von ^ — -- 
Adoptlon—Limitation of widow's power to taake successive adoptions—Hindu 
Law. 
Hindu Law recognises the validity of an authority given to 1 widow by her 
deceased husband to make a second, or even & third or fourth adoption, 
on failure of the previous adoption to attain the object for which the 





power is given, viz., the perpetuation of the deceased’ 8 line to discharge. 


* the obligations that rests on a pious Hindu. Such a power to make 
successive adoptions comes to an end when any such adopted son dies afier 


t 


, 499 


9I 


* 


- Adopilon-——-(Cor:d.). 


~ 9 
Nw - 


attaining full legal capicity to continue the line, either by birth of a 
natural-born son or by the adoption to him of son by his own widow, 
and it does not subsequently revive on his death, whether or not he leaves 
ason of his own or a widow capable of adopting to him. Sri Madang 
Mohana Ananga Bheema Deo Kesari Gajapathl v. Sri Purushothama 





Anangs Bheema Deo — .. M i E sn 
Successive, widow's power to make; where comes to aii endezHindu 
* Law ;^ See Adoption Oe a i "T ase 


Adverse possession of some members against others ; See Jdinnt Hindu family 
property fis - ets eoe nes 

Ageat, representatives of, liability of—Suit for accounts—Agent, death of; See 
Piinclpal and agent a a T 


Allenation by guardian of minor Mohant with leave of Court, whether binding 


on Asthal property; See Hindu Law—Religious endowment - 
Ant lyst, report of. certified— Analysis, result of— Calcutta Municipal Act (as 
amended) Sec. 507 (5) ; See Ghee adultration — ... - Ir 


A nuti&l tenancy,-expence of — Terminable on notice to quit; See Ejectment en 

Api eaj—Arbitration—Awvards—-Modification àf award— Withdrawal of pari of 
clait— Consent. ! . 

The plaintiff instituted a suit for partition of certain movable and immovable 

pioperties on establishment of their right thereto. On the joint application 
of the parties, the suit was referred to a1bitiation. The arbitrator was to 
decide the issues'in the case. An award was submitted within a given 
time. This was, followed by another faward in which it was stated that 
the movables mentioned in paragraph 2 of the award filed the day before 
in which the shares of the'paities had been defined by the award had no 
existence, and the first award was accordingly modified by the second. 
The arbitrator did not partitiongthe propertics nor did he pass any order 
as regaids the claim for partition. Al! that he did was to fix the shares 
of the paitiés respectively in'the properties claimed. After thege awards 
had been filed in Court, the defendants raised an objection, tnter alia, on 
the ground that all the issues in the case had not been decided. The 


lower Couit was of opinion that the award was valid and directed a decree ^ 


t0 be drawn up in accordance 'therewith. The decree set out both the 
awards, and the plaintiff was allowed to itara his claim with regard to 

" partition and accounts: - 

Held, on appeal, that the decree and awards should be set aside sd. that 
the case shouid be tried by the lower Court in accordance with law. 

That the order relating to the amendment of the plaint and withdrawal of 
the said claims should be set aside and the suit should be tried upon the 
plaint as originally framed. 

It was not open to one party, after having selet all the matters in dispute 
. to arbitration, to withdraw a portion of the claim without the consent of 
fhe other party. Purna Chandra Haldar v. Kunja Behar! Haldar f 

— Dismissal as against a ` party for sion-prosecution—Bengal T. enancy 
Act (VIII of 1885), Secs. 105, 188. 
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Appeal—(Con/d.), $ = 
A and B, landlords, applied under section 103 of the Bengal Tenancy Act 
for settlement of fair rents drid for enhancement of rent. A died after the 
decision of the lower appellate Court, leaving a major son C and a~minor 


one D, him surviving as heirs. The tenants defendants appellants caused 
the appeal against D to be dismissed for non-prosecution : 


Held, that the appeal by the tenants was incompetent for want of necessary 
party. Azinoddia Mandal v. Tara Sankar Ghose Tat BS is - 201 


—— f TA E NG Patent, Cl. (15). 
The term ‘judgment’ in clause 15 of the Letters Patent means “‘ decree or 
order? and consequently an order of dismissal of an appeal without in- 
... vestigation of the merits may bea judgment. Prosunno Kumar Baldya v. 
Ram' Chandra De bis 4D ie 205 
Order refusing to rehear appeal —Appeal Alenki for default-—Clil 
Procedure Code (Act V of 1908), O. 43, R. 1 (t) —Bengal Tenancy Act 
(VII of 1885), Secs. 106, 109 A (2). > 
“An appeal Yes from‘an order refusing to rehear an appeal dismissed for de- 
fault; even though such appeal has been preferied under section 109 A, | 
sub-section (2) in a suit under section 106 of the Bengal Terfancy. Act, 
Manmatha Nath Dey v Gadadhar Mana ts s 155. 
, competency of— Pnrties, defect of-—Suit by persons panes as pro- s 
prietors of firm—Death of one of the respondents—No substitution — 
ContractAct. (IX. of 1872), Sec. .45—Clvil Procedure Code Ae. vy of 
: 1908),-O. 30, R. 4. 
Order 30, 1ule 4 of the Code of Civil Procedure applies only to a case where / 
the suit is brought in the name of the firm. y 
A suit was brought by A and several other persons. Inthe plaint the des- 
cription of the plaintiffs was—-'* Thé proprietors and maliks of the firm 
styled Ray Chowdhury Brothers" and then the names of the plaintiffs 
were méntioned. The Court below gave a decree to the plaintiffs and in 
the decree the námes of À and other persons were described as the plaintiffs 
without the addition of the words that they were maliks of the firm of 
- Ray Chowdhury Brothers. After the appeal was filed, one of the plaing x 
tiffs respondents died and his legal representatives were not substituted ; 
* Heid, that the appeal failed for defect of parties. Monmohan Panday v. 





- 











Bidha Bhusag Ray Chowdhury ES sik m ak 268 

Appellate Court—Conflict of evidence ; See Hiba T" "T Bs 306 

E Court—Documentary evidence conflicting ; See Hiba "T Ga. 306 
Court, power of—Civil Procedure Code, O. 41 R. 33—Litigant 

evading the provisions of other statutes; See Cross-objection is 123 


Application'for restoration of appeal dismissed under O. 41 R. 10 of the Code 
of Civil Proceduré foi not furnishing security for costs of appeal; See Limi- 


< m’ tation mus [Ix id bun 15» He 163 
Arbltratlon— Party, right of —Claim, portion of, if can “be withdrawn, without 
. the consent of other party ; See Appeal we YT = dn 275 


Asthal, nature of ; See Hindu Law——Religious endowment TT NE s 476 
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Auctlen sale, what passed— Negotiation fdr resumption of Ghatwali land at the s 
time of auction sale—Transferable right granted after auction sale; See e 
Ghatwali chakran land  ... . ia T m en 282 

Awards—First award modified by second— Decree in accordance with awards; * 

/ See Appeal. m | i e» " es asi 275 

Bengal Tenancy Act, Sec. ao Occupant raiyat—Holding, area of, shang? of j 
See Enhancement - ic d s "T 143 

, Sec. 46 (1)—'' Agreement? ; See Ejectment m "A 87 
, Sec. 46 (1)—Service of copy of draft agreefhent—Notice, 
accompanied with draft agreement; See Ejectment : ja oa 87 

, Sec. 49—- Notice, form of—Notice, length of; See Eject- i 
ment da enn one - - aes 96 

L , Sec. 49— Under-raiyst—Notice to quit; See Ejectment e “91 

erm, Sec. 49— Under-raiyat having right of occupancy—Under- 

| raiyat, if can be ejected after notice to qiut ; See Ejectment ... sie 84 

—— , Sec. 49 (a)—Covenant for renewal, if valid—Lease execu- 
ted by a raiyat in favour of an under-raiyat; See Lease i 507 

— , Sec. 49, scope of; See Ejectment d js “OI 

——— , Sec. 74— Peshkosh—JV'ixed annual sum paid as contribution 
towards expense incurred in repairing embankmenEz-Payment comes out 

. of land—No vice in origin; See Abwab A is i» 285 
- , Sec. 85 (2), sub-lease in contravention aretoa Re 
presentation; See Ejectment we - - 91 
, Sec. 105—- Application: made — Withdrawal, effect of; See 
` Suit, maintainability of 254 
— , Secs, 105, 188— Dismissal as eius a party for non-prose- TONES 
lobos cael party; See Appeal js T ma 201 = 
, Sec. 106, suit under—Reeord of rights, entry in, correction 
of—Suit before Settlement officer, transfer of, to Civil Court for trial— \ 
Court-Fees Act, Sch. II Art. 17 cl. (3)—44 valorem fee; See Decigra- 
tory decree, suit for m Im ane -— 303 
» Sec. 161 (a}—Interest of pies ofa portion of non- : 
transferable holding ; See Incumbrance aal “aa 266 -- 
= , Sch. III Art. 3-—Dispossession by tenant ades authority | 
of landlord ; See Limitation i M Bree eer 
, Sch. III Art. 4— Limitation, period of, extension of—Deci- 
sion as to Cae right of redemption; See Limitation . on, ;-*219 

Book's of reference, use of —Experts ; See Ghee adulteration zu | m AMEN a . 

Burden of proof—Finding of trial Court—Evidence ; See Hiba  .. 4 306° 

Calcutta Municipal Act, Sec. 341—Fixture—Platform, an integral part of thé 
building 3 \See Limitation ive a ix 494 

(as amended), Sec. 507 (5) —Report of certified analyst— 
Analysis, result of ; See Ghee adultertion, in m 441 
; Sec. 557 (d)—Presumption—Holding conditis of two 
' plots-Separate assessment refused by Corporation— Separate proceeding í 
for E of each plot, if legal; See Land Acquisition proceeding ... 144 


A 
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: 
Calcutta Municipal Act, Sch. V. R.:2——Election, conduct of—Nomination paper 
" — Candidate, description o£; See Candidate, election of se rer 


Calcutta Police Act (IV of 1866 B. C., as amended by Act I of 1910 B. C.) 
Sec. 54 A— Possession or dealing with: thing stolen—Findings necessary 
fo support conviction. 


To convict an accused under section. 54A of the Calcutta Police Act, the - 


Magistrate has, fiist, to find on sufficient materials the there ñ was reason 

for believing that the property was stolen, and it is not until he has come 

to such a finding that he can consider whether the accused has been able 

to account for its possession. Sukliu Kulwar v. The King-Emperor ne 

Candidate, election of—Nomination baper— Desc) ipiion of candidate Proposer 

3 ` or seconder, tf can be rever Calcita Municipal Act (il B.C. of 

1899), Sch. V, R. 2. - 

Rule 2. relating ‘to the conduct of elections in pursuance of the Calcutta 

Municipal Act of 1899, contemplates that a nomination paper should be 

j scif-cóntained and complete and the nomination paper which is presented 

by the candidate must contain all the matters which are specified in rule 
2, one offhem being the description of the candidate. 

If a person signs the nomination paper of a candidate, either as proposer or 

seconder, he catinot also sign-st as an approver. 


Woodroffe, F: Alternative nomination papefS Can be sent to the Chairman, ` 


so that if one is held, either in whole or in part, to be invalid, the other 
may be used. In such case, however, each nomination paper should be 
complete in itself. | T 

A candidate can send in a nomination paper with names of moic than 18 
voters as mentioned in the rule, in order to meet the case of possible 
objections to any of the voteis, whose names appear upon the paper. In 
such case, more than one nomination paper may be used; but the papers 
must be connected. That connection is effected by placing on each 
paper the name, description and address of the candidate as appearing in 

. the first paper” Narendra Nath Mitter v. Ral Radha Charan Pal Bahadur 





voteis-—Calcutta Municipal Act, Sch, V. R, 23 See Candidate, election of 
———— sending in nomination paper with names of more than 18 voters 
More nomination papers may be used-«-Papets to be connected--Connec- 
tion, how effected ; See Candidate, election of ut ix 
Central Provinces Tenancy Act, Secs 45— Sir lands—Mortgüge registered before 
the commencement of the MORSU Board's award; See Mort» 


ra 


gage cab ast ate oher hae ! an 
Chaukidarl Act, (WI B. C. of 1870), Sec oe tenurerholder-nServico 
"nature of. 


Section + of the Chaubhidari Chakran Act does not govern cdses fä whieh, 
there might be definite and conclusive evidence to satisfy the Court as to 
what was the nature of the. services required from the service tenure» 
holder; Satis Chandra Baudopadhya v. Natabar Dome — .. i 

— ——, Sec. 1, applicability of—Evidence as to nature of services 
required from servite tenure-holder ; See Ghaukidaii Act, Sec. 1 ou 


,if can send in & nomination ‘paper with names of more than 18- 


262 


'447 


283 
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Cheating—Deception, cffect of ; See Penal Code, Secs. 415, 417... TE 
Seduction of daughter— Proposal .of marriage— Representation, that 
the would-be bridegroom is unmarried—Subsequent knowledge of matried 
state-—-Admission of bridegroom—Daughter went to would-be bride- 





groom’s place ; See Penal Code, secs. 415, 417 - e 


Chota Nagpur Enctimbered- Estates Act, applicability of—Immovable propert? 
outside Chota Nagpur; See Mortgage — . eT we 
Civil Court, if can send for eal before: Magistrate—Charge unde section 225H 
of Indian Penal Code ; See Criminal Procedure Code, Sec. 42$ * days 
Civil Procedure Code, Sec. 11— Decision as between iival zemindars—Pefina- 
nent tenant; See Res Judicata Vi vis ‘ne ea 
, Sec. 11— Decision in Hindu widow/s suit as regards 
d adoption, if binds reversioneis ; See Res Judicata O se - 





—— ———, SEC, 1 1—Representative—Mortgagee purchasing part. 


of equity of redemption ; See Res judicata az au (n 
, Sec. So—Suit under Sec. 104H of the Bengal T enancy 
Act against the Se of State for India in Council ; See Limitation « sa 





wo, Sec. 92— Suit for recovery of trust property from ftes- 


passers and from transferees ; See Trust property ss "T 
» Sec. 92, Q. 1R. 3.—Party-— Purchase: of trust property ; 
See ‘Trust property i - un m 
, 0. 8 R. 2-- Special us of limitation ; ; See Limitation 
(Act V of 1908), O. 12, R. 6— Decree on admission of 
claim-—Admusston, tf to be of entire claim—¥udicial discretion, 
Per Curiam: A judgment on admission is not a matter of right ; itisin the 
discretion of the Court, so that if a case involves questions which cannot 











am 


be conveniently disposed of on a motion under rule 6 of order 12 of tho 
Code of Civil Procedure, ike Court may, in the exercise of its discretion, 
^ refuse the motion. "The discretion is judicial and an erroneous exercise 
thereof may be open to correction by a Court of appeal, which, however, 
will be slow to interfere unless either of the parties had been manifestly 

" and unfairly prejudiced ; 

The only requisite for a judgment under rule 6 of oider 12 of the Code of 
Civil Procedure i in favour of the plaintiff is that admission of facts should 
have been made by the defendant, either on the pleadings or otherwise, 

Per Mookerjee, F.: Order 12, rule 6 of the Code of Civil Procedure is 
expressed in comprehensive terms. The Couit cannot read. into the rule 
qualifications which may restrict its applications, The rule is not restricted 
to cases where the plaintiff accepts the admission of the defendant in its 
entirety or where the claim is severable into distinct portions dnd the 
defendant admits his liability i in respect of one,such fragment of the claim, 
Premsukdas Asaram v. Udalram Gungabux 5i - or 

» Q. 12 R. 6, scope of —Admission, if to be of entire clalm ; 

See Civil Procede Code, O. 12 R. 6 si iu m 

Sai , O. 13, R. 1—Dótumentary evidence not produced at the- 
first hearing of mit, if can be admitted afterwards-—Discretion of Court ; 
pee Admissifility ey aay dig ti iat 
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Civil Procedure Code, O. 16 R. 20—Plaintif producing a certified copy ofa 
* judgment in his possession but declining sto exhibit it as evidence; See : 
Suit, dismissal of x <j suk 24 
o ——-, 0, 16 R, 20, scope of See Suit, dismissal B ste 24 
, O. 23 R. 3—Adjustment of sut—Ex, parte decree, setting 
‘aside off-Fraud, specific, proof of—Original suit restored--No fresh in- 
vestigation necessary ; See Suit, revival of m PN 158 
s ; O. 30 R. 4, applicability of; See Appeal, competency of 268 
, O. 44 R. 22—Cross-objection by respondent against co- 
spondet Diesen: question ; See Cross-objection "T 123 
: , O. 41 R. 33, applicability of-——Litigant evading the provi- 
sions of other statutes; See Cross-objection Lus P 123 
; O. 43 R. 1 (Ü—Order refusing to denen appeal dis- 
missed for default—A ppeal under section.109A (2) in a suit under ires E 
106 of Bengal Tenancy Act; See Appeal en aye m 135 
Commissloner—ZRepor—Examination. 
It is within the discretion of a Judge to accept the report ola commissioner. 
A Court is bound to sec some real ground for examining a gentleman who 
had undertaken the duty of the commissioner. It has a discretion in such 
matter to permit or refuse a party to examine the commuisuoner. Chow- 
~ dhury Jadavendra Nandan Das Mahapaira v. Gajendra Narain Das xi 
patra ie ees T eee 203 
, examination ie. dishetion ; See Commissioner TR 203 
Commissioner's 1epoit—Judge’s discretion to accept; See Commissioner 203 
Compounding offences—Criminal Procedure Code (Act V of 1898), Sec. 345— l 
Petition 'of compromise, filed at a [ate stage, if to be accepted. 
Under section 345 of the Code of Criminal Procedure a case; may be com> 
pounded at any time before the sentence $s pronounced ; and thus a peti- 
tion of compromise filed by the paities when the judgment was actually 
being writtdh should be accepted. Aslam Mea v. The King-Emperor 261 
Compromise—aA person taking benefit of compromise afterwards claiming as 
reversioner—-Disputed right of succession—Mitakshara ; See Estoppel 394 
Concillation—Board’s award, effect of; See Mortgage e x 447 
Confessloms—Statements made by accused—Evidence Act, Sec, 30; See Evi- bi 
dence, adinissibility of ` du I8 $e m - 105 
Consideratlon— Promisor, benaft of. 
` It is not necessary that the promisor should benefit by the consideration ; it is 
sufficient if the promisee does some act from which a third person is Bene- 
fited and which he would not have done but for the promise. Fanindra 
Narain Roy v. Kachheman Bibi e - - 154 
Contract-~Promisor, if to be benefited ; See Condideration KEN 152 
Co-habitation, continued, with a woman of the prostitute ade Renmin: m ups 
See Mahomedan Law—Marriage T oe m 173 
Court's duty— Jurisdiction admitted—lrregulaiity or excess in the performance of ics 
* Court's order; See Jurisdiction wo 0003 T 5c n 3 
—  duty-—]1urisdiction disputed 3 See Juistiction--. "m Q.. 115 


ET 


— 


- e 
Court- Fees Act, Sch. 11 Ait. 17 cl. (3)—4d valorem Íce—Bengal Tenancy 
Act, Sec. 100, suit under——Record of rights, entry in, coriection of—Suit 
before Settlement officer, transfer of, to Civil Court for trial; See De- 




















claratory decree, suit foi ... Mus "m " -m 
Covenant, construction of—Granior and giantee ; See Ejectment iss "EL 
for renewal, if valid —Lease executed by a raiyat in favour of an 

| vade kaaken Tenancy Act, Sec. 49 (a); See Lease... QU 
Covenants, personal— 7; aluka paita, construction of; Sce Ejectment in 
j personal, and running with land; See Ejectment - A re 
Criminal Procedure Code, Secs. 96, 100—3ÀVarrant under section 100, form of— 
Form under section 96 adopted to section 100, if legal; See Watiant i 
à; , Sec. 108, applicable—Section 110 of Ciiminal Pioce- 

dure Code, if also applicable; See Security fo1 good behaviour - 
; Sec: 110—0ider "under, if legal—Person in custody at 

the time of the proceeding; See Security for good behaviour... | T 


, Sec. ri0—Person arrested without jurisdiction for 





offence within jutisdiction—Substantive alenee, failuic of ; See Security 
for good behaviour "m gak 4 Wi "T 
s Scc. 114-—Arrest. without juisdiction 3 see Security 








for good TE: ene T a p s 

; Sec. 133-——Interference with public tight in channel- 
Enquiry as to bona fide claim of Light—Reference to Cnil Court; See 

~ Nuisance eae en one T "ts 

- (Act V of 1898), Sec. H4—0der passed by the Magis- 

tratc— Fur isdictios —Iniminent danyer-~Finding, if stficient—Order, 

if should be interfered with after 2 months. 











^ 


Jurisdiction under section 144 of the Code of Criminal Procedure ptimarily 
depends on the urgency of the casc. 


i The mere -statement by the Magistrate that he considcied the cgse to be 
imminent is not suffcient to give bim jurisdiction ff -the facts set out by 
him show that really there was no urgent necessity for action in this con- 
nection. 


The High Court interfered with an order passed under section 144 of the 
Code of Criminal Procedure although two months expiied since the order 
had been passed, on the ground that a prosecution under section 188 of 

0 the Indian Penal Code for disobedience of that order Was instituted after 


Te a 


the issue of the Rule. Chandra Nath Mukherjee v. Bast Indian Railway - 


Company. san ue e I Tm 

Drm —  — m, SOC, 345-~-Petition of compromise, filed at late stage, 
- if to be accepted ; See Compounding offences — .. "e m 

, Sec 302— Presidency Magistrate, duty of j See Eri- 
dence, admissibility of ‘ wee "Tm aoa TT 
Cemara eene (Act V of 1898), Sec. 47 — Penal Code (Act XLV of 


1860), Sec. 235 D, offence under—Sending for trial, before Magistrate-— 
Prelitrinary enquiry, Where tiecessary,, 





bio | THE CALCUTTA LAW JQpgRNAL. — —— [Vor XXVIII. 


PAGE. 


ail 


105 


— 


Vor, XXVIII] INDEX OF CASES. 
^" e 
e 

Criminal Procedure Code—(Conid.). 

dn a case where the Judge is trying the case and all the facts which are 
material to the charge have been brought to the notice of the learned 
Judae, 01 have come out during the course of the hearing, no preliminary 
enquiiy under section 476 of the Code of Criminal Procedure, is necessary. 
But wherg the incident took place outside the Comt, and as to which the 
learned Judge himself could have no knowledge and as to which evidence 
must be called for, the learned Judge has no jurisdiction to send the 
accused to the Magistrate without holding a preliminary enquiry. 

When a person is charged under section 323 B of the Indian Penal Code 
before a Munsiff, the latter hae no power to send the accused for trial to 
the Magistrate under section 476 of the Code of Crimmal Procedure, for 
that offence. Tarak Das Moitra r. Kiag-Emperor ih 

Crois-ob ectlon—Ciui? Procedure Code (Act V of 1908), Order XLI, Rr. 22, 
33, scope of —Appellate Court, powers of—Cross-objection! against a co- 
respondent — Test to be applied in such a case. 

À cross-objection by a respondent as against his co-respondent should not be 
entertained under order XLI, R 22 of the Code of Civil Procedure, 
where the question raised thereby is entirely distinct from and in no way 
related to the question in controversy in the appeal. 

Per Mookerjee, Y: Order XLI, R. 33 of the Code of Civil Procedure 
must be cautiously applied, for instance, applied generally in cases where 
but for recourse to it the ends of justice would be defeated. Thus the 
rule should not be allowed to be invoked in favour of a litigant so as to 
enable him to evade the provisions of other statutes, such as the Limita- 
tion Act and the Court-Fees Act. Shfb Chandra Kar v. A. C. Datcken 


` 
e 


— 





O. 41 R. 22— Different question ; See Cross-objection : 

Crowu-— Power fo grant or transfer lands—Mower to limit descent of such 
lands—Np power in a subject to limit “descent of property at variance 
with ordinary law~—Hindis lam—Succession—Oudh talugqaams Primoge- 


niture sanad—Property purchased or inherited by talugdar—''Accre-. 


tions’ '" — Villages transferred in exckan ge— House allotted by Government 
for use of talugdar. 4 
The Crown has in Biitish India power to — or transfer lands, and by its 
* grant, or on the transfer, to limit in any way. it pleases the descent of 
such lands, but a subject has no right to impose upon the lands or other 
“property any limitation of descent. which is at variance with the ordinary 
law of descent of property applicable in his case. i = 
In 1861 the Crown granted a taluga in Oudh toa Hindu, with a dui 
that it ‘shall, descend tg the nearest male heir according to the rule of 
' primogeniture.’ Ina suit as to the succession to the property of the last 
holder of the taluqa the Privy Council declared in 1905 “that the taluga 
as constitued at the date of the sanad, with “accretion if any or properties 
(if any) appurtenant to the taluqa," passed to the appellant, who was the 
e next male heir according to the rule.off primogeniture, but that other pro- 
perty passed to the respondent, who was the widow of the last Hes, 


- 


~ 


s - y j Wi 


by respondent against co- -respondent— Civil Procedure Code, ' 
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: and remitted the sult for determination under the declaration. No family . 
custom of primogeniture was alleged or proved. On appeal from final 
decrees : s 


Held, that under the declaration the villages, subsequently transferred by the 
Government to the talugdar in exchange for taluqdaii sanad, must be- 
treated as taluqdari villages and consequently passed to the appellant ; ; 
that a house allotted by the Government in 1964 to the taluqdar for his 
use as taluqdar of the taluqa ganted also passed to th® appellant; but’ 
that the village purchased or, inhented after 1861 by the late taluqdar 
passed to the respondent, whether or not the taluqdar intended to incor- 
poraté them with the taluga. Thakur Rajendra Bahadur Singh v. Rani : 
Raghubans Kunwar sie i" e)! 456 

Crown's power to limit descent of lands doute or tiansferred ; See Cionn we 456 
Custom—Prool—Custom or usage in regard toa tenue or a contract or a 

- family right-—Custom repeatedly brought to the notice of the Courts ofa a 

ntn: /; See Hindu Law —Mitakshaiz —"laintenance, right to fs 428 





Unreasonable, meaning of. 
A custom to be valid, must be reasonable and certain ; 


“If the validity of a custom is challenged on the ground that it is against rea- 
son, the reason is not to be understood as meaning every unlearned man’s 
reason, but artificial and legal reason wairanted by authority of law. 
Consequently, when it is said that “a custom is void because itis unrea- 
sonable,” what is meant is that the unreasonable character of the alleged 
custom conclusively proves that the usage, even though it may have existed 
from tire immemorial, must have resulted from accident or indulgence and 
and not from any 1ight conferied in ancient times. Hence a custom w hich 
is prejudicial to a class and is benifieial i to a particular individual, is repug- 
nant to the law of reason. 


ere the custom plezded was that the entire rent for the hajaba® lands 

must be remitted, irrespective of the extent of the destructive effect of the 
inundation ef-the crops : n 

Held, that the custom was unreasonable and uncertain. Sib Narain Moos 








Kerjee v. Bhat Nath Gachait ive 5 s 148 
Z o— 9, 25 to remission o! entire rent for hajabad land—Unreasonable and un- p 
certain ; See Custom Vis T is T js 148 
————, essentials of ; See Hiba — ^ e .. ya ro "aa 306 
a, how an See Hiba vs ps l3 re ET 306 
, prejudicial to a class, but beneficial to a particula: individus —Unrea- 
sonable ; See Custom... di i i 4sk s NR” 148 
<- e=, valid, what is; See Custom sis si "E E 148 
, validity of, ‘challenged as unrensongblemReasonable, meaning of ; See 
Custom i ^ ies ^ 148 
—_—., not pleaded in litigation—=Relevancy, if affected, if some of the suits are 
still pending trail; See Hiba m i m: pu 456 


——; nov pleaded in litigation—Relevancy ; See Hiba w ni 306 


s) 
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Danger, present— Preparation and organization going on—Time for commission 
* of offence not proved ; See Security for good behaviour gah 
Decis!on of subordinate Court not submitted to High Court—Point taken i in 
, grounds of appeal to High Court but not pressed; See Privy Council 
practice e o m ise - - 
Declaratory decree, suit for-—Bengnl. Tenancy Act, Sec. 106, suit "I 
Settlement ofcer—-Transfer to civil Court for trial—Record of rights, 

- entry fü, correction of—Court Fees Act, Sch: I. Art. 17 cl. AOA 
valoiem fee, . 

A suit instituted under section. 106 of the Bengal Tenancy Act before the 
Settlement Officer, although transfened to the ordinary civil Court for 
the purpose of trials, is a suit fo. a declaratory decree within;the meaning of 
article 17 Cl. (3) of schdule II of the Court-fees Act, and it is not charge- 
able with an ad ‘valorem fee. Sallaja Nath Roy Chaudhury v. Chandi 
Charan Laha — ; id i4 ih "S 

Decree, execution of —Applicat ion for execution — Person to whom certificate 
to collect debts granted, if competent. 


“~ 


The appellat was one of the sons of the original decree-holder, After the” 


death of his' father, he made an application under the provisions of the 
Succession Certificate Act to which he made the other beirs`of his deceased 
father parties, as to the grant of a certificate in order” to entitle him to 
obtain the paiticular decretal amount, and it was granted. He alleged in 
his application for execution that he was the only peison entitled to the 
judgment-debt : 
Held, that the appellant was entitled to naak the application. Sheikh 
Golam Khaliq v. Tasardak Ali Khan . "T 1 AT 
ween, exectilion of — T: vaussies resti Small Cause Gun "d 
dency Small Cause Courts Act (XV of 1982), Sec. 31 (b) — Transfer, if can 
be made direct to Munsif. 
A transfer of a deciee of the Presidency Small Cause Cout to the Munsiff 
direct is’ good under section 31 (b) of the Presidency Small Cause Courts 
Act. Kedar Nath Manna v. Jogendra Nath Das ... T ^ 
against Hindu widow, when binding on the reveisioner ; See Res 








judicata ' P e o. 
Discretion, GA Judgment o on a a ; See Civ il Geese Code, O. 13 
° R6 i o T i 
< of Judge to accept— Commissioner’s report ; See Commissioner 
Division Bench, if bound to refer a case to Full Bench ; See -Mortgagee, pur- 
chaser- m 


Document— Date of execution, MEER of Refund of Siang Alteatioi, Dot 
materials See False evideuce 


ash e 





, non-rectification of—Time t$ secure E ta EE ES idence— 

Name omitted by fraud or mistake ; See Title, proof of Ms ^ ‘a 
Ejectment—Bengul Tenancy Act (VHI of 1885), Secs. 4, 49, 113, 183—Ocen- 
fancy right—Custom or usage—Under-raiyat, if can acquire a right of 


occupancy—Hyectment—Under-raiyat having & right of i if can 
be ejected under section 49 of the Act, 


t 
N 


181 


301 


264 


ath 





: e 
. 


TE E A ). 


An under-ralyat can obtain a right of CS i usage or custom. 


An under-raiyat who has acquired a right of occupancy by usage or custom, 


is not liable to be ejacted after notice to quit under section 49 of the Bengal 
Tenancy Act. Gopal Mandal v. Japal Sankhari ... sea ^ "T 


Lease, construction of—Taluka patta—Permanent teaure—He r- 
‘table and transferable—Inference—Personal covenant-—Covenant run- 
ning with the land—Covenant, construction of. _ 
If there be nothing, either in the suirounding circumstances or*n the instru- 
ment which creates the interest, to show that it was intended to be other- 
wise, the inference ig that a tenancy called fa/t&i constitutes a permanent 





tenure. 

Where, during a period of sixty years, which have elapsed since the lease 
WAS granted, the tenancy has passed by inheritance from father to son and 
^ has formed the subject of successive transfers and the succession and trans- 
fers have been recognised by the landlord, the inference is that the parties 
intended the lease-hold interest to be heritable and transferable. Š 


It is impossible to tell by general reasoning what rights will be held to belong 
to the class of personal covenants „or where the line would be drawn 
between the two classes, that is, personal covenants and covenants running 

* with the land. The proper course is to construe the terms of the Instru- 
ment, and thus ascertain the true intention of the grantor and grantee. 

A lease which was called a taluka patta recited that the tenant had executed 
a kabuliat in favour of the grantor and was granted on rent of Re. 1 from 
year to year.” There was a covenant in these terms; “ You shall erect 
houses upofi the land and live there. IfI havea pressing necessity, 
you sball relinquish the land, and ypu will not be entitled to make any 
objection ”: 

Held, that the tenancy was of a permanent character and the covenant ‘gvas 
in favour of the grantor personally. A 


— 


À covenant is to be construed most strongly against the grantor and most 
beneficially in favour of the grantee. 


Mo- [ d 
Where the terms of a grant show plainly that the covenant was intended to 


be peisonally in favour of the giantor, a Court should-not stretch the 
language and interpret the covenant to the detriment of the grantee. 
M uino: Kripa Lala v. Akhil Chandra Biswas a as - 
Non-occupancy raiyat—~Bengal Tenancy Act (VIII of 1885), Sec. 


46— Bjectment of— '* Agieement,! meaning of —Service of a copy of the - 


draft, if sufficient tender —Notice, if to be accompanied with the draft. 
The word “agreement?” in sub-section (1) of€section 46 of the Bengal 
Tenancy Act, means a document containing the terms of the agreemefit 
which the landlord proposes that the tenant should execute, 
Where, therefore, the landlord sent a draft of the proposed agreement duly 


stamped to the Court, and the Court served on the tenant a copy identicaf : 


with it, bup without a stamp thereon; 


—_ 
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Ejectment-—(Cozd.). 


Act. 


Section 46 of the Bengal Tenancy Act does not 1equire à notice to be served 


on the tenant along with the copy of the agreement. The statute does 
not make it obligatory, although it may be convenient to serve such a 
notice, The Port Canning and Laod Improvement Company Limited v. 
Nayan Chandra Paramanick bs ái s d 
— Person in p&ssession under agreement—Agreement, unregistered — 
Transfer of Property Act (IV of 1882), Sec. 54, yf exhaustive. ' ° 


A suit for ejectment by a person having a legal title can be met by one in 


possession under an agreement not formally executed and iegistered, 
though a suit for specific performance is barred. 


Per Richardson, F.: The Transfer of Property Act does not contain the 


whole law on the subject of transfer of property. Mahammad Shaf.kol 
Huq Chowdbury v. Krishna Gobinda Dutta bah is is 
mE by infant—Transfer by de facto Mahomedan guardian of 
infant’s immovable property ; ; See Mahomedan Law—Guardianship ina 
— Under-raiyat—Bengal Tenancy Act (VIII of 1885), Secs. 490b), 
Ss(2}—Lease, construction of—Yearly lease—Noticc—Estoppel— Plead- 
IH ge Permanent under-rawati least—Valid, if between grantor and 
grantee. 


Fer Mookerjee, S :—1t is of the very essence of an annual tenancy that it is 


tertninable by fhe landlord on notice to quit. Ordinarily the’ landlord 


*has to give a six months’ notice ending with a year of the tenancy, but in 


the case of agricultural tenancies, as in the case of under-raiyati tenancies, 


- the provision for notice is to be found in section 49 of the Bengal Tenancy 


Act, That section contemplates two classes of cases, namely, first, where 
an under-raly at holds under a written Jease for a specified term, and, 
secotidijg where an undei-raiyat holds either without a written leasé or 
under a written lease which is not for a specified teim, 


Section 49 of the Bengal Tenancy Act prescribes no foim' of notice nor has 


it given any indication as to the length of notice : 


the defendant. The lease was not for, any specified term, but was describ- 
ed as a karsana patta (yearly lease). The grantor stated that she had a 
raiyati interest in the ltnd under a grant fiom her superior landlord, dated 
the 26th November, 1888, and the grantor was enjoined to have.an entry 


made in the survey and settlement retord that the grantor, possessed a. 


raiyati interest and the grantee himself a karsana right. On the rath 
April, 1 911, the plaintiff served a notice upon the defendant calling upon 
him to quit the land at the end of six months. On the 14th August, 1012, 
she instituted a suit to“éject the defendant : : 


P 


Held, that the lease was not a permanent lease and was terminable by the 


plaintiff on notice to quit under section 49 (b) of the Bengal Tenancy Act ; 
that the tenant was bound to quit on the 13th April;19:2 and the pldintiff, 


Held, that it was a sufficient compliance with the terms of section 46 of the ` 


Na 


" i o 
On the 20th Febiuary, 1891, the plaintiff granted an under-raiyati lease to 
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Ejectment—(Contd.). 


at the date of the institution of the suit, entitled to 1ecovei possession of 
the land from the defendant, P 


Per Beachcroft, F: If a raiyat giving a permanent sub-lease in contravention 
of the provisions of section 85 (2) of the Bengal Tenancy Act, has induced 
his lessee to accept it on the faith of a iepiesentation that this own sfatus 
was such as to validate such a sub-leasc, he will not afterwards be allowed 
to prove in a suit against his lessee that his status was other than it was in 
the first instance represented to be. e. | 


à 1 
It was absolutely necessary to plead estoppel if 11 is intended to rely on it. 
Estoppel by representation only arises when thc iepresentation is as to a 
, matter of fact. 1 ‘ 
A document creating an undei-iaiyati lease cannot be given in evidence, if 


the lease is for morc than 9 years, whether the document has been Legis- 
tered or not, and the lease is void. Thegrantor or a person claiming from 


him, can question the validity of the lease and it is not operative agaimst' 


him. Chandi Charan Nath v. Srimati Samia Bibi iN ei. da 


———, Sit Jor— Hindu Law—Mitakshara—Forin of suit—Claim as the 
nearest veversioners—.~oof, 

Those who claim the prop-ity of a separated deceased Mitakshara Hindu as 

* — hisreversionary heirs, must show that they are both his nest heirs and 
within fourteen degrees. 

Their Lordship also condemned the plan of an ejectment suit where there 
were fifty-nine plaintiffs, and nearly twenty other parties, in addition to 
the person in possession of the pioperty left by a separated Mitakshara 
Hindu, were joined proforma, aS being members of the family, though 
they advanced no claim, and the scheme of the action had been to bring 
into Court a large number of persons, more or less remotely akin in 
blood, in the hope of ousting the defendants in possession by a mass 
attack, and afterwards to assign the fruits of victoiy to the parties entitled 
by further litigation inter se. Mewa Singh v. Basant Singh 

, suit for—Person in possession under an agreement not formally 
executed and iegistered— Suit for specific performance barred ; See Eject- 





ment Vs "T "am vat KT 
—— — , suit for— Plaintiff to prove what. . 

In an action in ejectment, if the defendant be in possession, the plaintiff can 

succeed on the strength of his own title.  Imarfibandi v. Sheikh Haji 


Mutsaddi EL ave at 
Enhaacement—Occupancy Sint A Tiii Act (VII of 1885), Si 
j 29—Holding area of; change of. s " 


The area of the holding was described in the dakhilas given to the tenant 
and in the papers kept by the landlord as 7} bighas and in 1309 (1902-3) 
there was & fresh survey made by the landlord when the area was found to 
ba 9} bighas. In 1311 (1904-5) the tenant agreed to pay him rent at the 
rate of Rs. 16-14 as. per annum for the holding as found by measurement 
in: 309f Before 1309 the rent was at the tate of about Re. 1-64 as. per 


— 
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Ejectment-(Conéd.). 


“ bigha but in 1311 the rent according to the agreement was at the rate of 
Re. 1-12} as pér bigha. Ina suit by the landlord for recovery of rent 
* at the rate of Rs. 16-14 aś. per annum for three years: ~- 
Held, the agteement was made in violation of section 29 of the Bengal . 
Tenancy Act; Sonaulla Sardar v. Bhagabatl Debya Chow dharaal 
Eu'ry as to title—Presumption ;' See Wajib-ul-arz s iis i 
Estate, liability of, to sale under Revenue Sale Law ; See Revenue sale id 
— Of landloid—Giantepf permanent and heritable tenure ; See Lease, cons- 
truction of | " ' "T 
Estoppe!—Compromisc—A eee Mies benefit of Loses aftermards 
claiming as reversione:-—Disputed right of succession——Mitakskara 
School of Hindu Law. 


On the death of a Hindu, (one of the three biothers) governed by the Mitak- - ~ 


shata, leaving a widow and a daughter, two widows of his predeceased 
brothers and his nephew (sister’s son) the appellant, disputed the widow’s 
right to succeed to the property of the deceased. A compromise to 
which the four ladies and the appellant were parties was entered into in 
1892. Under it ‘each of the four ladies took a quarter share of the 
propeity, and the appellant, who did not take an immediate 
share, was recognised as the adopted son of the pre-deceased brothers, — 
and his rights in the property allotted to his alleged adoptive mother were 
stated to be quite safe. In 1898 the appellant obtained by relinquishment 
possession of the share allotted:to his adoptive mother. The daughter 
died leaving a daughter, and the widow died subsequently in 1912. The 
appellant and his brother claimed as next reversioners of her deceased 
husband the entire property with the exception of the share that had: 
s passed in the appellant’s possession. 5 
' Held, that the appellant having entered into and taken the benefit of the 
compromise was precluded from claiming as a reversioner. Lala Kanhal 
"Lal v. Lala Brij Lal jm i "i i 
— — — Estoppel by representation or action causing p to change his 
position—Conveyance by person entitled by estoppel gives transferee good 
title agninst those bound by the estoppel— Proprietor actively assisting | 
transferee in getting registration and mutation of names, effect of. 
Where a change of position is.brought about by the representations or act- | 
ings of a person, the doctrine of estoppel applies and-he is bound by his- 


~ 


representations or actings. 


Estoppel applies not only in favour of the peson induced to change his posi- 2: 


tion, but of a transferee from such person,'and it binds not only the person ^ 
whose representations or actings have created it, but all persons caring: 
under or through him by gratuitous title. 

The estates of B. a Raja, were taken under Government management under 
an Encumbered Estates Act. The manager appointed, who had power 
of sale under the Act, put up a village to sale. B. bought it dezamz in. 
the name of K, but the manager never executed any conveyance to K, ^ 
Thereafter the management was removed and B. restored to his est@es, 


- 


4 


4 - 
- . 


«tf 


- 


- 


$94 


- 


t 


558. l THE CALOUTTA LAW JOURNAL, (Vou. XXV III. 
: ; 


= * 
Estoppel—Conia.). . =. j 
K having -died, B procured K's heir to convey the village to B's illegiti- 
mate daughter R, who applied for registration and mutation of names in 
respect of the village. Her application was supported by a petition present- 
ed by B, and R's mame was accordingly entered in the Goveinment registor 
t as proprietrix of the village. ` After B's death R conveyed it to S, who sued 


''* B's son and heir for possession thereof : 


i Held, that B is the true owner of the village, and actively assisting. R. in 
the ‘registration proceedings he caused her to change her position, for by 


registration she became bound for all the state liabilities which attach to - 


the registered holders of immovable property; that if B had lived and 

attempted to regain the village his actings would have estopped him from 

making the claim; and that B's son and heir, who succeeded by gratui- 

tous title, wastherefore estopped from denying S's title. Rajkumar Jagan- 

math Prashad Singh v. Syed Abdullah 

Holding consisting of two plots—Sepa:ate assessment shined by Cor- 
poration—Separate proceeding for acqüisition of each plot, if legal ;, See 
Land Acquisition proceeding 

—— Mortgage, validity of—Mortgage by Hindu E Ried 8 sons 
joining in mortgage ; See Mortgage by Hindu female e 

saman — Sub-lease in in contravention of section 85 (2) of Bengal Tenancy Act— 
Representation ; See Ejectment A n 

against Hindu widow, effect of, on reveisioners ; See Res judicata 

by representation or action causing another to change his position— 
Conveyance by person‘entitled by estoppel gives transferee good title against 
those bound by estoppel—P:oprietor actively assisting transferee in getting 

( registration and mutation of names, effect of ; See Estoppel .... 
sm by representation, when arises ; ee Ejectment 











Evideace—Admissibility of a register of Minhaidari (revenue fice) villsges— 
Indian Evidence Act, (I of 1872), Sec. 35. 


A register of Minhaidari villages prepared by the revenue surveyor is ndmis- 
sible under section 35 of the Indian Evidence Act, to show the nature of a 
tenants holding, but if it could be shown that any particular part was in 
excess of the official duty by reason of which it came into existence, that 
part might not be admissible. Rai Bhalya Dirgaj Deo Bahadur v. Beni 
Mahto E we 


tae 





Time to secure rectification elapsed; See Title, proof of "n 

— admissibility of—Statements to Excise Officer— Evidence Act (I of 
1872), Sec. 30— Confessions—Criminal Procedure Code (Act V of 1898), 
Sec. 362. 


Statements made by accused before an Excise Officer, are adinissible im 


evidence. 

: When more persons than one- are being tried jointly for the same offence, 
, and a confession made by one of such persons affecting himself and some 
other bi such persons is proved, it máy be taken into consideration as 


- 


Document, non-rectification SE atte "e by fraud or mistake— ` 
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Evidence Contd.) : 
* against such other person as well as EM the person who makes such 
confession, 


* 

For the purpose of seeing whether statements made by the accused are con- 
@f@ssions Ay not, it is essential, first of all, to consider the nature of the 
yr with which the accused had ‚been charged or were likely to be 
charged. The second matter is that the whole of the statements must ba 
read for the purpose of seeing whethe: in the opinion of the Coutt they 


" are confessions or nof, 


lt is the duty of the Presidency Magistrate in a case which comes within 
section 362 of the Code of Criminal Procedure to take a note of all the 
mateiial facts, whether they appear in the course of the examination in 

chief or in the course of cross-examination. Ah Foong v. Emperor — se 
Evidence Act, Sec. 30——Confessions—Statements made by accused; See Evi- 
a admissibility of — ... is "es T hes 

, Sec. 35—Admissibility of a ee of Minhaidari villages ; Sve 
Evidence gpw T T 
» Secs. 57, 6o— Scientific treatise, use of ; Ses Ghee adulteration 
, Sec. 60—Enspeits, opinion of, in treatises commonly offered for 














sale—Grounds for opinion—Proof ; See Ghee adulteration ste 
Examination of Commissioner—Judge’s discretion ; See Commissioner ass 
Exclusive possession—]oint prope: ty—Several property; See Joint Hindu 
family property s ius T 
Execution, application for—Person to TN ceitificate to collect deba ane 
if competent j See Decree, execution of 5 one 
Executor—Estate, how long to be administered ; See Executor, dts of at 
, after giving assent, to legacy, if competent to deal further with pro- 
pàty—Indian Succession Act, Sec. 293 ; Sse Executor, power of TJ 





, duty of—Administration of estate. 
The duties ef an executor are to administer the estate of the deceased only 


so far and so long as to enable him to carry out the terms’ of the will of. 


which he is executor.” After the property has ceased to be the estate of 

: the deceased and has become the property of the residuary legatee under 

the will, the executor as such has no &uthotity to manage the estate on his 

* behalf: Sankar Nath Mukherji v. Biddutlata Debi "P" 

M— poer of— Effect of execulor!'s assent to legacy— Hose of executor to 
dispose of property—Inidian Succession Act (X of 1865), Secs. 269, 293. 

After the executor has given his assent to the legacy, he is not competent 


under section 293 of the Indian Succession Act, to deal further with the - 


ri 


property, 

An executor, although he has the power to dispose of the property of the 

deceased in such manner as he thinks fit under section 269 of the Indian 

Succession Act, must be able to give reasons for doing so. Marlé 

Penheiro v. Jotindra Mohan Sen ise NT sah kad 

Palse evidence, fabricating—Dishonest and fraudulent intention~Penal 
Codo (Ast XLV of 1860), Secs. 192, 193s A 


% 
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False evidence—(Contd.). 


N, one of the appellants, was proposing to sell some property to B. A ^ 


kobala dated 23rd May, was written out by N on a stamp paper of Rs. 5. 
The sale having fallen through, it became necessary to apply to the Col- 
lector for a 1efund of the stamp duty. N took advice with regard to this 
and was.told that no refund would be made after two months. M, the 
other-appellant, gave him this advice and also told him that he might 
alter the date in the document from 23rd May to 23rd September. This 
was quite unnecessary on their part inasmuch as the p&iod was not two 

`. months but six months, They were charged with forgery and abetment 
of forgery : 


Held, that they were guilty of fabricating, and abetting the fabrication of 
false evidence under sections 192 and 193 of the, Indian Penal Code, and 
not of .forgery, and abetment of forgery. Mohesh Chandra Chaudhary v. 

~ King-Emperor | sia " Es i-a is 


Family settlement— Claim, abandonment of ; See Hiba ini 
Ful Bench, reference to—Division Bench, if bound ;- See Mortgagce, —— 
Ghatwal and his family, rights of, over Ghatwali property; See Ghatwali 


tenure wae 


~ 


ats see 


~Ghaiwali chakran jaga A neon sale, what iod ai— Negotiation for resump- 
° tron— Transferable right granted after auction sale. 


Defendant No. 1 wasa ghatnal of the disputed lands, and on the 24th 
„January, 1899, in execution of a deciec for money against him, his right, 
title and interest in those lands were sold and puichased by the plaintiff. 
The plaintiff alleged thatat that time defendant No. : had obtained a 
transferable right in those lands by viituc of a Fabuliat executed by him 
in favour of Maharaja of Burdwan on the sth Septmber, 1896. The 
“document recited that at the time of its execution, negotiations were pro- 
ceeding between the Government, the zemindar and the Ghatwal for the 
resumption oí those lands. A leasc, which was the counterpart of. the 
kabuliat and was executed on the 39th January, 1899, showed that- even 

` up to that time the resumption had not taken place : 


telg, that the ghatwal judgment-debtor had no transferable nght on ihe 
date when execution sale took place and theicfore the plaintiff had taken 
nothing by the purchase. Parna Cliaudra Laba v. Sondamint Balsnabl ... 


Gkátwall tenttre—Kight of the ghatwal and ihe family over the property sub- 
ject to the tentire—Bengal. Land Law. 


In the zemindari of Kharakpur in Bengal the Ghatwali tefure is ordinarily 
hereditary, the estate descending to such male member of the family as the 
retnindar approves as competent, and it is the right of the family so long 
as they have male members competent to perform the duties have one of 

s more of them appointed ghatwals, but the incidents of the tenure are 


not such as to give the family any rights over the DA while it is in 
the hands of the ghatwal. 


Where tie zemindar on being released from the GENK of- ghatwali 


- 


PAGE. 


Ge. 


283 


tÁ 


- 


VoL.-XXVIIL] , ET INDEX OF CASES. 
A e 


Ghatwall tenure—(Contd.). 


Ghatwall tennie in Kbarakpur, incidents of ; See Ghatwali tenure T 


duties, gave the pottah to four ghatwals, member of a family, granting the 


lands (which were till then subject to the ghatwali tenure) in propetuity at ’ 


an annual fixed-jumma, Aeld, that the members of the» family other than 


e the four grantees took no beneficiary interest in the lands granted. | Raja 


Durga Prashad Singh v. Tribeni Singh Do 


Ghee adniteratlon—Calcytia Municipal Act (IH B. C. of 1899 as amended in 


1917) Sees. 495 A. (1), 507 (5)—Scientific treatise, use of—Evidence Act — 


U of 1872), Secs. 57, 60— Prosecution, duty of—Retrial. 


Per Chitty J : Books of reference may be uscd by a Court on matteis (inter 
alia) of science to aid it in coming toa right understanding of, and con- 


clusion upon-the evidence given, which tieatiscs may be referred to in order - 


to ascertain the opinions of experts who cannot be called, and the grounds 
on which such opipions are held, 


` ‘ 
A Court should be very careful to avoid. introducing into a case cxtrancous- > 


facts called from text books, and also to refrain from basing a decision on 
opinions. These books can be referred to in order to comprehend and 
appiàise correctly the evidence of tle expert, who has actually ans 
alysed the thing in question and gives on oath bis opinion ds the result of 
such analysis. 


Chitty and Smither $F. Undur section 6o of the Evidence Act, the opitticti 
of experts in any treatise. commonly offered for sale, and the grounds on 
which such opinions are held, may be proved by the production of such 
_ heatise,- if the author cannot be called as a witness without an amount of 

‘ | delay or expense which the Cout icgaids as unreasonable, 


* 


Smithei F Inacriminal case the prosctution should understand that it 
must put in all its cvidence, and it will,not be allowed "to By again for a 
conyictiol; with more evidence, if it fails in the first instance. > 


Chitty Y: Under section 507 { 5) of the Calcutta Municipal Act (as ameh- 
ed) the report of a certified ‘analyst, shall be sufficient evidence of the 


result of such analysis, " ne 


Smither F: A certificate under section 507 (5) of the Calcutta Municipal 


Act, can be used as evidence of the actual iesults of tho analyses but it 
cannot be evidence as to what deductions could be made from those 


results, = 


Woodroffe Y: The use of scientific treatises may lead to error if either those 
who so use them are themselves not experts in the matter dealt with or are 
&sssisted by experts tó whom passages relied upon, may be put. _ 


Not only should passages from scientific treatises be put to the prosecution 


expert but he should be given notice by cioss-exárninatioh of the deductions 
hhith the defence seck to diaw from them so thit he may give an answer 
if he can. Grande Venkata Ratnam v. Corporation of Calestia a 


Gilt by à Mahomedan—Allegation that transaction; fictitious—-Surrounding cir 


` 


Li 


- 


3a 


ki 


e 
? ii N 

Gilt—{(Conid.}. 3 C 
cumstances contemporaneous with gift and subsequent conduct of parties ; 
_ See Hiba - iss ‘ae 
-by a MsbonsdisccMabomedes PA adi of gift, ‘incorporeal pioperty 

not susceptible of physical prosession—Gilt, completed ; See Hiba 
—— by a Mahomedan of incorporea] property, how completed —Mahomedan Lay ; 
See Hiba m bos aes or ose nek 


-—— of house by Mahomedan donor to his major and minór sons, if valid— 
E ` 


Possession taken by major son ; See Hiba SS 070 9. 
Grantee—Members of Ghatwal family—Release from performance of Ghatwali 
duties—Grant of potta to 4 members of ghatwal family Grantees, rights 
of ; See Ghatwali tenure e sii m 
Guardlau de facto—Uncle dealing with married niece’s property—-Uncle e 
not husband managing property—Necessity ; See Sale i di 
de facto, power of, to convey right or interest in i property 5 3 
See Mahomedan Law-—-Guardianship vi T 
Guardiaa’s power of dealing with minor's property ; See Mdoncien TEM 
Guardianship — Ed ae a EET 
Guardlauship of Mahomedan mother, how far ecient Dean with minor 
child's property ; See Mahomedan Law—Guardianship — ^ „a 





Hiba—Muska—Custom—Authoritative statement—Custom not pleaded. i in 


litigation— Relevant evidence—Documentary evidence conflicting— 
Courtof appeal in matter of conflict of evidence—Burden of proof— 
, Benami transaction—Surrounding circumstance— Witness, reliablity of, 
how judged—Purdanashin lady—Deed, execution of—Family settlement. 


Sanderson, C. F.: Where the documentary evidence is conflicting, great 
weight should-be given to the opinion of the learned judge who has seen 
and heard the witnesses. e x 


The Court of appeal would be more unwilling to set aside a judgment of the 
lower Court, especially if there wasa conflict of evidence, than in a* case 
tried on written evidence where the witnesses were not before the judge, 
because of the opportunity afforded of judging how far the witnesses were 
worthy of credit. 


P VN Y: The Garden lies on the appellant to satisfy the Court that 
the finding of the trial Court which he assails ts not supported by the evid- 
ence on the record : : 

Woodroffe and Mookerjee FF.: — Whethera witness is reliable or not 
may be judged, not merely from demeanour, but also from the mode and 
manner in which the answefs are given: 

Reference may legitimately be made to the work of Mr. Crookes, on Castes 
and Tribes of the North Western Provinces and Oudh as an atithoritative 
statement of customs prevalent among the Eraki sect of Mahomedans. 

The fact that a custom was not pleaded in litigations between members of 
the community where it might have been pleaded, is relevant evidénce, 

* . and the question of its relevancy is not affected by the circumstance that 
some offthese suits were still pending in Courts at the time of the trial. 
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* 


Hiba—{Contd.). l ` 


Mookerjee Y.: In a case of gift by a Mahomedan, when, it js alleged that | 
the transaction was fictitious, the Court has to rely upon the surrounding 


cricumstances contemporaneous with the gift and the iui conduct of 
e the padjies concerned. 


Mookerjee" F.: (Sanderson, C. J. dissenting JIA gift of a house by a Mahome- Pa 
dan dottor to two of his sons, one of whom is adult and other isa minor 
&nd the adult son takes possession of it, is absolutely void. 


Mookerjee, F. (Woodroffe, J. expressing no opinion): Under the Mahomed- 
an law as administrated by British Indian Courts where the subject of the 
gift is incorporeal propeity not susceptible of physical possession a gift there- 
of may be completed by such transfer of control as may Los appropriate and 


possible in the circumstances : N s 


The doctrine relating to the invalidity of gifts of Ausia though not favoured, 
cannot altogether be ignored or repudiated ; 


Sanderson, lo F.: A gift to two donees, one of whom is.an adult and the 
other a minor, but not in the guardianship of the donor at -the time of-the, - 
gift, is valid. Where the adult son accepts the gift for himself and his 
minor brother at one and the same time and thereby places himself in the 
position of trustee or guardian for his biother, and consequently the donor : : 
will nobtake seisin of the property for his minor, son, no ‘confusion’ wil :1:,: . 3! 
arise. i 

According to Mahomedan law, seisin or actual possession is not necessary” to . 
complete the hiba and:the donor must evince his intention of making a ^ 
complete transfer of the ownership in the property from himself to the 


donee by placing the latter in a position tg enjoy it benificially, or to make : : 


use of it consistently with its purpose, and in considering this,question the, 
relationship of the parties must be kept in view. In other words to be in 
a position to take possession is tantamount to taking possession :- and to 
place the donee in a position to take possession, is' equivalent to delivery 
of possession— similarly investing with authority for that purpose is 
equally sufficient. ; : ; -- s 7 


` - 
Per curiam: A custom must be anclent, certain and reasonable, and being 
in deiogation of the general rules of law must be construed strictly ; 
Sanderson, C.' F. ; There is no absolute rule'of law. that a purdanashin lady 
must have independent advice. The possession of independent advice or 
the absence of it is a fact to be taken into consideration and well weighed 
on a 1eview of the whole circumstances relevant to the issue of whether the 
grantor thoroughly comprehended and deliberately of her own free will ug 
canied out the transaction. ‘If she did, the: issue is solved and the trans- ' 
action is upheld, but if on a review of the facts which include the nature 
of the thing.done and the training and habit of mind of the grantor as well 
as the proximate circumstances affecting the execution, the conclusion is 
reached that the obtaining of independent advice would not really have 
made any difference in the result then the deed qught to'stand ; 


4 
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Hiba—Conid. ). : 
Mookerjee S. : Where the person who seeks to hold a purdanashin lady to 
. the terms of her deed fs one who stood towards her In a fiduciary character 
or in some relation of personal confidence, the Court will act with great 
eaution and will presume confidence put and influence exerted. Where the 
person who seeks to enforce the deed was an absolute stranger and ddalt MEN 
with her at arms length, the Court will require the confidence and influence 
to be proved intrinsically. . j 
A Court will not be inclined to set aside a deed bya pudanashin lady 
where the lady is proved to have been of business- habits, to have been 
literate and to have possessed capacity io judge for herself. 


A settlement of a disputed or doubtful claim is a. valid and binding ariange- 
_ ment which the parties thereto are not permitted to deny, ignore or repu- 
diate. This principle is not applicable to a caso where the party does not 
assert that there was a compromise to put an end to dispute and to termi- 
nate or avoid litigation, and that the consideration for the compromise was, 
not the sacrifice of a right but the abandonment of a claim, Mariam Bibee 


v. Shalkh Muhammad Ibrahim ids? id o e 306 


High Court, if can interfere with an order passed unde: section 144 ‘of the Code 
of Criminal Procedure, afte: 2 “months See Cijminal Procedure Code, 


» 


Sec. 144 ^ c T aa : 483 
Hindu Law—Mitakshara—Disputed right of — n À La person 

taking benefit of. compromise afterwaids claiming as ieversioner ; See 

Estoppel iu E 494 
— NA NA E E right E desine MEE ` 

—Zemindari— Custom—Right to maintenance out of impartible gemin- 

dari founded on custom. : Ze cu : 


The right to maintenance of the junior members of a Mitakshara joint family, 4 
so far as founded on or inseparable from’ the right of co-parcenary, -begins l 
where co-parcenaiy begins‘and ceases where co-parcenary ceases. "Two 
other categories of persons have however, by oxpress texts a right to main- - . 


t 





tenance viz : , : 

1. Those who are debarred from the rights of co-parcenary and from inherit- 
Ing by personal disqualifications, e.g. the idiot, the blind from birth, the 
madman, etc. 

- 2, Certain. near relations, viz, the widow, the parent, and the infant child 
and not the grandson. 

But these categories are gh Age: as regards persons who have A right to 
maintenance under the Mitakshara law. 

An impartible Zemindari is the creature of custom, and it is of its ossence that 
no co-parcenary exists. Hence in such properties no one can claim main- 
tenance on the ground that but tor the custom of impartibility he could sue. 
for partition. 

Just as the impartibility is the creature of custom, so custom may and does 
affirm agent to maintenance in certain members of ;the family. When a 


custom Ôr usage, whether in regard to a tenure or a contract ora family 
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Hindu Law—(Conz4.). ' 


. right, is repeatedly brought to the notice of the Courts of a country, the Courts _ 
may hold that custom or usage to be introduced into the law without the neces- 

* sity of proof in each individual ease. It becomes in the end truly a matter of 
process and pleading. Analogy may be found in instances In the law merch 
‘ant or infertain customs in copyhold tenure. In the case of sons this custom 
isso well recognised that proof of it in individual cases ls unnecessary, ' 
But theré is;no invariable or certain custom that any below the first genera» 
tion fiom the late raja can claim maintenance as of right; any special 
custom to that effect must be pleaded and proved. ; 


The grandson ofthe late Rajah of Pittapur, an impartible raj, sued the 
devisee of the raj for maintenance on the ground that by birth he had a 
right to maintenance out of the' property constituting the raj, which right 
followed the property into the hands of a third party ; 

Held, that there was no legal basis for any such claim. Sri Rajah Rama Rao 
v. Srl Rajah Surya Rao, Rajah of Pittapur a i E 


———— Religious endowments—Debottar—Asthal (Math), naturs of— 
Purchases out of Asthal infome—Alienation by guardian of minor 
mohant with leave of Court, whether binding on. Asthal property. 


The Mohant of a Hindu Asthal or Math holds the property in trust for the 
institution itself. He can only alienate in case of necessity. * 

Acquisitions with the income of an Asthal are subject to the same trust as the 
original property. : 

In the absence of a necessity which would make the debts contracted.by him 
binding on the institution a Mohunt has no power to alienate its properties 
for the purpose of dischaiging those debts and if the Asthal was not liable  . 
for such debts, his successor is entitled to have the sales set aside. ' 

J, a Mohunt, appointed the first respondent, & minor, his successor, and left 
a will wheieby he appointed C, asthe'minor's guardian. ] had mort- ~ 
gaged the Asthal property. The moitgagees after his death brought or 
threatened proceedings on the mortgages. To pay off their liabilities C, 
who had proved the will and had been acting as the guardian of the minor 
and manager of the Asthal property, obtained leave from the District 
Judge to sell and accordingly sold a share of the Asthal property in order “e 

* to pay off the liabilites : ^ f 

Held, that C, whether acting’ as executor to the will of J, or as guardian of 
the minor Mohunt did not possess larger poweis than the actual Mohunt, 
and that the absence of proof that the original debts were binding on the 
Asthal, the sale must be set aside. . Basudeo Roy v. Mahant Jugulklshwar ; 

Hindu wldow-— Representation of estate ; See Res judicata m s 
Impartible ee See Hindu Law—Mitakshara—Mainten- 
ance, right to `. " e - E m 
Ba E of an impartible raj—Devisee of Raj; See. 
Hindu Law-—Mitakshara—Right to maintenance ids a 
A Zemindary—Maintenance ; See Hindu Law—Mitakshara--Mainten- 


ance, right to aye ase f,- ze e" 
d - ~ è 
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l Impartible Zemindary, `a creature of custom; See Hindu Law—Mitakshara— 
Maintenance, right to` ... T T" m ‘sa 
Incidents of tenure attached by land cannot be altered by consent of tenures 
holder ; See Oudh Land Laws , -— ‘ek a 
Incorporeal property, gift of, bya Mahomedan, how —— 
Law ; See Hiba T€ m. Sa en 
Incambrance— Ben gui Tenancy Act (VIII of 1885), Sec. 161 (a) pve -of 
purchaser of a portion of non-transferable holding. e 


“An incumbrance implies a limitation of the rights of & tenant and not a total 
, - e * 
extinction of them. A landlord purchaser ata sale in execution of his rent 


decree is not required to annul the interest of a purchaser of a portion of l 


a non-transferable occupancy holding. Fazarafl Mahaldar v. Poroo Mian 
Indlan statutes, construction of. . : 

In considering the construction of a section in an Indian Act which is pro- 
fessedly, based on sn English enactment, which in fact reproduces the 
language of the English enactment, thé Indian Courts are in practice, if 
not in theory, bound by the decisions of the English Court of Appeal. 
Premsukdas Asaram o. Udairam Gungabux -" i o. Ws 

 Jnsolyent, transfer of a portion of property by, within “9 years prior to his 
insolvency, to his wife, if valid ; See Voluntary transfer p" 
Irregularity or excess in the performance of Court's order—Court's duty ; See 
. jurisdiction . ~~, 
Jaigir land—Service tenure ; See ocu right 


taa nee 
ae 


ase hen 


- Joint Hindu family property— Exclusive possession-—Adverse possession of some 
members against others. — 


The phrase “exclusive possession," when used in connection with ‘joint 
property, has an equivocal meaning, but, when used in connection with 
property separately held, it has not. „If by exclusive possession of joint 
Hindu family estate is meant that one member of the joint family alone 


occupies it that by-itself affords no evidence of exclusion of other interested < 


* members of the family. Uninterrupted sole possession of -such property ; 
“without more, must be referred to the lawful title possessed by the joint 
holder to the use of the joint estate, and cannot be regarded as an asser- 
tion of & right to hold it as separate, so as to assert an adverse claim 
against-other interested members.  Hardit Singh e. Gurmukh Singh 


Judge, if competent to ‘decide on special plea of limitation—General plea of 
limitation—Special plea raised ın appellate Court— Issue not raised-—No 
opportuttity for adducing evidence ; See Limitation 


2er ste 


——, third, if can diffe: on a point on which both the referring Judges agreed : 


See Reference i is n as 4 «ti 


Judge’ 8 discretion—Commissioner, examination of ; See Commissioner 
discretion to accept—Commissioner’s report ; See Commissioner ks 
Judgment, requisite for, under R. 6 of O. 12 of the Code of Civil Procedure ; 

j See Civil Procedure Code, O 12 R.6. T us 5 
on admission, nature of ; See Civil. Procedure Code; O. 12 aR. 6 
Judicial discretion—Judgment on, admission; See Civil 
2 Q. 12 66 6i € uis 


* 








Procedure Code, 


set $e: 
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Jurisdiction —/rregularity òr excess— Receiver, action against—Consent, "E 3 


* Where the jurisdiction is disputed, the Court has no choice, but must, at all 
events and at once, draw the whole matter over to its own cognisance ; 
but, where, admitting the.Court's authority, redress is only sought for 
irregularity or excess in performance of its orders, and, generally speak- 
ing, wib rever the-jurisdiction i$ not denied or resisted, the Court has an 
"^  indisputable right to assume the exclusive jurisdiction, but may, if it think 
lit, on fhe circumstances being specially brought befoie it, permit other "m 
Courts to proceed fer punishment or redress. 


Sanction of the Court is necessary for the prosecution of the receiver appoint- 
ed by it in respect of any criminal act in connection with his official con- . . 
duct or position, committed during his tenure of such office. Santoke * 


- 


Chand v. King-Ediperor .. ^ m e 07 9500 3 


; See Criminal Procedure Code; Sec. 144 1^ vi "n 483 
—— — Limitation not specially pleaded—Facts not apparent on face of © 

tecord—-Suit, if barred, on certain facts found ; See Limitation * ome B16 
tn ar Sratément by a Magistrate that the case is imminent j Sea o 


Ciiminal Procedure Code, Sec. 144 ... Ri "t ^o 483 
Lands, power to grant or transfer ; See Crown T E" ^ 459 


Land Acquisition proceeding — Calcutta Municibàl Act (HI of 180s), Sec. 557 (d) 
Presumption—Holding consisting of two  pots—Separate, assessment “° œ 
refused by Corporation——Separate proceeding for acquisition of each plot, e 

. 7  legal—~Estoppel, if any. | | 

Where two plots which originally formed one holding and were covered by 

- one*assessment, Had been partitioned amongst the owners, and one of 
them,applied t6 the Corporation for the separate assessment of hls plot, 
and the separation was refused by the e Corporation, and the Corporation | .: 
subsequently acquixed the two plots in separate proceedings : 





- 


Held, that the Cóiporation was not estopped, by having assessed the plots 
as one, from procteding to acquire the land in two separate proceedings, -.. 5.5; 
' although the effect of the action of the Corporation has been to deprive 
the owners of the benefit of the presumption raised under section 557 -- - 
. clause (d) of the Calcutta Municipal Act. Shoshi Lal Das v. The Secretary, - 
e of State for India in Council ` ssi is ni na 144 


- 


Landlord, estate of—Grant' of permanent and heritable tenure ; See Lease, 
construction of ^ , kah "e is iis am 8S 378. 


7 


“Law, question-of, raised for the first time in appellate Court, if to be entertained 4 
See Mortgage by Hindu female * atn te. you m eee d 123 
. Lease— Surrender —Document, if necessary Surrender by operation of law. ou 


* 


In surrendering a lease no document in writing is necessary. ` d 
A surrender of lease to the landlord does not require any registered docu» 
ment, ii 


- 


A settlement lease from. Government operates as n Surrender ofa previous! 
* lease ` in favour of another, by Sanan of law. Brojo” Nath Sarma e 
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Lease—Under-ratyat—Bengal Tenancy Act (VIII of 1885), See. 49(a)— Lease 
Jor nine years-—Covenant for. renewal, if valid. 


A stipulation in a lease executed by a raiyat in favour of an wnder-raiyat to 
the effect that after the expiry of the term of nine years, for which the 
lease was granted, the raiyat would grant, the undereratyat, a fresh 
lease of the land on the same teums as the original terms and for Mme 
number of years, is yalid. Amlauddin Dafadar v. Ananda Charan Pal 

———, construction of—Permanent and heritable teuurc—Transferable by Cus- 
tom—Re-entry, right of. n e 

When a landlord grants a permanent and heritable tenure in land, he has no 
estate left in him, unlcss he reserves to bimself a sight of re-entry orre- 
version, 

-:r A lease dated the 19th March, 1877, creating a TORT and heritable 

f tenure, contained the following clause: ‘ God forbid, if the said land and 

^C bari be not used for dwelling ptuposes thé right under the pottah shall be 
. J void ?': 

Held, that the clause did not contain any ieservation of the right of re- 
entry by the landlord. 

That such tenute was transferable by custom. Mohammad Reajaddin Ahmad 
v. Basuda Sundari Dasi ... jae B " 

—— , surrender of—Document, if necessary; See Lease Wih en 
n surrender of—-Registered document, if necessary; See Lease 
a Surrender of, by operation of law—Settlement lease; Sce Lease is 
——, under-raiyati, 1egistered, for mote than 9 yenis—Giantor, if can question 
its validity ; See Ejectment m m ivi à 
———, void— Registered under-raiynti-lease for more than 9 years; Sve Eject? 
ment one T ei 
Leasehold interest, nature of—Heiitable isi anala ENS TM ‘at Go years 
after the creation of leasc—Inheritance and tiansfet— Succession and tráns- 
fer, recognised by landlord ; See Ejectment, T" B 
Ug. a of marriage; See Mahomedan Law— 
Marriage ie tes e T one 
_-———-—-Acknowledgment—Presumphion of marriage. S 
Clear and reliable evidence that a Mahomedan has acknowledged children 
De xu as his legitimate issue raises a presumption of a valid marriage between 
^ Mim and the children's mother. limambandl v. Sheik Haji Mutsaddl — ... 
Letters Patent, cl. (15)—‘ Judgment '—Order of dismissal of appeal without 
investigation of merits; See Appeal eg a Me te 
- Liability of estate to sale under Revenue Sale Law ; see Revenue sale - 
Limitatlon—Application for re-admission of appeal—Appeal dismissed for not 
furnishing security for costs—Ctvil ‘Procedure Code (Act V of 1908), 
ji O. 41, R. I0. 
e An application for restoration of an appeal dismissed í under O. 41, R. ro of 
,the Code of Civil Procedure for not furnishing security for the costs of 
appeal, should be made within & reasonable time and an application made 
after 30 days would ordinarily be &n application unduly delayed. Guljan 
.— Bibl v. Kalar Ali T (n eet ve a i 
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Limltatton—Ben gal T eiíancy Ad (VHT of 1885), Sch. TII, Art. 3— Dispossession 
© by landlord —Decision— Right to redeem. 


A decision in a mortgage suit that a tenant has a right to redeem, does not 
extend the period of limitation ünder Ait. 3, Sch. I1] of the Bengal 
e Tenancy Act. Girish Chandra Mitra v. Giribala Debi m e 219 
—Bengal Tenancy Act (VII of 1885), Sch. II, Art. g—Landlord , ` 
favouring dispossession—Civil Procedure Code (Act .V of 1908) O. 8, 
R. 2—L imitation not pleaded —General plea of limitation—Decision on ; 
special limitation fot pleaded. ~ 


Article 3, schedule P of the Bengal Tenancy Act has no ipslication in à 
case where the dispossession was by a tenant under an authority conferred- 
by the landlords 1 l 2 


Under Order 8 rule 2 of the"Code of Civil Procedure, limitation should be 
specially pleaded, gm (c 


^ 


When limitation has not been: specially pleaded and the facts are" not appa- 
rent on tlie face of the record, a Judge has ho jurisdiction to go into the 
matter and" enquire whether, on ceitain facts he found, the suit was barred. 


Where a general plea of limitation thal the suit was barred under the twelve 
years! rule, was pleaded, a Judge was not competent to decide a case on 
& Special plea, that the suit was barred under article 3, schedule III of 
the Bengal Tenancy Act, when such latter plea was ‘raised for the first 
time in the Court of appeal, without raising an issue and allowing 
the plaintiff to adduce evidence on it. Kedar Nath Mondal v. Mohesh 
Chandra Khan ins un Sis "s e. 216 


L 


Deduction of time—Review pending Limitahón Act (LX of 1908), 
S60. 5. 


e 5 
An appellant is not cntitled as a matter of right to a deduction of the period 
during which an application for review remained pending in the Court 





below. He has to seek extension of time under section 5 of the Limita- been 
tion Act. Prosanno Kumar Baidya v. Ram Chandra De .. 7 205 

Limitation Act (LX of 1908), Sec. 20, Sub-sec. (1)—Paré payment e 
of ; principal—Endorsement not in debtor's hand—Mark. ~ “ta 


e If the payer affixes his mark beneath the endorsement written by a third E 
person in the case of literate person, that is a sufficient handwriting to 
satisfy the proviso to section 20 sub-section (1) of the Indian Limitation s 


~ 


Act. Baliram Koer v. Sobha Shelkt 5 " «203 


——— —— Sitation Act (LX of 1908), Sec. 23, Sch. 1, Ast. 146° (a)——Fix- ` 

fure—Integral part of building-—Calcutta Municipal Act (III B. C. of 
1899), See. 341. s 

A platform was In existence for about 50 years and rested upon its own ..... 
foundation. It was an integral part of the main building of the plaintiffs. . 
The land upon which the platform stood, belonged to the'Municipality as... — 
the owner thereof : 

Held, that the ee lust thei right under schedule 1, Ait. 146 ¥ on 


* 


* 
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Limitation —-(Conid.)..- 


_of the Limitation Act, to that portion of the land upon which the wall 
stood ; that section 23 of tbe Limitation Act had no application as the 
injury. was complete on the erection of thè wall and the mere fact that 
the effect continued, could not extend the time of limitation. 


E 
That though the drain or street was vested in the Municipality, the platform 


being an integral part of the main building, was not a fixture within the - 


meaning of section 341 of the Calcutta Municipal Act. Ashutosh Sadhu- 
khan v. The Corporation of Calcutta .. 

Limitation Act (IX of 1908), Sch. I, Aris. 44, pa ransfer by 
unauthorised person— Transfer by manager of Jeint-family. 





A suit was instituted by the plaintiff less than 3 years after attaining major- 
ity, for recovery of possession of his share of.the property on tle ground 
that his elder brother, during his (plaintiffs) minority, made away with 
the property without any legal necessity, The elder brother at the time 
of the transaction was not a guardian buta manager of & joint Hindu 
family : En X, ] : : e 


Held, that ius 44 of the first schedule of the Indian an Act did 
not. apply as it was a transfer by an unauthorised person purporting io 
deal with property belonging to the plaintiff and that" limitation was 
twelve years. Aftabuddia v. Prokash Chunder Sost | 

Suit under section 104 H, of the Bengal. Tenancy Act (VII of 
1885)—Flaintif, if cau deduct two months for notice given under sec- 
tion 80 of Civil Procedure Code (Act V of OUR Ag (IX Sf 

1908), Sec. 15, Sub-sec. (2). 

The provisions of section 15, sub-section (2) of the Indian Limitation Act 
does not apply to & suit instituted under the terms of section 104 H, of 
the Bengal Tenancy Act, against the Secretary of State for India. He is 
not entitled to exclude the time during the currency of the notice to the 


bce 





LF 


Secretary of State under section Bo of the Civil Procedure «Code. ‘Hence ; 


” 


: -  B& suit against the Secretary of State under section 104 H, of the Bengal 
Tenancy Act is barred, if biought atte: six months. Gangadbar Nanda v.. 


Secretary of State for India in Concil tis ii say 


—— m=, general plea of—Judge, if competent to decide on special plea of 
limitshon Special plea raised In appellate Court—Issue not 1aised—~No 
opportunity for adducing evidence ; i See Limitation 





: not specially pleaded—-Facts not apparent on face of record — Suit 
if batred, on cerfain facts found ; See Limitation... is i 
Limitation Act, Sek. 15, Sub-sec. (2), if applicable to a suit instituted under 
section 104 -H, of the Bengal Tenancy Act against the Secretary of State 

for India in Council; See Limitation M "Y "t 
— M— Sec; 20, Sub-sec. (1)—Part .pzyment of principal—Endorses 
ment not i in debtor's hand—Mark ; See Limitation ie bis 
—9—, Sec, 33 Platfrom on Municipal land, in existence for 50 years— 
Injury, effect of, in continuance ; See Limitation ... E d 
pA AA Sch, I, Art, 44— Tranafer by unauthorised person— Transfer by 
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& manager of a joint Hindu family—Transfer of minor "Brother s property 
without legal nesessity ; See Limitation m ^ iv 
; Sch. I, Art, 130, when applicable—Rent free; See: Rent +. 
: ; Sch. I, Art. 146 (a)—Platform on Municipal land—Platíotm 
- an integral part of main building —Platform in existence for 50 years; 
See Limitation SN je. V7. ouis Mà iis 
Maliomedan Law—Guardianship--Mother—Minors- Tower of de facto - guar- 
dian-—Immovables -*Alienation — Validity. -x 


quate 








Under the Msloxsteden law & person who has charge of the person or pro- 
perty of a minor without being his legal guardian, and who may, ‘ thére- 
fore, be conveniently called a “de facto’ guaidian, has no power to 


, convey to another any right or interest In immoy able property which tho | 


transferee can enforce against the infant, nor can stich transferee, if let into ' 
possession of the ‘property under such unauthorised transfer, resist an: 
action in ejectment on behalf of the infant as trespasser. . 


A mother is*ent:tled only to the custody of the person of hor minor child, 
up to a certain age according to the sex of the child, but is-not the natural 
guardian apd has no larger powers to deal with her minor child's property 
than any outsider oi non-relative who happens to have charge for the time 
being of fhe infant. - 


A fathe, alone, or if-he be dead, his executor (under the Sunni law) is the 
legal guardian of his minor child. If the father dies without appointing 
an executor «asi and his father is alive, the guardianship of his minor 
children devolves on their grandfather, -and should he also be dead, and 
have left an executor, it ‘vests in him. -In default of these de fure guar- 

- dians, the duty of appointing a guaidjan devolves on the Judge as 


— 


repiesenting the Sovereign. But the powers of even the de jure guar- 


dians to intermeddle with the property of a minor are confined within 
legal limits: If the mother is the father's executrix oi is appointed by 
the Judge .as the guardian of the minors, she has all the powers of a 
de fure guardian. 1f. there is no legal guardian, the peison in charge of 
‘+ a minor (e.g. the mother) has power as de factó guardian -to_incur debts; 
^ ot fo pledge the minor’s goods and chattel for the minor’s imperative 
necessities (such as food, clothing or nursing!, but has no power to deal 
with the immovable property. : 
The Mahomedan law makes a sharp distinction between ‘goods and chat- 
tels’ and immovable property with regard to the powes of dealing by 
guardians. Imambandie. Haji Mutsaddi. - .. m * daa 








minor child's property ; See Mahomedan Law—QGuardianshlp, — ; iss 
Marriage— Presumption—Continued co-habitation, with +a 
woman of the prostitute Mx DSL tere Ka 
ot marriage. 








Guardianship of mother, how. far extends—-Dealing with : 


* Where the question was whether K was the wife of A, a Peer Mahom- . 


medan, and whether her three children. one son and two daughters, wie 


* 
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Mahomedan Law—(Conid.). 

his legitimate offspring, held, that though the fact that the son was 
- treated publicly and privately by the deceased as lawful issue might not 
in itself ba conclusive to establish that the marriage had taken place 
between the deceased and K., who was born in the prostitute caste and 
whose acquaintance was made by the deceased while she was so living 
. and who was visited by him from time to time, and though the mere fact 
that the deceased continued to live with a woman of the admitted occh- 
pation of K, was not sufficient to establish a presumptiog of marriage, 
yet inasmuch as those circumstances were confirmatory of the statement 
contained in a deed of agreement made between the deceased and K. that 
a marriage had been made between them on a certain date, and supported 

by evidence, the question in issue must be a, in the affirmative. 
Irshad All v. Masammat Kariman - T" 35 ids 
Maintenance, claim of—Impartible vemindari—Custom—Claim by persons 
below first generation; See Hindu Law-—-Mitakshara--Right to main- 





i tenance $us one 
— , right to, of RT DNO disqualification ; See Hindu 
Law-—Mitakshara—Maintenance, right to m" i 


, right to, of co-parcenary--Widow, parent and infant child ; See 
Hindu Law—Mitakshara—Maintenance, right to... . -— p 








begins and when ceases; See Hindu Law-—Mitakshara—Maintenance, 





right to ts: ene a.s sat eae "TT 
, right to, out of impartible zemindari founded on custom; See 
Hindu Law—Mitakshara—Maintenance, right to v m 


Man of desperate and dangerous character; See Security for good — Her 
Marriage, factum of, dispute as to—Mahomgdan marriage—Indian .Courts. 
In the absence of any statutory provision. making compulsory the registra- 
* tion of Mahomedan marriages, the Indian Courts, in case of a dispute as 
to the factum.of a marriage, are usually left to discover, or attempt to 
discover, the truth from a mass of conflicting and often very unsatisfactory 
evidence of witnesses. Imambdndl v. Sheikh Haji Mutsaddl "T 
— —* presumption of—~Acknowledgment ; See Legitimacy — .. iis 
Members of Ghatwal family, some of the, rights of— Grant of patta by zemindar 
to some of the members of Ghatwal family— Release from performance of 
Ghatwali duties—Rights of other members; See Ghatwali tenure ii 
Mohant when can alienate endowed property; See Hindu Law—Religious en- 
dowment s x " T 
oi a Hindu Asthal—Alienation of sada TEN Ste Hindu (ayes 
Religious endowment aa "T eoe a 2 
of & Hindu Asthal, a trustee ; See Hindu Law--Religious endowment .. 
Mortgage—Central Provinces Land Law—Cenitral Provinces Tenancy Ad, 
(Li of 1898), Sec. 45 (as amended by Act XXI of 1899) —Sir lands—Mori~ 
gage registered before the commencement of the Aci-—Conciliation Boards 
award, effect of. 
* À registerod mortgage, dated A 17, 1881, of fifteen villages in Central 








, right to, of the junior members of,a Mitakshara joint family, when - 
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* Provinces ihcluded sêr lands, on which there was a second registered mort» 
gage, dated December 11, 1884. On June 30, 1899, the mortgagees ob- 
tained the usual preliminary decree for foreclosure in a suit on both the 
mortgages. The matter was then referred to a Conciliation Board which 
made ifs award ‘on February 20, 1905, which provided that the amount 
payable under the said decree should be considerably reduced, that the 

m reduced" amount sbould be paid in the manner therein stated, and that in 
default of payment @nly seven of the mortgaged villages should be fore- 
closed, No mention was made of sirlands. The- award was filed in - 
Court under section 525 of the Code of Civil Procedure, 18823, and a 
decree was passed in terms of the award, and on June 16, 1910, that 
decree was made final as the foreclosure decree, in which the names of the 
seven villages to be foreclosed were given, bul no mention of the sz» lands 
was made. Inexecution the mortgngee-decreeholder,claimed actual posses-, 
sion of the sir lands in the seven villages : 


Held, affirming the Court of the Judicial Commissioner that the, conciliation 

award was a fresh origin of rights between the parties, and although it 
came into existence in consequences of the registered mortgages and the 
transactions thereunder, it was, both for the purposes of enforcement and 
for the purpose of the application of section 45 of the Central Provinces . 
Tenancy Act, 1898, as amended by Act XXI of 1899, the transaction f 
between the parties which was the foundation of their rights; and that 
accordingly sub-section 1 of that section must be applied and not sub- 

» section 6, and the mortgagor having become an occupancy tenant of sir 
lands , the mortgagee-decreeholder could only obtain symbolical or cons- 
tructive possession of the sz, lands, the physical or actual possession ree 
maining with the mortgagor as occuffincy tenant. Narayan Ganesh , 
(Ihatate v. Baliram +... ix iia $n i 447 


Mortgage—Ji movable property outside Chota Nagpur——Chota Nagpur Encum. 
bered Estates Act (Act FI of 1876), applicability of—Puini Regulation 
{VIH of 1819), Sec. 14, proceedings under, nature of—Putnidar suing 
gemindar for recovery of monty paid. i: 


The Chota Nagpur Encumbered Estates Act, has no application to immov- 
able property outside the limits of Chota Nagpur. 


The proceedings before the Collector under section 14 of the Patni Regula- 

tion, are ofan administiative rather than a propeily judicial character, 

and therefore the rule which prevents a person from recovering back 

money which he has paid on a claim in legal proceedings to which he > X 
might have set up a defence but bas failed to do so, has no application to 

the case where the patnidar sues the zemindar to recover back money paid 

to him as alleged arrears of rent under procecdings taken by the zemindar 

under section 8 of the Regulation. Raja Joyti Prashad Singh Deo Baha- 

dur v. Kamud Nath Chatterji - T is e 165 


] P. i ) 
Suit for sale by mortgagee—Effect of not making puisne mortgagee 
paríiy—Order absolute for sale, effect of—Morigugor!s right to vedeem— 


Ed 
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Mortgage—{ Contd.). a 
Moripagees, right under the security—Transfer of Property Act UV of . 
1882), Secs. 67, 69, 85, 88 and 99. j 
© 


.. Under section’ 85 of the Transfer of Property Act (now Order 34, rule x: of 
the Code of Civil Procedure) a first mortgagee is bound to make a second A 
mortgagee a party to his suit for sale, and if he does not do so, the second 
mortgagee is not bound by any order for sale obtained in such a suit. 
Het Ram v. Shadi Ram... sis ER n e - — 188 


—G a Hindu female, a limited owner—Legal nnb Revers 
stoners joining in the mortguge—Reversioners, tf can subsequently, main- 
tain that the recitals therein were untrue—Estoppel—Indian Evidence 
Act (I of 1872), Sec. 115-——Question of law, raised for the first time in 
appellate Court, if to be entertained. 


Where some of the sons of a Hindu female, who had only a daughter’s 
interest in the property, joined in the mortgage executed by her which 
narrated the circumstances which constiained her to create the incum- 
brances, and thus represented that the property was being mottgaged 
by their mother for legal necessity : 


Held, that the sons would not be allowed to go back upon those representa- 

; tions when they were dealing with a party who had changed his position 
relying upon the repiesentations of fact, and as such they would be estop- 
ped.from denying the validity of the mortgage (to which they were . 
parties) and the operative character of the consequential execution sale. 


Per Mookerjee, F.: When a question of law is raised for the first time in^ 
a Court of last resort, upon the construction of a document or' upon facts 
either admitted or prov ‘ed beyond controversy, it is not only competent but 
expedient, in the interests of justicePto entertain the plea. 

. A reversioner who has voluntarily signed the deed of the widow, cannot 
legally claim in opposition thereto. Shib Chandra Karo. A. C. Dalcken ... 123 


Mortgagee, £urchaser— Sale in contravention of section 99 of the Transfer of 
Property Act (IV of 1882}—Sale not invalid— Reference to Full. Bench. 


A etle in contravention of the terms of section 99 of the Transfer of Property 
Act is an irregular sale liable to be avoided. 


A Division Bench is not bound to refer a case fo. the consideration of a Full ° 
Bench. . 
When & mortgagee purchases at an execution sale in contravention of the 
s terms of section g9 of the Transfer of Property Act, the mortgagor is en- 
æ titled to redeem. Narayan Chandra Poddar v, Keshab Lal Dhali Bhail ... I51 
Mortgagor, i£ can redeem—-Mortgagee purchasing at execution sale in contra- 
vention of terms of section 99 of Transfer of Property Act; See Mortgagee 
purchaser "T sae T aes "TT axe 151 
Musha, gifts of, doctrine of invalidity of; See Hiba sa a 306 
Nominatlon P description of— Election, conduct ‘of Caleta e 


Munidipa! At, Seh. V R. 2; ; See Candidate, election of .., - 289 


Vor, XXVIII] INDEX OF CASES. - 
5 . $ , : “o 


- 


Nomination paper of a candidate for election— Proposer or seconder, if can 








, sign as approver ; See Candidate, election of " T ie 
papers, alternative, if can be sent to Chairman—Each nomination 

è d paper, nature of ; See Candidate, election of uut" ab aie 
Notice to quit, when to be served—Annual tenancy; See Ejectment ave 


Nalsance—rder for removal—Criminal Procedure Code, Act (V of 1898), 
Sec. 133— Enquiry, nature of. : 

A Magistrate on a complaint made to the efféct that public rights in a 
channel-were inteefered with, proceeded under section 133 of the Code of 
Criminal Procedure and came to the conclusion that the channel was, a 
public channel : _ 

Held, that the Magistrate was not bound to enquire that the accused had a 
bona fide claim of right to the channel and refer the matter to the Civil 
Court. Fakir Mallick v. King-Emperor ` ie x 

Occupancy right—Service fenttre—Saigir land. 
A right of occupancy cannot be acquired ina land held under a service 
M tenure. Jafaruddin Saha v. Kumar Jamini Bullay Sen e 


. 
Oudh land laws—Oniy three tenures recognised in Oudh—Proprietor, under- 
proprietor and ienani— Incidents of tenure attached by law cannot be 
altered by consent of tenure-holder—Oudh Rent Act (XIX of 1868) Sec 3. 


The Oudh Rent Act, recognises three classes of persons, and three only, 
as having an interest in and entitled to hold land for the purposes of the 
Act in the province of Oudh, viz, “Proprietor,” “under-proprietor,” and 
“tenant” 3 

The law attaches to the status of an under-proprietor certain rights, among 
them the fight to transfer ; and whyle he retains that status he cannot be 
divested of any of these rights. 

Where therefore, at the time of a settlement a person applied to be recorded 
as an under-proprietor, and under pressure from the Settlement Officer 
consented to be recorded as an under-proprietor without the right of 
transfer : 

Heid, that this was creating a tenure unknown to the law, and no effect 
could therefore be given to the words “without right of transfer’? in the 
Settlement Officer's decree, and that the status of the applicant was títat 

e of an under-proprietor under the Act. Lal Sripat Singh v. Lal Basant 
Singh. e - NA 

Qudh Rent Act, Sec ;— Three te tenures ; Ses Oudh land laws. 
Oudh Rent Act, chap. 7 A. —Thikader ; ; See Rent, enhancement of I 
Parties, defect ofXSuit by peisons named as proprietors of firm— Death of one 
of the respondents—No substitution—Contráct Act, Sec: 45 ; See Appeal, 


competency of is a " a 

Pariy, right of — Krbitration-—Claim,. senon of, if can be withdrawn without 
the consent of other party ; See Appeal. m - E 

Penal Code, Sec. 108 Expl. 4—'^When the abetment of an offence is an 

: Offence," meaning of ; See Abetment of abetment. » ne 
— —, Sec. 108 Expl. 4, meaning of ; See Abetment of abetment in 
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Penal Code, Secs 116. 161—Abetment of bribery—A instigating B to instigate 
. 8 Magistrate to accept a biibe— Bribe not actually offered to Magistrate ; 
SeeAbetment of abetment a 


+a ase ane 





honest and fraudulent intention ; See False evidence - 
» Secs 379—Dishonest—Trespasser growing paddy-—-Paddy, ion 








of ; Sec Theft T = - ie 
(Act XLV of 1860), Sect. 415, POE E EE 
efect of. 9 


The accused had become engaged to the daughtet of one S., and proposed 
to him for the hand of his daughter, and represented to him that he wasan 
unmarried man, S. gave his consent to the proposal, and the accused was 
admitted to the house of S, and was accepted as his future son-in-law. On 
certain informations having been brought to S in consequence of which he 
charged the accused with being a married man, the accused admitted the 
fact, and S immediately insisted upon the engagement being broken off. 
Then the daughter, who bad attained majority, of her own accoid left the 
house of S and went to the accused ; 


Held, that tho^facts of tbe case did not constitute an offence under section 
^ 


417 read with section 415 of the Indian Penal Code, inasmuch as itcould | 


. Dot be said that S was induced by the deception practised upon him to 
help, unitentionally of course, the accused to seduce his daughter. The 
deception was at an end when the parties knew that the accused was a 
mairied man, and the Cout had only to look at the natural results of that 
deception duiing the time when it was practised. The facts of the case 
did not therefore justify an inference that any damage or harm was caused 
to the mind or reputation of S by the deception practised by the accused. 





Sergeant R. Milton v. Mr. and Mrs. Shefman  .. x; ue 
Perinanent tenure-— T aluki tenancy ; See Ejectment .. , M i 
-~ under-iaiy ati lense— Grantor, if can question its validity ; See Eject- 
ment vs "m one - Jd Ww 
Person to whom certificate to collect debts granted, if competent to apply fót 
execution ; See Decree, execution of ci ms s 
| Plending -— Éstoppei to/be 1elied on ; See Ejectment... ds is 
Possession, adverse, of some members against otheis; See Joint Hindu family 
property - "T m T" -— iia 
— —, exclusive—]oint oiobertii se vetu property; See Joint Hindu 
family property T s i bis " 
fe A— constructive j See Trespasser ,.. ih Tm e 


Power @ grant or transfer lands ; See Crown "m ii 2. 
Preliminary enquiry, where necessary ; See Criminal Procedtie Code, Sec. 476 
Presidency Small Cause Comts Act, Sec. 31 (b)—Decrec, transfe: of, if can be 


made direct to Munsiff ; See Deciee, executiop-of ii iis 
Rresemptlon— Continued cohabitation with a woman of the prostitute caste : 
See Mahomedan Law—Martiage, — ... a ies nee 


Enĝy as to title ; See Wayib-ul-uz w ET - 





, SECS 102, 193— Date, alteration oi— Alteration, not material—Dis-. 
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Presumptlon—Survdy map, accuracy of 





P 


Shib Chandra Ral Chowdhury v. Harendra Lal Ral Chowdhary 
of marnage—Acknowledgment ; See Legitimacy 

al and agent—Suit for accounts—Agent, death of—Legal RR 
tives, liabilities of. 


wa 


If the agot collected money belonging to the plaintiff which he ought to 


have made over to the plaintiff and failed to do so and-died while such 
money was still due t$ the plaintiff, the agent's representatives are not free 
from liability. Raja Sas! Sekhareswar Roy Chowdhury v. Hajiramessa Bibi 


Privy Council Practice— Decision of a subordinate Court not submitted to the 


/ 


High Courie-Point taken in giounds of appeal to High Court but not 
pressed. 


It isa well settled rule of practice of the Judicial Committee that an.ap- 


pellant when bringing up the actual decree of a Ihgh Court for review, 
shall not be allowed to ask to have it set aside on the ground that it has 
wrongly accfpted a decision of the subordinate Court, 1f he himself has 
never brought that decision before the High Court for its consideration, 


And the same rule applicd wheie the appellant had mentioned a point in 


his memorandum of appeal to the High Comt, but the judgment of the 
High Court said of it that the appellant'5 advocate '5stated that he did 
not desire to press it” 


1n,1883 D, a mortgagee, bought at a Court sale the equity of redemption 


and became full owner of the property which was mortgaged to him in 
1863. He then niortgaged the property as full owner and in a suit to 
enfoice the latter mortgage what was sold by the Court in 1897 was only 


There is a rebuttable presumption of accuracy in favour of a survey map. 


D'srights as moitgagec. Hus successor in@interest sued the purchaser for - 


(1) a declaration that the Cou t's sale in 1897 was a nullity, as it was in- 
operative to pass the proprietary rights of D and he had no mortgagee’s 


rights to be passed, and (2) in the alternative, for redemption of the mort», 


gagee’s rights sold (the rights of D. as mortgagec under the moitgage 
‘of 1863). , The Subordinate Judge dismissed the plaintiffs first claim for 
a declaration of nullity, and gianted the second, the claim to: redemption 
and after taking accounts made a decree for a final sum. From this the 
plaintiff appealed to the High Court, but om questions of account only. 
The High Court remitted the case to have the accounts retaken, The 
Subordinate Judge took tbe account again, and the plaintiff again appeal- 
ed to the High Court against it, The plaintiff brought the present appeal 
to the Judicial Committee against both judgments of the High Court. 


- 


Held, that the plaintiff was not entitled to question the dismissal of his claim 


by the Subordinate Judge to have the sale of 1897-declared a nullity, as 
he did not contest it before the High Court and consequently his position 
was not the same as that of a person waiting to question an interlocutory 
decision until an appeal is taken from a subsequent final decree. Lala 
Kalyan Das 7, Sheikh Maqbiil Ahmed aa, m $. 


* 


> 
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Property, incorporeal, gift of, by a Mahomedan, bow completed —Mahomedan 
Law; See Hiba Tn TM ia - M 9406 
acquired with income of Asthal, nature of; See Hindu Law-—Reli- 
gious endowment ; z -— 176 
Proposer or seconder, if can sign as approver-—Nomination paper of a, can- : e 
didate for election; ; See Candidate, election of ... in | 289 
Prosecution, duty ob in a criminal case ; See Ghee adulteration ... eon 32 
Provincial Insolvency Act, Sec. i65 insolvent transferring a portion of his 
property to his wife within 2 years to his insolven®y; See Voluntary 
transfer “ m" s às m P aus "t $36 
Punishment—A betment of an abetment of an offence punishable under sec- 
tion 109 or section 116 of Penal Code ; See Abetment of abetment de 370 
Purdanashin lady—Deed, execution of; See Hiba m es 306 
Putni Regulation, Sec. 14, proceedings under, nature of—Administrative— 
Putnider suing zemindar, for recovery of money paid; See Mortgage 165 
Putnidar, if bound to ask for fresh settlement —Chaukidarn chakran land— b 
Transfer to zemindar, effect of ; See Resumption T" 160 
Question of fact—Unpaid amount of revenue payable according t to terms of 
settlement ; See Revenuc sale see Em m SI 
of law—-Unpaid instalment of revenue—Arrear of revenue—Revenue 
: Sale Law, Sec. 2; See Revenue sale sat "T "T 51 
Recelver appointed by Court, prosecution of—Sanction—Criminal act in con- 
nection with his efficial conduct or position ; See jurisdiction a 115 
Redeem, right to-—~Mortgagee purchasing at execution sale in contravention of 
terms of section gg of Transfer of Property Act; See Mortgagee, pur- 
chaser en oe oes T ees NG 151 
Redemptfon, right of—-Purchaser of equity of redemption not made a party to 
suit by mortgagee— Application py purchaser to be made party refused ; 
See Kes judicata " T 256 
Re-entry, right of, by landlord—Lease void, if certain | condition indi fulfilled; 
See Lease, construction of os ss. s se 278 
Reícreuce-—Third Fudge, if can differ on a point on which both the referring 
Judges agreed. 
A third: Judge will not differ upon a point on which both the referring Judges 
^ were agreed unless there were strong grounds for doing so. Grande i 
Venkata Ratnam v. Corporation of Calcutta - 32 
Regulation VIII of 1819, Sec. 14 7 166 
Relevancy— Authoritative statement of «a Cookes on indies m 
Tribes of the North Western Provinces and Qudh ; See Hiba Ta 306 
eage———; Custom not pleaded in litigation; See Hiba ... us es 306 
— ——, if affected, if some of the suits are still pending trial—Custom hot 
pleaded i in litigation ; See Hiba b RES ser “ed 406 
Rent-—Reni, dssessment of—Rent, non-payment of—Limitation Act UX of 
1908) Sch. 1, Art. 130. 
The mere hofi-payment of rent for a certain period does not bar & landlord’s - 


rightip have the rent assessed afd to recover reat from his tenant. 


'  Artich® 130, schedule 1 of the Limitation Act applies after the tenure is 


a 
- 
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Rent—{Contd.). 
found to be rent-free. Srimati Kamini Sundari Chowdhuranl o. Abdul 
Hab!n Moulvi : - sai is w i * 284 
ge, assessment of—Rent, non-payment of —Rent, recoyery of ; See Rent w 234 
—, enhancement of—Oudh Rent Act (XXII of 1886) Ch. 7 _A-Thikadgr— 
© Enhanqgment of Rent. |. - 
Chapter 7A of the Oudh Rent Act applies to the thikadars, and consequent: 
ly a favourable rent payable by a fAtéadar or person to whom the Collec- 
tor of rents in a gnauza has been leased, is liable to be enhanced in the 
circumstances and subject to the condition therein provided. Rani Parbati 
Kiawar v. The Deputy Commissioner of Kheri ... 449 
Representatives of agent, liability of—Suit for accounts—~Agent, death of ; See 
Principal and agent - T. aes vie 492 


Res Judicata—Civil Procedure Code (Act V of 1908), Sec. 11—Representative— 
. Permanent tenani—Morigugee purchasing equity of redemption. 


The fact that a mortgagee purchasing under his mortgage part of equity of 
redemption of A and later on the rest of A's interest fron B (the purchaser 
from A), does not make A at the time of previous suit against A, his, pre- 


decessor-in-interest within the meaning of section t1 of the Code of Civil 
Procedure. 


The four-fifths proprietor of a certain zemindari X purchased'in execution of 
a decree for his share of the rent a defaulting tenure Gin X} A tenant 
of a neighbouring zemindari Y set up title to a portion of the land thus 
purchased. The. claimant's objection being allowed, the purchaser sued 
the claimant and the xemindars of Y to establish his title both as landlord 
and as purchaser to the tenure G. In the course of that suit a com’ 
missioner fixed a boundary between X and Y, which in a subsequent in-'. ~ 
vestigation was found to have erroneoufly includedin X lands which really : 
formed part of Y, as part of the defaulting tenure G and this was confirm- 


ed by the Court: ~ : 

Held, that the decision, so far as plaintiff's four-fifths zemindari title was Mas 
concerned, was as between the rival Zemindars, res judicata. Shib 
Chandra Ral Chowdhary v. Harendra Lal Ral Chowdhury — ... i 223 


e Res Judicata—~Code of Civil Procedure (Act V of 1908), S. 11—Hindu auc 
Decree against the widow, when binding on the reversioner—Represent- 
ation of the estate by the widow—Estoppel against the widow, effect of, 
on her representation of-the estate—Reversioner. T5 s ” 

Where-the estate of a deceased Hindu has vested in a female heir, a decree 
fairly and properly obtained against her in regard to the estate is, in the 
absence of fraud or collusion, binding on the reversionery heir; and where “Ww 
in a suit the merits arertried and the trial is fair and honest, a Hindu lady, 
otherwise qualified to represent an estate in the suit, does not cease to be 
so qualified merely owing to a personal disability or Wayan as asa 
litigant, ; 

A Hindu widow sued fora declaration that she had not validly adopted the 

jd defendant as a Son,to her deceased husband. " Both Courts in India dis- 


x ` 
bs 


M 
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Res Judicata~-(Contd,), 


\ 
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missed the sult holding that by her own acts she was personally estopped 
from denying the validity of the adoption. The Privy Council affirmed 
that decision and also held that she had authority from her husband 
(deceased) to make the adoption in question and that the defendant had 
been validly adopted. On the death of the widow the next reversioner 
sued to eject the adopted son on the ground that ikasmuch as the widow 
had no authority from her deceased husband to make an adoption the 


- defendant had not been validly adopted : e 
Held, that though the rule of res judicata, as enacted in section 11 of the 


Code of Civil Procedure, was not strictly applicable, the piinciple of res 
judicata as stated above, applied, and that the decision ín the widow's 
sult on the question whether the defendant had or had not been validly 
adopted, barred the suit of the reversioner. Chaudhri Risal Singh v. 
Balwant Singh .. set " 
sivas sutt— Plaintiff eink ees fo ba als farty-- 
Purchaser, tf can redeem. å 





A, the father of defendant No. 1, in execution of a money decree obtained 


by him against the moitgagor, purchased the property and subsequently 
obtained possession. The plaintiff afterwards brought a suit upon his 
mortgage. against the heirs of the mortgagor. To that suit he did not 
make the father of defendant No. 1 a party. A, therefore applied by a 
petition to be joined as a party defendant. The plaintiff opposed the 
application which was rejected by the Court. The mortgage suit pro- 
ceeded and in: the result tho plaintiff obtained a mortgage decree in the 
usual form and in execution purchased the property himself. He obtained 
symbolical possession from Court. The plaintiff then instituted a guit for 
electment : x . 


Held, that the defendants were not ENE from setting up a right of 


redemption: Rebati Mohan Das v. Nadlabashi Dey ' E d 


Resumption—Ckaukbidari Chakran land—Transfer to semindar, effect of— 


Village Chaukidari Act (VI of 1870 B. C. “i Sec. 5I1-—— Putnidar, tf bound 
to ask for fresh settlement. 


Where, before the resumption of Chaukidari Chakran land, the zemindar or 
: those claiming through persons under whom he claims, has or have entered 


into contracts affecting his existing estate, ‘the rights of third parties under 
these contracts are preserved. The zemindar, before resumption, has a 
subsisting interest in the chaukidari chakran lands within his estate and 


this interest can be made the subject of a putni grant. The putnidars: 


come entitled to hold possession of these lands as part and parcel.of 
their putni, subject to the liability to pay the new assessment, and, in 
some circumstances, an additional sum by way of profitt 


The transfer of resumed chaukidari chakran lands to the proprietor of the 


estate does not create a new estate in the zemindar, but the estate taken 
by him under the-order is in confirmation and by way of continuance of his 


, existing estate, Sourendra Mohan Sinka v. Rajendra Nath Roy i 


x 


ł 


IN $10 


256 


^ 169. 


S 


Vor, XXVIII] INDEX OF CASES. £81 


0 e 
Md e 
í y i PAGE, 


Revenue Sale—Ziability of estate to sale—Revenue Sale Law (Act XI of 1859), 

Secs. 2, 3, 6, 7, 33, §8—-Notices, if can be signed by Sub-deputy Collector 

\ ‘Declared and specified'—Reasons for objection~Different ground 

© covered by preliminary general pround—Question of law—Unpaid 
Aa of revenue, if arrear—Purchase by Collector—Bidders. 


The liability of an estate to sale under the Revenue Sale'law depends on 
three dates. The first is the date on which the instalment of revenue is 
payable únder the terms of the settlement. If it is not paid on this date ^ | 
tinder section 2 of th® Act it does not become an arrear of revenue until 
the first of the following month which is the second date. And though 
the unpaid sum has become an arrear of revenue, the estate is not 
liable to sale under the Act unless this arrear of revenue remalns unpaid 
on the latest day of payment. This, the third date, under section 3, has 
to be determined for each district by the Board of Revenue. 


Non-service of notice under section 7 of the Revenue Sale Law does not 
invalidate a sale, 


Woodroffe, Chitty and Newbould FF. (N. R. Chatterjea S. expressing no 
opinion): There is a sufficient compliance with the provisions of the 
Revenue Sale Law if the Collector or other authorised officer settles or 
directs that the notices under sections 6 and 7 should be issued and the 
duty of signing the notices on his behalf may be delegated to a subordinate ° 
officer, 


Chitty F.: There is no provision of law which prohibits a Collector from 
bidding if he chooses, nor any which prohibits him, if he has once made a 
bid, from subsequently exercising his powers under the second half of sec- 
tion 58 of the Revenue Sale Law. 1 


N. R. Chatterjea, and Shamsul Huda FF: Wéere the purchase of an estate 
by the Collector was in contravention of the provisions of section 58 of the 
Revenue Sale Law, the illegality of the purchase need not be specified in 
the grounds of appeal to the Commissioner. 

Newbould F.: Whether an unpaid instalment of revenue is an. arrear of 
revenue is a question of law but whether the unpaid amount was payable 
according to the terms of the settlement is a question of fact. * 

pe R. Chatterjea Y: It is not-open to a plaintiff in a suit to set aside a 

‘revenue sale, to urge under cover of a general ground taken in his appeal 
before the Commissioner, specific irregularities other than those urged 
before the Commissioner : 

The words “declared and specified' in section 33 of the Revenue Sale law, 
do not include the reasons for the grounds. 

Newbould and Shamsul Huda FF: When a ground which has been found 

^ . to he untenable was specified in the grounds of appeal to the Commis- 
sioner,.an entirely different ground, though covered by the preliminary e 
general ground, is oxcluded under section 33 of the Revenue Sale Law. 
e Amrita Lal Roy v. Secretary of State for India in Council — ... - 51 
itene Sale Law, Sec. 2—Arrear of revenue—Unpaid instalment of revenue— 
are ‘of law ; See Revenue Sale ... -— TT ws 51 
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Revenue Safe Law, Secs. 6 and 7—Notice, signing of—Delegation to sabe 
: ordinate officer; See Revenus Sale... ^ i s en 
, Sec, 7—N on-service of notice, effect of; See Revenue Sale 
ae, Sec. 33—' Declared and speeified'—Reasons for grounds ; 
Ses Revenue Sale T "m 
, Sec. 33— Parchase by Collector, illegal, - Grounds siapa 
to D osnlistonercce nected ; See Revende Sale .., s e 
, Sec, 33-—-Suit to set aside revenue alesta S&rcound 
taken in me by the Commissioner—-Specific irregularities’; See Revenue 
Sale i ié ur T si ET 
» Sec. 33— Untenable grounds specified in the grounds of 
appeal to the Commissioner—Entirely different ground covered by preo- 
liminary general ground ; See Revenue Sale en oes - 
, Sec. 58— Bid by Collector; See Revenue Sale bay 
Reversioner, if bound by decision in Hindu widow’s suit as to adoption; Ses 
Res judicata ... is "T eT 
Reversloners joining in — by Hindu female-—Reversioners, if can bis 
quently maintain that the recitals in the deed were untrue ; Se? Mortgage 
by Hindu female "T Ki T 
Review pending—Deduction of time ; See Limitation |... 
Revislon— Order passed under section 144 of the Code of Criminal Procedure 
two months before—High Court; See Criminal Procedure Code, Sec. 144 
Right of occupaucy—Under-raiyat; See Ejectment — u — 
—— of redemption — Purchaser of equity of redemption not made a — to 
suit by mortgagee—Application by purchaser to be made party refused ; 
See Res judicata i T en 

















Sale—Morigage—Uncle dealing with married nleces! property —Uncle and not 
husband managing the property De facto guardian—N'ecessity. 


Two brothers A and B borrowed certain amount from C to pay off debts due 
to various creditors: they mortgaged all their property in this deed. In 
the following year A died, leaving two minor daughters, as his heirs. 

" They are minor plaintiffs appellants in the present appeal. No part of 
the debt on the mortgage having been paid off, B executed two kat kabalas 

*"in favour of C. By the kat kabalas the principal of the original mortgage 
was satisfied. A Aisthends was also executed for the unpaid interest that 
had accued. The Aisthandi stipulated for compound interest at the rate 
of Re. 1-8 às. per cent. per mensem and under Its terms the creditor was 
to remain in possession until the sums mentioned were paid to him and to 
pay the rent due to the landlord from the usufruct and to take the balance 


9 3 interest, A year after, B executed three conveyances, selling about 


14 bighas of land to the defendants. With the purchase money B paid 
off the sums due under the kat kabalas and the Aisthandi bond. The 
plaintiffs appellants were living with B when the conveyances were ex- 
ecuted. B also managed the property. The plaintiffs! husbands never 
asserted any claim to the management of the property : 


Held dhat B as de facto guardian of the minor’s property conveyed thelr - 
e 


* 


Pace, 


— — 


x * 
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Sale— (Contd.). É \ ~ 
e interest by kabalas and the sales were binding on the minors. Srimatl 
Ishant Dasi v. Ganesh Chandra Rakshit m ses 850 
. miltctlon—Prosecution of receiver appointed by Court--Criminal a actin connec- 
tion with his official conduct or position ; See Jurisdiction... 115 
Secti8a of amlndian Act, based on English enactment, construction of : 
E" Decision of English Court of Appeal; See Indian statutes, construction of 498 


Security lor *rood behavlotir—Criminal Procedure Code (Act. V of 1898), 
Secs. 108, 110 (f )uyrra—Man of desperate and dangerous charactere 
. Time for commission of offeuce-— Person in custody at the time of the 
proceeding Person. arrested without ane for an offence within ` 
jurisdiction. 

A man of desperate and dangerous character means 42" man who, has a s 
reckless disregard of the safety of the person or the property of his neigh- 
bours. : ` E 

Hfthe preparation and organization were being carried on, the mere fact 
that the time for the proposed revolution and dacoities had not been 
proved, does not prevent the danger from being a present one. f 

The mere fact that section 108 of the Code of Criminal Procedure may have 
been applicable, does not necessarily make section 110 inapplicable. 

Àn order may be madc under section 110 of the Code of Criminal Procedure 
against a person who is in custody at theftime of the proceedings, 

[f a person has been arrested without the jurisdiction foran offence within  - 
the jurisdiction and the charge of substantive offence fails, the person can - 
be proceeded against under section 110 of the Code of Criminal Procedure. 

Section 114 of the Code of Criminal Procedure is not limited to arrest within 


the jurisdiction, Manindra Mohan Sanyal v.-hing-Bmperer ái 36 
Service tenure ; See Occupancy right i ue 3 EN we c 249 
———. tenure-holdcr—Definite and conclusiveSevidence as to nature of services 

required from service tenure-holder ; Swe Chaukidarl Act, Sec. 1 i" 381 
Stamp, refund of—Date of execution of document, alteration of—Alteration, 

not material ; See False evidence vas ii i " 211 
Statements by accused before an Excise officer ; See Evidence, admissibility of... 105 
Stolen thing, possession or dealing with—Findings necessary to support conv ié- 

tion; See Calcutta Police Act, Sec. 54A - — .. dx. 362 

Subject cannot limit descent of property at variance with ardinacy law ; Se 

Crown "e: T m a 450 
Sttccesslon—Oudh ‘aide Hinda Law--Primorenitue E E A pur- 

chased or inherited by talukdar; See Crown — .. 456 
Panne ene At, Sec. 269 LExecutor's power to dispose of "— — IA ; 

See Executor, power of ... ie T iis FETU 
Reon, SEC, 203— Execttor, after giving assent to legacy, if compe- 

tent to deal further with property; See Executor, power of ... as 141^ 
metne Certificate—Person to whom certificate to collect debts granted, 

. if competent to apply fot execution ; See Decree, execution of » 299 


* suit, dismissal of-—Civil Procedure Code (Act V of 1908), O. 16, R. z0— Docu- 


. ment, drodiuction of— Refusing lo exhibit as Peidence, KE | = 


+ 
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^ —— Sait—(Contd.). 
Rule 20 of Order 16 of the Code of Civil Procedure authorises the Court to, — e 


pronounce judgment against a person who without lawful excuse declines 
to produce the document then and there in his possession or power; if = - 
the document is produced, the requirement of the law is fulfilled. 

: Where the plaintiff, who was present in Court, on being asked by Cott, 
produced a certified copy of a judgment in his possession but declined to 
exhibit it as evidence in the case: ^ 

Held, that the Court could not pass An órdec for dismissal of we suit under / 
Order 16, rule 20 of the Code of Civil Procedure. Radhanath Sasmal v. 


Uram Chandra Maiti... pis AT ous n ji 24 
——, form of—Claim as the nearest reversioneis ; See Ejectment, suit for... 530 


—, maintainability o of—Bengal Tenancy Act (VII of 1885), Sec. 105; suit > 
under—Suit, withdrawal of, effect of. 
An application made under section 105 of the Bengal Tenancy Act but 
withdrawn is to be treated as one never made. : 
Hence, although an application under section 105 was previously withdrawn, 
without liberty to make a fresh application, a subsequent suit undef thc | 
same section is maintainable. Srimati Ramani Sundari Chowdhurani v 


——, Nature of, if charged — Paini inartisticall y drawn., 
The mere fact that a plaint has been inartistically drawn up does not alter 
the nature of the suit. Sailaja Nath Roy Chowdhury v. Chandi Charan 


Lahe oon oon ous one T | TI 303 


——, revival of—Ex paite decree, setting aside g Frand, specific, proof 
of—Farties, position of —Civil Procedure Code (AcE V of 1908), 0. 23, 
R, 3——Adfustinen£ of sut. 

A suit brought for recovery of arreais of rent and fur ejectment, was deciced 
ex parte. The defendants thereupon“instituted a suit to set aside the ex 
parte decree on the ground of fraud, The specific haud .alleged was to 

_the effect that the plaintiff agreed on receipt of Rs. 44 from the defend- 
ants, to withdraw from the suit, but that he bad not intimated this arrange- 
7 ment to the Court and had, on the other hand, taken advantage of the 
absence of the defendants to secure an ex parte decree against them. 
This ‘allegation was fully established and the ex parte decree was set aside 
s on the ground of fraud : 

Held, that the original suit was revived by the setting aside of tho ex farte 
decree, the parties restored to the position they occupied on the day the 
ex parte decree was made, and the arrangement between the parties, 

- . namely, that the plaintiff -do withdraw from the suit, should be carried 
je into effect by a decree under order 23, rule 3 of the Code of Civil Proce 


Abdul Habin Moulvi a ; ve 254 


dure, without fresh invéstigation. Nistarinni Dasi v. Mohendra Nath Kar r58? 


mman for sale by mortgagee—Effect of not making puisne mortgagee a party— 


2^ Transfer of Property Act, Secs. 67, 69, 35, 89; See Mortgage : - 188+ 


ate 


— a yaa 


— Of de by operation of lawe-Settlement Jease ; See Lease 
2 e 
© 


Surrender of lease—Document, if necessary; See Lease s i 220 
— — Of lease—hRegistered document, if necessary; See M à d 220 


Vor, XXviti] kpEx oF CASES. 3 
$ 
° e V 
Survey map, accuracy of ; See Presumption i - 


Téhancy, annual, essence of —Terminable on notice to quis See Ejectment 

Tenure, incidents of, attached by land, ¢ cannot be altered by consent of tenure- 

9 holder ; See Oudh Land Laws i $e x m" 

» permanent—Taluki tenancy ; See Ejectment .. 

Theil diat Penal Code (Act XLV of 1860), Sec. M ERES A 
d$ pute—Trespasser growin g.paddy— Paddy, removal of. 

A went info possession of the disputed land in 1906. B, the complainant, 
obtained a decree fof possession against A and obtained actual possession 
of the land on the aoth September, 1917. Before the execution of tho 
decree, À grew paddy but reaped it on the 14th December, 1917 m 

JIeld, that A having been a trespasser on the land at the time the paddy was 

ii grown, he had mo right to go upon the land after the complainant had 
obtuined possession and remove the paddy. Consequently when the paddy 
was cut A had no right to remove it and there nas no dona fide dispute. 
Abinash Chandra Sarkar v. Kiog-Emperor na - 

Third Judge, if cun differ on a point on which both the referiipg Judges ines: 
See Reference... e v ub. a i T 
Title, entry as tapten See Wajib-ul -arz 
—, Proof af—Document, rectification of—Lapse of time—Fraud or mistake; 

Title may be established without rectification of an instrument, even though 
the time to secure a rectification of the instrument has elapsed, and that 
it is open to a paity to give evidence to prove that his name has been 
omitted from the document by fraud or mistake. Aslatutfa v. Sadatulla... 

Transfer, if can be made direct to Munsiff—Presidency Small Cause Court 
decrec—Presidency Small Came C ouits Act, Sec. 31 (b); Sec Decree 





execution of . see ii 
Transfer of Bosse Act, Bus 54, if Spas See Ejectment .. T 
, Secs. 67, 69, 85, 89—Ordei absolute for sale, effect 
oí—Mortgagee's right under the security ; See Mortgage x 
, Secs. 67, 69, 85, Sg—Suit for sale by mortgagee— 
Effect of making puisne mortgagee a party; See Mortgage — m 
———————, Sec. 99— Sale in contravention, voidable ; See Mort- 











gagee purchaser Tes - "T sos TT 
Transfer able by custom—Grant of permanent and heritable tenuie ; See Lease, 
construction of TT ree ors ate ene 


Trespasser-—Constructive possession. 
A trespasser cannot claim the benefit of constructive possession. For the 
purpose of section 11 of the Code of Civil Procedure, a permanent tenant 
is not a representative of his landlord. Shib Chandra Rai Chowdhurs v. 
Harendra Lai Rai Chowdhnri T T T ons 
Trust property —5x£ fo: recovery of PEIEE IE, EOE E ] Procedure 
Code (Act V of 1908), Sec. 92, O. I, R. 3. 
Suits for recovery of possession of trust properties from third parties, for 
instance, from trespassers and from transferees from trustees, are not 
within the scope of section 92 of the Code of Civil, Procedure. 


lt is outside the pone: of a Judge to make use of oder 1, rule 3 of the Cot 
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188 


e 851 
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Trast propetty—(Cond.). 


of Civil Procedure for joining & purchaser of a trust property as a party to 
the proceedings under section 92. Msi Gholam Mowlah c. Mollah 
Al Hafiz  ... - on : - 
Under-proprietor, rights of Right to transfer, if can be taken away = See Oudh 
Land Laws .. 2: 
Under-talyat, having rights of occupancy, if « can be KA after notice to qure 
Bengal Tenancy Act, Sec. 49 ; See Ejectment... A s 

, how can acquire right of occupancy ; See Ejectnenbs... 

Yoltintary itasse doo teca of—Transfer to vicc KN Ta 
Insoloency Act (IH of 1907), See. 36. 

A transfer by an insolvent of a poition of his property within two years prior 
to his insolvency, to his wife, not being a transfer made befoic and In 
consideration of marriage or made in favour of a purchaser or incumbrancer 
in good faith and fot valuable consideration, is void as against the official 
receiver and the property comprised in that transfer is liable to be distri- 
buted amongst the general body of creditors. Bhut Nath Chatterjee v. 
Biraj Mohini Debi - see T * 

Wajib- ül-arz—Eniry as to lila — Presusmbiton. 

Though an entry as to title in a wajib.ul-arz or record-of-right does not 
create a title, it gives rise to presumption in its support, which prevails 

, until its correctness is successfully impugned. Dakas Khaa «v. Ghulam 
Kasim Khan - a s 

Warrant—Criminal- Procedure Code (Acis V of 1898), s 96, a | 

` ander Sec. 100, form of—Form wider Sec, 96, adopted fo Sec. r00, tf 


legal. 





There being no Pe er form of warrant under section roo of the Code of 


"Criminal Procedure, the Magistrete who issued it adopted a form under 
section 96 to the provisions of section 100 by altering the figures and also 
by drawing up the warrant in term required by section 100; 

Heid, the warrant was perfectly legal. jtisimmaterial what form is ised 
provided that the substance of the warrant complies with the requirement 
of section 100. Superintendent and Remembrancer of Legal Affairs, 
Bengal v. Moram Mofia...... i d "e 

Widow's power to make successive adoptions, when comes to an end— Hindu 
Law; See Adoption m "T T ie 
Witness, reliability of, how judged; See Hiba aa p n 
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. THE ART OF CROSS-EXAMINATION.* ` 


It is not the, purpose of this article to speak of the rules gover- 
ning the cross-examination of witnesses, but rather the method and 
subject of such examination. It is thought that there are fewer law- 
yers who are really successful and proficient in the cross-examina- 
tion of witnesses than in any other branch of the practice of law. 
An experience extending over a good many years has led me to 
believe that many attorneys who are excellent in the drawing of 
pleadings, and who are fairly capable in the conduct of the examina- 
tion in chief, are flat failures when it comes to cross-examination. ` 

The following statement is credited to Ex-Governor Davis of St. 
Paul: "I have seen more good cases ruined by cross-examination 
by the lawyer who ought to have suppressed his curiosity or vanity 
than by any other one cause." 

There are various reasons for this. I have seen many lawyers 
cross-examine a witness, often at considerable length, when there was 
nothing in the examination in chief which called for a cross-examina- 
tion at all, and when the cross-examination brought out absolutely 
nothing for the benefit of the party on whose behalf it putported to 
be made. These lawyers seem to suppose that their credit is, cor- 
cerned in getting up some kind ofa cross-examination, and look 
upon a witness leaving the stand without it as an opportunity lost, 
and apparently feeling that their clients would attribute it to a lack 
of skill or knowledge on their part if the cross-examination did not 
take place. So they put question after question which does not in 
any way concern the issue and often does more harm than good. J 
once heard a very prominent counsel in this province cross-examine 
a witness at considerable length, and when the examination was over 
he came directly to me, as I was sitting at the lawyers’ table, and 


* The Canadian Law Times Vol, XXXVIII, No. 2 p. 97. 
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said, ngi don’t think that examination helped us very JU I did 
not think so either and wondered why heeconducted i : 

Other lawyers will go over the direct examination, making the 
witness repeat what he has already said, in many cases without a 
particle of variation. This practice simply loads up the minutes, 
wearies the judge or jury, and has no bearing whatever on the result. 
Still others think no matter what the circumstances are, the character 
or reputation of the witness must be attacked, one of the stock tac- 
tics of this class of practitioners being to assail the chastity ef any 
witness who chances to be a woman, Not long agodna case tried 
before me, a witness was asked regarding a circumstance which had 
occurred some fifteen years before, and even then was not similar in 
any respect to the offence for which the defendant was then being 
tried. Others again will attempt to brow-beat or bully a witness, 
although I am glad to be able to say this practice is not common 
among lawyers of standing. All these methods seem to me futile 
and wrong. 


The rule as to leading questions which obtains in direct ex- 
amination does not apply to the cross-examination, and if a witness 
shows a disposition to hide or colour the truth, it may be, often is, 
‘advisable to be forceful in the asking of questions, although in many 
instances even of that kind better results are obtained by quieter 
methods. Anger rouses anger, and it often happens that a witness 
who is disposed to be friendly to the party conducting the examina- 
tion is driven to a hostile attitude by the questions -asked him, and 
the manner in which they are put, while a friendly tone will often 
succeed in obtaining a reply when a surly aspect and harsh manner 
has entirely failed. 


One of the first things to be considered is whether you will cross- 
examine at all, and in coming toa conclusion as to this you will 
first consider whether there is any distinct object to be gained by 
it. It is necessary to remember that there can be but three objects’ 
in cross-examination: To destroy or weaken the force of the evi- 
dence the witness has given against you, to bring out something he 
has not stated which will tell in your favour, or to discredit him by 
showing from his past history or his demeanour on the witness stand 
that he is unworthy of belief. BUS 

Since this sentence was written, I have read with much interest 
a work written by Judge J. W. Donovan intituled “ Tact in Court,” 
in which I find the following : 

“Three kinds of witnesses may be shaken by cross-examination: 
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A Those who swear recklessly ; (2) Those who swear defiantly, ng 
*(3) those who swdur falsely.” 

And in my judgment these three cases cover practically all per- 
eons from the cross-examination of whom much is gained. 

Judge Donovan also says in the work referred to:— 

‘There are no better rules of cross-examination than five: 

“ (1) Snow what you need and stop when you get it ; (2) Risk 
no case On the hazard of an answer that may destroy it; (3) Hold 
your fergper while you lead the witness, if convenient, to lose his ; 
(4) Ask as if wanting one answer when you desire the opposite if the 
Witness is against you, and reverse the tactics if he is more tractable ; 
(5) Treat a witness like a young run away colt, and see that he does 
not get too much the start of his master ; and if he does, let go the 
reins at the first safe turn in the testimony ; but if you see any object 
to break his running call the turn quickly.” 

Many attorneys fail in the observance of No. 1 of these rules. 
Many times I have heard counsel persist in a certain line of cross- 
examination against the opinion of the Court, where there was no 
appeal on questions of fact, and the testimony they were endeavour- 
ing to get from a witness would not have the slightest effect on the 
result. 

Another good rule 1s not to try to disprove by cross-examination 
what has not been proven in the examination in chief, thereby 
supplying a missing link in the chain of evidence. In a case which 
recently came to my notice, the charge was for selling articles unfit 
for human food under section 224 of the Criminal Code. Although 
it was attempted to be shown by the evidence of the complainant that 
articles unfit for human food had been sold by the defendant, there 
was no evidence whatever that the accused had knowledge of this 
when the goods were sold; yet the attorney for the defendant by a. 
lengthy cross-examination of the complainant with reference to this 
considerably strengthened the case against his client. 

Hon’ble L. D. Norris, an advocate of State repute at Grand 
Rapids, Michigan, makes this statement. It is full of meaning. 
"Never cross-examine at large. Cases are lost rather by too much 
than by too little cross-examination.” 

Judge Donovan says, "Use as much brevity as is compatible 
with clearness and stop when you get through, v 

Josh Billings in his quaint way said many things which contain 
sound philosophy. One of them is this: “When you have struck 
oil stop boring,” and there is no safer rule than this: When you have 


e made your point stop questioning. 


* + 
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To sum up what I have tried very briedy to say; Cross-examine 


only -with an object; bring out the point and do bot covérit Do” 


not bluster ; do not try to dig from the enemy what you should leave 
alone; rely upon your own.testimony. Do not dispute with thee 
Court after an adverse ruling; it shows weakness. A good-lawyer 


will be a gentleman and not a boaster of what he can do. He will ° 


prove what he can do by doing it. He will not quarrel with thg 
Court, but be so ready with proof and law as to convince the Court 
of his claim. He wins who convinces. Many lawyers waste too 
much time in talking ; rely too much on it, tire a Court too often by 
it; go over the evidence until it is threadbare and loses force. 


C. A, Steeves. 
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THE SOCIETY AND THE LAW. 
i ` (Psychical theory of Society). 


In these days of dearth of paper we can easily imagine some of our 
readers, 4ooking at tbe title ofthis article, and holding up .their 
hands in horror and exclaiming “why is this waste of paper? What is 
the earthly use of such an article in a Law Journal. Will it teach 
Success in professional life?" The very, fact that there are people 
capable of making such remarks justifes the discussion of such a 
subject in alaw journal, such remarks clearly show that the word 
“law” is used by those people in a very, very narrow sense. They for- 
get that law is neither a trade nor a solemn jugglery but a living 
science. Existence of such a class of people made one of the former 
Vice-Chancellors of Calcutta Unjversity remark "Are we to teach 
them (our young men) the new gospel that learning is out of date, 
that the lawyer need be neither a scholar nor a thinker, but only 
a smart man with no other equipment than the latest issue of the 
Reports and the most recent edition of the Digest and the. Statutes. 


— I confess I cannot imagine a more humiliating position." , 


(See Sir A. T. Mookerjee’s University Convocation Address 13th 
March rgog. It should always be remembered that Law cannot 
be properly understood apart from the history and spirit of the 
nation whose law it is. There is an intimate connection between the 
Society and the Law. Every : phenomenon depends upon the 
medium in which it is produced. Law is also governed by thie 


general rule and it depends upon the social medium in which it is : 


applied. At the present time jurisprudence must adjust itself to. 

sociology ; no purely legal analysis of social relations is complete ; 

they are not wholly explicable by juristic method .or to be all 

included in juristic categories, such as eontracts, express or implied, 
e 
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Society consists of men living together and co-operating in many 
ways and from many motives, selfish and sympathetic, with ties 
ethical, economic, traditional; and sociology and not jurisprudenee 
must give the explanation of this, consensus and harmony. Socio- 
logy helps us. to explain how all the social forces are connected 


and co-operate. (Great Jurists of the World. Intro. p. KJV). e 
. There are important reasons, which we shall deal with in their 


proper place, showing why it is necessary to have such an afticle 
in & Law Journal. e 

"The explanation of society has been often attempted and many 
theories about its origin and development have been advanced but 
all those theories may be classified under three following heads :— 

(1) The Mechanical Theory of Society. 
(2) The Organic Theory of Society. 
(3) The Psychical Theory of Society. 

Now, what is the Mechanical Theory of Society ? According to 
this theory soclety is a wholly artificial creation, man's work, pro- 
duced by his will. This conception of society prevailed in the 17th 
and 18th century in Europe. It was the product of other philosophical 
and psychological ideas. Philosophy, at that time, did not consider | 
the universe as a living whole, the universe was divided into two 
distinct parts, spirit and matter, the two combined by a mechanical 
juxtaposition. 

Society presupposes the combination of individuals. It cannot 
be the result of a single will. Several wills are necessary for its for- 
mation. The Mechanical theory esplained the formation of society 
as the result of an agreement amongst men, a social contract. The 
cause of such a contract was merely the necessity of combining sepa- 
rate individual forces which were too weak for the combat with 
external nature. The power confided 'to society had no other end 
than the guaranteeing of external security and internal order. 

The conception of social life thus established: was an entirely 
ihdividualistic ‘one. The personality of the individual was regarded 
as the dominating principle and controller of social life, and the in-^ 
dividual did not depend upon the medium in which he lived. 
Rousseau, Kant and Hegel were the partisans of this metaphysical 
individualistic doctrine (Note here that meaning of. the expression 
“ state of: nature " a$ used by Rousseau is not the same as that 'given 
by Kant -and Hegel) This purely mechanical theory of the forma- 
tion of society is to-day wholly abandoned as being in absolute con- 
tradiction with well-established historical and psychological facts. 
History- proves that the Social. State'is the true natural state of man, 
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Every*vhere, ven in the? most remote times men lived in a state of 
society and there is no reason to suppose that the frze-soal natural 
state, out of which men emerged by means of a social contract, ever 
had any existence. Psychology also teaches us that the intellec- 
tual development of man is specially due to the influence of his 
socia] environment. In the grey of the dawn of civilization in India 
when the Aryans migrated into India, the fact thatthe Aryan invaders 
had 4o live amongst hostile and unfriendly people compelled them 
to live togethar either in families or groups of families. Those be- 
longing to the same gotra living together under the same headman. 
Those having the same Pradara living together. At this time the 
Aryans lived together but we find no mention of Sres or Gáin 
of the Brahmins. But in course of time when the Aryans went out 
conquering and to conquer, they became separated, some settled'down 
in one part of India and others in other parts and in those days 
the means of communication between different parts of the country 
were very difficult and unsatisfactory, so the result was that thése 
different groups met together very rarely. After several centuries 
we find that, besides Pruduras and Gotras, the sreni and gain were 
of utmost importance in tracing one's genealogy. Itis evident from 
the above that the Aryans when they first came to India lived in 
&milies and groups of families i 


Though the mechanical theory of society has been abandoned 


now a days it has played a very important part in history. This « 


theory gave a scientific explanation of social phenomena for the first 
time, Prior to it the social life Was considered as the product of an 
outside force, independant of society and its elements. 


The mechanical theory presented society as a product of the 
action of its own elements, and the character of the society, accord- 
ing to this theory is not determined by an extraneous will, but by 
the nature of its members. Though this theory was an advance 
over the opinion held up to that time (f.e. the social life was merely 
a product of an outside force, independent of society) it was 
defective inasmuch as it did not recognize that the elements com- 
posing society are themselves social products, having their own 
history. Organic theory attempted to remove this defect. But the 
extreme consequences to which the organic theory has been drawn 
has led some of the modern continental jurists to revive the old 
mechanical theory with this modification that society in its outlines 
is established independently of the human will, but its progressive 
development has resulted morc and mow from the interposition of 
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human wills. These jurists do not consifler the agreement, the for- 
mation of society by way of contract, as the starting point of social 
life, but, on the contrary, as the result of a long social evolution, as 
the purpose of social progress. 

But this modified mechanical theory is also open to serious ob- 
jections wiz, (a) the notion ofa conventional organism ies in 
itself a contradiction. (b) Organisin and contract are two concep- 
tions which exclude each other, that which is organized is Always 
opposed to that which is arbitrary, produced by thé conscious will 
of man. 

At the end of the 18th century there appeared for the first time 
in Philosophy clear and distinct opposition between the ideas of 


' organism and mechanism in the writings of Kant and Schelling. 


Then again the new theory of society (organic theory) was supported 
by the historical tendencies which had already manifested themselves. 

According to the mechanical theory society is only an artificial 
institution of man’s, variable according to man’s tastes ‘and without 
any connection with the past, it is not the product of a long evolu- 
tion ; there is no connection betwen the past and present. But the 
historical conception emphasizes this connection and in seeking to 
establish its analogy the historical doctrine turns to the organic side. 
The doctrine of society became very popular in the roth century. 
The sociologists as well as the positivists adopted it. - Of all the 
forins which the organic theory takes, the most popular was that which 
agreeing with positivism identifies the laws of life with those of 
society. Spencer, Schaffle and Lifienfeld are the well-known re- ^ 
presentatives of this doctrine. 

If we observe the general character of the organic theory of 
society, we see that the identification of the laws of life with those 
of society is not based on sound foundation. To establish such an 
identification we must show that the resemblance between social 
phenomena and those of organic life is greater than that between 
those of organic life and those of inorganic matter. It will be 
necessary to show that the differences betwéen social phenomena and 
vital phenomena, are not so numerous or important as those between 
the phenomena of the organic and those of the inorganic world. 
Aflong as such proof is not forthcoming there js no reason for 
opposing life and society to the inorganic world. On the contrary 
it will be necessary to adopt a triple classification, into inorganic, 
organic and social phenomena. 

But such triple classification has not been adopted by the supporters 
of the organic theory of society. Both Spencer and Lilienfeld set 
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of life and those of society. According to the organic theory, society, 
tike a living organism, grows, differentiates its structure, develops 
special functions and separates from its own substance parts capable 
of an independent life. Hence society is only an organism, accord- 
isg to this theory. 

Though there is undoubted analogy on some points, between the 
organism* and society yet complete analogy between them can be 
established only under one condition viz., the analogies are possible 
only as we compare the phenomena of highly developed society ; 
not to a highly complete, but to a very primitive organism. 

It cannot be affirmed that the most advanced forms of society 
correspond to the most advanced forms of organic life or that the 
least perfect forms of the latter correspond to. the most primitive 
forms of the former. 

_ Another defect in this theory of the equivalance of society and 
organism is "its vagueness and arbitrariness. ' 

According to Spencer the individuals who form a society may, 
according to their social position, be compared to different cells of 
the organism, the working classes corresponding to the digestive 
- organs, the ruling classes to nerves, etc. 

Lilienfeld, on the other hand, believes, the men can be compared 
only to nerve cells. The nervous system would, according to him, 
include not only the gaverning classes, as Spencer thougbt, but all 
the persons making up the society. This difference between Spencer's 
theories and those of Lilienfeld is ag important one. But both of 
them establish a parallel even in the lowest details between society 
and the living organism. 

The same uncertainty is also noticeable in the conclusions of 
the organic theories. Most of the supporters of this theory affirm 
that the state's field of action ought necessarily to be extended „and 
the individual's restricted ; that the individual ought to be subject 
to society as has been urged by Hegel, Kant and other German 
philosophers: But Spencer, who supports the doctrine that the 
state is nothing else than an organism, comes preceisly to opposite 
conclusion, the individualistic doctrines of free competition and 
an extreme limitation of the States’ social action. 

In studying sciences relating to inorganic world we see that all 
conceptions are based upon existing facts; all phenomena are deter- 
mined by present conditions In mechanics, in physics, in chemistry 
the doctrine of development, the history, the “embryology of the 
science,” if we may so call it, does not exist. : 
a 
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° But if we examine the phenomen# of d fife, we fid that 
the study of isolated phenomena without examiningstheir successive 
development is impossible. t v. 

Life according to Spencer is the capacity to adapt oneself to 


external conditions. This means tbat every animal can adapt itself * 


to conditions because its existence is to that extent determined by 
the past, by the vital force received at birth. The inorganic world 
is determined by present conditions, the organic one by both the 
present and the past. ý í 
If we study the social phenomena the first point we want to know 
is whether these phenomena are determined by the present or the 
past, or by both, or by some new element, | 
The general laws which govern the organic and inorganic world 
apply equally to the phenomena of social life. The present plays 
a great part in all societies. Such for example is the situation in 
which a State finds itself by reason of international conditions—the 
past also plays an important part in social affairs. Eac? generation 
influences, to a certain extent, the development of future generations' 
social life. The life and organization of a society yield the more 
to the influence of the past, the richer that past is in historic events, 


and thus a society actually weak may nevertheless subsist a long- — 


time merely from the prestige of a glorious past e.g., the Jewish, the 
Indian and the Chinese communities. 

By the side of the historic life and with its present conditions 
favourable or otherwise there is also another very important element 
which constitutes the characteristic trait of social phenomena and 
thatis that man endowed with memory and consciousness passes 
easily in thought from the past into the future. '* Memory and desire” 
says Korkunov (Theory of Law, section 37 p. 290) "are two sides of 
the same phenomena. What man by his experience has gathered 
ang accumulated in past, he transfers under one form or another 
into the future. He is capable, in a word, of forming a conception 
of the future, an ideal." i 

Society, therefore, is controlled by three following distinct 
elements :— i 

(a) The present conditions under which it- exists. 

(b) Its past. 

(c) The ideal drawn from the past. 

The. complexity of organic life depends, to some extent, upon 
the fact that besides its external environment each organism has, 
so to say, an internal environment consisting in its own liquid ele- 
ment, Gnd because of this” internal cnvironment, the organism can 
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keep &'hifh temperature and® moist condition amid cold and dry 
surroundings. To this is due the relative independence of the 
ofganism from its surroundings at any particular moment of its life. 
By this means is established its relation to the past, since this 
"internal environment is a product of past activity. “If we apply 
th comparison” says Korkunov (Theory of Law, Sec. 37, p. 291)" 
“to what takes place in social order, we may say that society has a 
triple env&onment viz. 


(x) An external ome, formed at any given moment by its existing 
physical and geographical POONER and those of the other societies 
then existing. 


(2) An interior environment, composed of the customs and in- 
stitutions bequeathed by the past. ~ 


(3) Finally, a special ideal intellectual environment made up of 
conceptions born in the heads of the individual: members of the 
society which form a perspective of the future. 


This triple connection of social phenomena with present, ast 
and future time or, in other words, with the external, physical, and 
the interior and intellectual environment, causes all the differences 
between society and organism. 

In affirming that society is affected by a special ideal and intel- 
lectual environment, we Tecognize that the bond connecting the 
different members of society has a moral, psychical character, and 
explain thus the absence of any physical connection in human 
societies, Psychical phenomena, infact, are distinguished before 
all from material ones in that they do not rest upon any local base ; 
the spiritual connection between ths members of the same society 
does not require physical contact." 

The dependence of social phenomena upon ideas of the future 
explains why societies know no natural death. In organie life vital 
Energy necessarily exhausts itself with time, and more rapidly—the 
more active the life. In secezy, on the other hand, although -there 
is an equal expenditure of energy, there is no exhaustion because 
the expenditure is replenished by new force drawn in by the ideal 
which guides and inspires the whole society. Ancient customs 
disappear, old institutions become useless, but that does not cause 
the death of the society. 

If any society keeps its capacity for psychical creation, 4 it con- 
tinues able to fashion a new ideal, the old and feeble customs will be 
e replaced by new ones, new beliefs will arise and society will draw 
from them 4 new ‘source of lifé, Societiesecan and have perished, 
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bd differing in this respect from mechanical aggregates, they know " 
no natural death. 


The organic conception of society cannot explain all: sociale 
phenomena and: must give place to the psychical conception. of it, 
which recognizes the ideal that guides all human society, as a factor 
distinct from the social aggregates, and which places the phgnomeng 
of social life side by side with those of the organic and inorganic 
world as an independent group, and wholly apart from the pheno- 


mena of the world. e 
The Mechanical Theory of Society, as pointed out before, denied ° 
history and its influence over social phenomena. , ' 


The organic theory, on the contrary, has always recognized the 
connection among social phenomena and the influence of the past 
in producing the facts of the present. It has given a new scientific, 
explanation of social phenomena. But this theory stops half way, 
it does not regard the future and does not recognize the important 
part played by the conception of future in the development of 
society. 

The mechanical theory did not take into consideration the past; 
the organic theory, while recognizing the past, does not regard the 
future. But the psychical theory recognizes the importance both 
of the past and the future. There are many points of similarity 
between organism and society, but the society according to psychical 
theory, is an organism which presents important peculiarities arising 
out of its power of forming an idgal of the future. 

Tf the capacity to form an ideal is a characteristic sign of all 
social phenomena, we must conclude that this capacity is in direct 
proportion with the development of social life. The’ weaker the 
social bonds are among the people, the weaker their intellectual 
development and greater their carelessness of the future. / 


The next point to be noted about the psychical theory is that 
if the notion of the future, the capacity to create an ideal, is propor- 
tional to the development of social life, the conditions necessary for 
the development of the psychic faculty, the mother of the ideal, ought 
at the same time to serve for the developmenteof social life. This 

“is what in fact happens. The conditions, for the development of 
the psychic life of the individual and those of the development of 
social life are identical. 


If-in the organism the independence of.distinct cells is in inverse 
proportion to the development of the organism as dn entirety, we 
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cannot establish on the other hand in 4e social life that the in- 

e dependence of the membe of the society diminishes with the deye- 
lopment of the society, But on the contrary, individual independence 
is one of the important conditions of social development. When the 
"development of individual thought is stifled, the growth of the social 
ideal is impossible, society retrogrades, finds its development para- 
lyzed, its internal as well as external relations less active. If such 
2 state persists, the existence of society is imperilled. —— 


If the conditions of psychic and those of social development are 
indentical, we ought to understand why a human group in which the 
conception of the future plays an important part is very strongly 
united and capable of maintaining itself against unfavourable external 
conditions. This is clearly proved by the history of the Hindus and 
the Jews. The national life of the Hindus and the Jews was con- 
trolled to a large extent by a conception of the future, in the case 
of the Hindus by that of the future life and in the case of the Jews 
by the expectation of coming of Messiah, despite all the unfavour- 
able conditions of their existence. 


Then we should note that no possible limit can be placed on 
social ideal and therefore no possible limit can be assigned to social 
growth and there is no model type which can be set up beyond 
which it is impossible to go. But such limits, such model types, 
on the contrary exist in the organic world. In society we notice 
another phenomena vis, a change of ideas can bring about a com- 
plete change in social life. 


Some of the followers of the Historical school admits for society 
as for the organism a type determsined a riori from which insigni- 
ficant deviations are scarcely possible. According to them there 
exists in each people a quite settled natural genius and some pecu- 
liarities and functions equally settled and not subject to alteration 
in the course of historic evolution. ' 


“This doctrine ” says Korkunov (Theory of Law, section 37 
e p. 293) "appeared in the political field as a protest against the 
tendencies towards revolution at the end of the 18th century, and 
against the attempts made to bring into our country (Russia) the 
political institutions of England. | 
"According to the historical school the political organization 
of England is good for England alone, fer it corresponds to a na-* 
tional genius very peculiar, France, Germany, and the other coun- 
tries ought, on the contrary, to develop themselves by other means 
more conformed to their national genius," 


Pe 
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But this doctrine of the Historical school is false and should be: 
rejected since a change produced in the sofial ideal may bring about e 
a change in the whole social development. “The influence of one 
people upon the life of another is a proof of this. The ideal isa 
force supporting the social life and this ideal may be the result not" 
merely of our own special experience, but also of the experience , 
of neighbouring peoples. By the study of another people's organi- 
zation, of its political development, the members of a toolitica* 
society can form a political ideallike to that'of such people." (1) 
But this study should not be a mere superficial study, there should be 
assimilation of the ideals of other peoples, as irf Japan, otherwise 
the introduction of such ideals will be something like putting new 
wine in old bottles and will result in revolution and bloodshed as 
in China, Persia and Russia. " 

It should be noted here that the abovementioned defects of the 
extreme view of the Historical theory of society should be carefully 
noted and avoided by the publicists in India, especially at the pre- 
sent time when the political atmosphere of the country i$ full of re- 
forms and rumours of reforms and people teach and preach that 
whatever changes may be introduced into India they should be con- 
sistent with the national genius of the people or in other words they 
commit the same mistake against which Korkunoy warned the 
Russian jurists towards the end of the xgth century. It is not past, 
but the future, the ideal of the nation should also be considered by 
the publicists. Tha stsh¢as of India did not rely merely on the 
past but interpreted, changed and moulded Hindu Law, theoretically 
unalterable, according to the new ideals of the community. 


(1) Korkanovw’s Theory of Law Sec. 37 p. 297. 
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The Prineiples of Anglo-Mahomedan Law—by A. C. 
Ghose, M.A. B.L—The author has written this handy volume for 
the students who will find it as useful as his” edition of the 

* Transfer of Property Act. He has been able to place in the hands 
of the students allthe fundamental principles of the Mahomedan 
Law within a short compass and has given an interesting chapter on 
the history cf Islamic Jurisprudence, We hope the present work 
will prove useful to those for whom it is intended, e 
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REVIEWS. 


Law of Alluvion and Diluvion by Trailokhya Nath Ghose 
B.L., Vakil, High Court, Calcutta Vol. I. 1918. Price Rs, 6.—The 
first instalment of a new treatise on the law of Alluvion and 
Diluvion will be cordially welcomed by the profession. The learn- 


-ed andexhaustive work of Mr. Lal Mohan Doss has gone out of 


date with the lapse of time, and though a brilliant piece of work, it 
requires to be recast in the light of recent expositions of the law on 
the subject. Mr. Ghose does not deal with the entire field covered 
by the law of riparian rights but confines himself to one department 
of it, namely, Alluvioh and Diluvion. , The work purports to be an 
extended commentary on the Bengal Alluvion and Diluvion Regula- 
tion but is in reality a comprehensive treatise by itself which might 
take its stand irrespective of the fragmentary statutory provisions on 


the subject. The most interesting part of the work is that devoted 


to thé rules of Hindu and Mahomedan Law on the subject which 
shows that our jurist had a firm grasp of the fundamental principles 
of this topic. Mr. Ghose has prepared his book in the form of a 
running commentary and has wherever practicable utilised the 
information contained in British and American works. The work 
furnishes evidence of considerable industry and research dnd we 
have no doubt will repay careful perusal from cover to cover. It is 
not a mere digest but a well-written connected exposition of a very 
interesting though by no means easy branch of the law. 

Practice in Civil Court by Daulatram Bulchand Advani, 
M.A., LL.B. Hyderabad, Sind. Price Rs. 6. 1918.—This volume 
attempts a concise and a continuous statement of the principles 
which regulaté the trial of suits in civil Courts. The beginner feels 
bewildered when he attempts to master the rules of procedure from 


a mass of apparently disconnected propositions, The narration of 
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the progress of a suit from its institution to its final disposal is given 
in very lucid language. We would recommend our law studerfts to 
get a general survey from this book before they tackle the provisions 
of the Civil Procedure Code, Specimen forms are added which are - 
likely to be useful to the young practitioners. ; 

The Law of Limitation by K. L. Rustomji, Second Edition, 
Butterworth & Co, Calcutta, 1917.—Mr. Rustomji’s work pas 
already gained such a pdpularity that it is now regarded as a 
standard treatise on the subject. In this edition the authorehas 
further developed and brought up to date the already e well-arranged 
and conveniently classified’ commentaries. The book is equally 
useful to an inquisitive scholar and a busy practitioner. We are 
glad to record that the author has achieved the success which we 
wished him in our review of the first edition. 

The Indian Penal Code by D. R. Sawhny. Allahabad. 1916.— 
This small volume though not an exhaustive annotated edition of the 
Code deserves some recognition from the legal public. "The rulings 
cited are placed under their appropriate sections and the'points 
actually decided are always clearly and correctly stated. The author 
says in the introduction that he has personally gone through the 
original reports to ensure accuracy. We feel confident that the book 
will be of some use to our profession especially in places where the 
original reports cannot be easily procured. 

Starling's Commentarles on the Indian Limitation Act 
by R. S. Broomfield, 1. C.S, Sixth Edition, N. M, Tripathi & Co., 


Bombay, 1918—-Mr. Broomfield’s enterprise has made this treatise 


the most up to-date and the latest available edition in the market. 
He has made a fair attempt to improve the commentaries by making 
them applicable to the new Act of r908 and introducing necessary 
additions and alterations in view of the recent decisions. We wel- 
come this edition as a valuable addition to the legal literature 
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AMENDMENT OF THE RULES OF THE HIGH COURT. 
(CIVIL APPELLATE JURISDICTION.) 


It is ordered that “The Rules of the High Court, Calcutta, 
Appellate Side, 1914,” be, and the same are hereby, amended as 
follows :— . 


CHAPTER II. 
I. In proviso (3) to Rule I, page 7, after the words ‘ deal with” 
insert the words “and hear applications in." 
CHAPTER VII. 


Appeals fronn Original Decrees. 

II. In Rule VII, page 51, for the words “within 30 days from 
the date of the registration of the appeal” substituie the words “at 
the time of filing the memorandum of appeal.” 

Omit the words ‘‘ on receipt thereof” in line 5. 

III. In the last line of Rule IX, page 52, for the word " filed” 
substitute the word "registered." 

IV. Substitute the following jor Rule XII, page 53 :— 

e RULE XII. 


The date io be fixed for the hearing of the appeal shall be the 
21st day after the date on which the time for the service of the 


. notices expires, provided that if such day be a Sunday or holiday, 


the first open day next following shall be the date fixed for the 
hearing. 
V. Substitute the following for Rule XV, page 54 :— 
RULE XV. 


® he following time table shall be observed i= 


9e 


/ " 
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s Time Zabh. " "EN e 
Number of day Number of days 
allowed for set- allowed for fer- 
District. vice of notice District. vice of notice 
of Appeal on of Appeal on 
the Respondent the Responden t 
- oe 
Burdwan ome Rajshahi 
Birbhum m Malda vod ove e 
Bankura res Dinajpur, [sIpeigori 
Midnapore and Darjeelisg — ... 
Hooghly and Howrah 3 Rangpur ... is 
24-Parganas 5 Pabna and "Bogra on 
Nadia sae Dacca... va 30 
Murshidabad - Mymensingh on 
Jessore n. oe Faridpur ... pen 
Khulna ... om Bakarganj Im 
Tippera ... ses 
Noakhali - 
Chittagong one 
Sylhet .. one 
Cachat a Ji 35 
Assam Valley Districts 
VI. Substitute the following for sub-rule (3) of rule XVII:— 
i Suó- Rule (3). 
There shall be entered in such list all 
Bs PER be papers on which the decision of the appeal 
` depends : 
Provided that— 
(i) the following papers'shall be translated and printed in every 
o case, and it shall be unnecessary to enter any of them in the list, 


gig im 
* 


(a) the plaint, exclusive of schedules; 


(2) written statements of pues ; 


(c) issues ; 


4 


(d) the judgment and the decree or order against which the appesi 


“is preferred ; 


(e) the grounds of appeal. 

(i) it ‘shall ordinarily be unnecessary to enter in the list any of 
the following papers, viz. :— 

(a) schedules ; * 


boundary cases ; 


(2) maps and plang in all cases other than char, partition, and 


(c) accounts, jama-washtl-dakt, and similar papers, except parti- 
cular entries relcvant,for the decision of the appeal ; w 


e 
F 
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(d) leases, pattas, kabuliyats ; 


(e) receipts, chalgns;  * © 


but any such paper shall be entered, and the relevant portions 
specified, if a reference thereto is necessary in order to the decision 
of the appeal. 
e VII. In sub-rules (4) and (7) of Rule XVII for the words 
" thirty days" substitute the words "twenty-one days." 
“VIII. fn sub-rule (8) of Rule XVII for the words "fourteen 
days” sudbsfitute the words “ ten days.” 
IX. Substitute the following for sub-rule (13) of Rule XVII :— 
Su/- Kule (13). 
The Deputy Registrar shall, within fourteen days after the deli- 
very by the Appellant and the Respondent of 
gabe dud délires i their lists respectively, make and deliver to 
Appellantand Respon- such Appellant and to such Respondent 
dent an estimate of cost . ; 
of preparing their res. Separate estimates of the cost of preparing 
JEU esa the their portions of the paper-book. Such esti- 
mates shallstate separately the cost of tran- 
scribing, translating, printing, etc., at the following rates, tis. :— 
(a) estimating—at 10,000 vernacular words per rupee: 
(2) translating—at 200 vernacular words per rupee, three figures 
being counted as one word : 
(¢) transcribing—at 1,440 words per rupee: 
(d) examining manuscripts—at 2,880 words per rupee: 
(e) editing the paper-book—at eight annas per page : 
(7) lithographing, drawing or Bud maps (where necessary)— 
actual cost : 
(g) printing—at fourteen annas per page. 


X. In clause (a) of sub-rule (r4) of Rule XVII for the words 
“twenty-one days” suóstitute the words “ fourteen days." 


Xl. Sudstitute the following for sub-rule (15) of Rule XVII :—, 
^ Sub-Rule (15). 


(a) If the paper-book is to be prepared in the office of the High 
Court, the Appellant and Respondent shall 

sad cea aaa each deposit with the Accountant of the Court, 

ts of their ret- : : 

Sedis eie the amount of their respective estimates, 
other than the cost of printing, within the 

period of 25, 30 Or 35 days, asthe case may be, prescribed for the 
service of notices in Rule XV, such period to count from the date 
of service of the estimates prepared in accordance with sub-rule 


j e 
* 


1 
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(13) The cost of printing shall be deposited immediately on the 
expiry of one-half of the time prescsibed by gub-rule (18), for tfe 
preparation of paper-books, such fime to be computed from the 
date of the deposit by the Appellant and the Respondent of the 
amount of the other items of their estimates. 

(4) If the paper-book is to be prepared out of Court, it shall note 
be necessary for the Appellant to deposit the amount of his esti- 
mate, other than the charge for estimating. Such charge must"be 
paid at the time of filing the notice of election under sub-rule (14). 

The Respondent shall, however, deposit the full amount of his 
estimate, other than the cost of printing, withiff the aforesaid period 
of 25, 30, or 35 days, as the case may be, after service of such esti- 
mate. The Respondent shall also deposit the cost of printing 
immediately on the expiry of one-half of the time prescribed by sub- 
rule (18) for the preparation of paper-books, such time to be com- 
puted from the date of the deposit by the Respondent of!'the amount 
of the other items of the estimate. 

(c) If it subsequently appear that the amount so deposited by 

T Qa either party to the appeal is insufficient to 
amount of deposit found defray the cost of preparing his portion of the 
tapaa enk, paper-book, or a supplementary paper-book 
after remand, the Deputy Registrar shall estimate the additional 
amount required and shall give notice thereof to such party. Such 
additional amount shall be deposited by such party with the Accoun- 
tant of the Court within twenty-one days after service upon him of 
such notice. 

XII Substitute the following for sub-rule (18) of Rule XVII :— 

re : 


Sub-Rule (18). 


When the Appellant does not, within the fourteen days allowed 
Preparation of the by sub-rule (14), elect to have the paper-book 
repre iuh s po prepared out of Court, the Deputy Registrar 
Mode of preparation shall proceed to have it prepared in the Office 
and arragement of the High Court, so thatit may be ready 
within the following time from the date of the first deposit required 
to be made by the Appellant under sub-rule (15), #.¢., | 
(a) when the paper-book is estimated by the Deputy Registrar 

to consist of not more than roo pages— within six weeks : 

(4) when the paper-book is estimated by the Deputy Registrar 
to consist of more than reo, but not more than 200 pages— within 
two months : 

(c) in any other case —within three months: - 
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- The paper-book shall include the whole of the papers included 
im the Appellants end Redponjent's lists. All papers which are" 
not in English shall be translated into that language. Such transla- 
tions and the original English paper shall be printed and arranged 
in the order prescribed by Rule XV of Chapter IV. The papers .  , 
shall be preceded by a table of contents with references to pages, 
including a chronological index of the exhibits put in by both parties. < 


XII. Cancel sub-rule (19) of Rule XVII. : 
XIV. Substitute the following for sub-rule (20) of Rule XVII :— 


Suba Rule (20). 
Paper-book to be The paper-book shall be printed and 
printed in what form edited in accordance with, the following direc- - 
and type. iocis 


(a) all paper-books are mene to be printed in the form 
known as demy quarto - 

(P) the size pf the paper used is'to be such that the sheet, when 
folded, will be eleven inches in height and eight inches and-a-half 
in width : 

(c) the type to be used in the text is pica.type; but long primer 
is to be used in printing accounts, tabular matter, and notes : 

(4) the number of lines in each page of pica type is to be forty- 
seven, each line being five inches and three-quarters, or 146 
millimetres : 

(e) every tenth line on each page shall be cuneate is, the 
tenth line will be numbered 10, and the second tenth line 20, and 
soon: 

(f) “editing " the paper-book includes (#) arranging the papers 
for press ; (if) preparing the table of contents and the chronological - 

‘index required by the Rules ; (iff) examining and comparing proofs 
with ‘copy,’ such ‘copy ’ being the originals or authenticated copies 
of English papers, or translations where the Rules provide for trans- ° 
lations. . . 

(g) in preparing the chronological index of the exhibits or docu- 
mentary ayidence, a correct and full description of the document 
must be given : i 


(A) maps forming part of a paper-book shall be included in the TA 
* table of contents, but shall not be bound up with the*other papers 
in the paper-book. Such maps shall be drawn or printed on durable å 
paper and they shall form a separate packet with a separate list. 
XV. Substitute the following for sub-rule (21) of Rule XVII :— 


poo. i : 


£ 
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: Sub- Rule (2x). : 


(2) When the Appellant elects, within the fourteen days allowed 
Pasaran ot ibi by sub-rule (14), to have the paper-book pre- 
paper-book in the pared out of Court, the person undertaking’ its 
d Bises preparation shall proceed in accordance with 
pero i ene ee the directions contained in sub-rules (18) and 
of such Vakil or other (19), and he shall be responsible¥or its ‘pro- 
EDO per preparation. He shall be afforded all 
reasonable access to the original record in order to enable him to 
make transcripts of the papers and do other Acts necessary to the 
preparation of the paper-book, but he shall not be entitled to re- 
move such original record from the office of the Deputy Registrar. 
Certified transcripts of the papers shall be furnished to him, if he 


so desire, upon payment of the usual rates. 


(6) Every person undertaking the preparation of a paper-book 
shall himself deal with the original records made over to him, and 
is hereby prohibited from entrusting them to the care *of any other 

; person. For the purpose of translating and copying documents, in 
any case, he alone will be permitted to have access to the original 
record of such case. 


(c) Every such person shall be permitted to utilize the service of 
one reader or muharrir to assist him in such work. He must, how- 
ever, himself be present and continuously in possession of the record 
and on his leaving the office, the record must be returned to the 
officer of the Court in charge, and the work of preparing the paper- 
book must at once cease, “the reader or muharrir leaving with his 
employer. 

(4) In the case of any paper-book in which a map has to be 
inserted the person preparing such paper-book shall be allowed to 
utilize also the services of a draftsman, who will be allowed access 
‘to the record on the same terms as the reader or muharrir. 


XVI. In subrule (24) of Rule XVII for the words Liang 


copies” substitute the words “ twenty-four copies." 
& 


Cancel the note to this ‘sub-rule. 3 ? 
"XVII. Cancel sub-rule (31) of Rule XVII. 

XVIII. Renumber sub-rules (20), (a1), (23), (23), (24) (25) 
(26), (27), (28), (29), (30%, and (32) of Rule XVII as (19), (ao), (21), 
(22), (23), (24), (25), (a6), (27), (28), (29), and (30). 

XIX, Substitute the following for Rule XVIII, page 73:— 

a 
& 


e 


* ba | 


* 
= 


1 


: T 


Vor. X VIIL] AMENDMENT or THE RULES OF THE HIGH COURT. 

. is e Rue SN n. i 
As soan as the paper-book Has been prepared by the Deputy 
Registrar, or, if prepared in the manner provided in sub-rule (20) 
of Rule XVII, as soon as it has been delivered to the Deputy Regis- 


trar, the Deputy Registrar shall enter the appeal in the general list of : 


the Division Court having jurisdiction in the Group to which the 
appeal belchgs, and shall have such list hung upin the usual places 
in the Cougt House: 

Provided that no appeal shall be entered in the peremptory list 
until the expiry of seven days from its entry in the general list of 


appeals ready for hearing. 


XX. Cancel Rule XIX, page 73. 
XXI. Substitute the following for Rule XXIV, page 75 :— 
Rute XXIV. 

(a) Every decree and order made ii the. High Court sball be 
drawn up in the English language. - 

(^) In all cases in which any process shall be sent to a Lower 
Court, it shall be i kala by a translation in the Bengali 
language. 

XXII. Renumber Rules XX, XXI, XXII, XXIII and XXIV as 
XIX, XX, XXI, XXII and XXIII. | 


CHAPTER VII. 
Appeals Jrom Appellate Decrees. 


XXIII. Substitute the: follondng Me sub-rule (3) of. Rule VIII, 
page 78 :— 


" 
^a 


'^oSub-Rule (3). l 


The Appellaát when paying the fee for the issue of notice to the 
Respondent under Rule VI-A shall also pay into Court the sum of , 
Rs. 15 towards the preparation of the paper-book. The Appellant 
and the Respondent, if the latter enters appearance, shall each be 
* entitled to one copy of the paper-book free of charge. 

XXIV. In sub-rule (2) of Rule IX, page S insert the word 
“typed” between the words “two,” and copies ” and cancel the 
words '* in manuscript.” 


CHAPTER IX. 


Appeals from Orders. ` " 
7 XXV. Substitute the following for the first sentence of dis: pro 
po sis to Rule I, page 81;— 
F . 
1 ' * 


/ 
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e Provided that in all such appeals the Deputy,Registrgr shall onl$ 
call for copies of the plaint or application, of the written statement 
or petition of objection as the case may be, of the order-sheet and 
of the papers directly relating to the proceedings under appeal. ° 


XXVI. In Rule VI-A, page 82, omit all the words after thee 
words “date of the admission of the appeal.” g 


XXVII. „Substitute the following for Rule VII, page 82:— 


Rurs VII. À 


The rules for the preparation of paper-books in Appeals from 

Original Decrees prescribed in Rule XVII of Chapter VII, with the 
exception of sub-rules (3), (14), (20), (21), (22), (24), (25), and (27), 
shall apply to every First Appeal from an Order (including an order 
under section 47 of the Code of Civil Procedure) passed by a Provi- 
ncial Civil Court, not being an order under Order XLI, Rule 23, 
of the same Code with the following modifications, viz. s=- 
—. (1) that the paper-book shall be prepared in the Gourt’s office 
and the Appellant may elect to have it typed or printed ; that such 
election shall be made at the*time of filing his list under sub-rule 
(4) ; and that twelve copies only of the paper-book shall be requiret 
instead of twenty-four as prescribed in sub-rule (23) ; 

(2) that “ fourteen” days shall be substituted for “twenty one” 
days in sub-rules (4) and (7); . 

(3) and that for the papers specified in sub-rule (18) the follow- 
ing shall be substituted— 

(a) the application or proceeding on which the order appealed 
against was passed ; 

(5) the petition, if any, filed in answer ; 

(c) the evidence, oral or documentary which may have been 
taken or putin with reference to the application or proceeding and 
which is necessary for the decision of the appeal ; 

* (d) the order appealed against ; 

(e) any other papers to which reference may be necessary for the 
decision of the appeal ; 

(J) the memorandum of appeal; 

(4) no charge shall be made for the copies of (d) and ( f). 


XXVIII In sub-rule (2) of Rule VIII, page 84, insert the 
word “typed” between the words “two” and “copies” and osi! the 
words “in manuscript." 


~ è 
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A. In future ihe owing practice shall be adopted :— 
JAN The time taken by an applicant for a copy in supplying the 
amount of stamps and number of folios required for a copy shall 
- enot be excluded from the prescribed period of limitation as time 
requisite for obtaining the copy under sectibn 1a of the Limitation 
Act. d } 
(2) Thg time taken in supplying the stamps and folios shall not 
include— 
(i) The day on which the application for a copy is made and if 
© information as to the amount of stamps and number of folios re- 
quired cannot be supplied on that day then the period from and 


including that day up to and including the day on which the appli” 


cant has to appear ior the purpose of receiving such information. 

(£f) Any holiday br holidays immediately following such delay 
or period. 

(iii) The day on 1 which the stamps and folios are supplied by the 
applicant, 


B. As to holidays, the office should have no difficulty, The | 


CAlendar and list of holidays may be referred to, 

C. The new practice should come into force with effect from 
the xst January, 1919. Meanwhile steps should be taken to make 
the change widely known in the mufassil. 


Criminal Jurisdiction. 


The following order was passed by Sanderson, C. J. and 


Beachcroft, J. in the matter of the method of calculating time in 
fling applications for revision in criminal cases ; 

A short time ago, a question arose before my learned brother 
and myself with regard to the method of calculating time with regard 
to ‘applications for revision in criminal matters and we said that we 
would consider the matter. The time allowed for making an appli- 
cation to the High Court for revision is governed not by the Limita- 
tion Act, but by rules of practice of the Court. The period fixed 
is “Sixty days from the date of the order complained of, to which is 
tj the time necessary for obtaining copies, Tne question was 
: - 

$ 
/ 


dime taken for obtaining copies. ‘ 
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recently raised whether in computin the time allowed the whole 
‘of the period from the date of the application fo» the ceny” till the 
date when the copy is ready should be excluded or only that period 
less the time taken in supplying the folios required for the copy. Jn 
dealing with this matter we have taken into consideration the ques- 
tion of expediency as well asthe rules relating to the supply ofe, 
copies in the lower courts, Under Rule 7, page 102, Volume I, of 
the High Court’s General Rules and Circular Orders, CHiminal, : an 
applicant is informed of the amount of Court-fee stamps payable for 
the copy asked for and the number of folios reguired for its prepara- 
tion, and under Rule 11, page 103, fòid, he is further informed that 
his application will not be considered complete and the preparation ` 
of the copy will not be commenced until he has supplied in full 
Court-fee stamps and the number of folios stated to be required. 
Under Rule 25, page 107, fóid, a note is made an the back of the 
copy of the date of giving the information under Rule 7 and also of 
the dates of supplying the requisite stamps and folios and of the 
3 delivery of the copy. The rule in regard to the supply of copies 
are thus quite clear, and we see no reason why an applicant should 
be able by his own dilatoriness to extend the time for making an 
application, especially as the folios are always obtainable on demand. 
on the premises of the Court where the copies are supplied. >. | 

After consulting the other Judges, we have decided that'iri future 
the practice in regard to applications for revision in criminal matters 
filed on the Appellate Side of the High Court will be to exclude from 
the period allowed as requisite for obtaining copies, the time taken 
by an applicant in supplying the folios required. 

A enpy of this order will be sent to the lower courts for informa- 
tion and guidance. 


* i l : 
° LATE MR. B. K. ACHARYYA. gh 

With deep sorrow, we record the sudden and unexpected death 

No! of Mr. B. K. Acharyya, Bar-at-Law, which melancholy event took 


place on the 15th September, 1918. He was an erudite scholar, 

and his valuable Tagore lectures on Codification in British India’ 

*| have been'highly appreciated by lawyers in general He was 

, intimately associated with our Journal for some time past and we are 
T extremely sorry to be deprived of his valuable help. 
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THE HON’BLE MR. JUSTICE RANKIN. 


We beg to offer our most cordial and respectful welcome to the 
Hon’ble Mr. Justice G. C. Rankin, who took his seat on the Bench 
on the first day of this Term. 


Mr. Rankin was born in the year d. and after a brilliant career 
in the University of Edinburgh, took the M. A. Degree in 1897. 
*, «He next joined Trinity College, Cambridge,.whére he was elected 
a Scholar i in 1898. - In June 1899, he obtained a first class in Part I 
of the Moral Scieñces Tripos. In June rgoo, he obtained a first 
class in Part II of the Moral Sciences Tripos His Special subjects 
were Ethics, Metaphysics and History of Philosophy. It is interest- 
ing to find that there weretwo others along with him in the first class, 
"who have distinguished themselves in very different spheres, —Mr. 
A. C. Pigou, the well-known economist and Mr. S. C. Williams, 
formerly Secretary to the Agent, E. I. R. and now of the Port Trust. 
- Amongst his contemporaries at Cambridge was Mr. R. P. Paranjpye, 
the first Indian Senior Wrangler, now Principal Fergusson College, 
Poona. That Mr. Rankin took á prominent part in contemporary 
undergraduate life in his University will be obvious when we men- 
tion that he was President of the Cambridge Union in Lent Term 
1901, Mr. Rankin became a member of the Lincoln's Inn and 
after call to the Bar on the 26th January, 1904, joined the Northern 
Circuit. After the outbreak of the war, he undertook military duties 
and from 1916 to 1918 was a Lieutenant in the Ro¥al Garrison 
Artillery (Ante-Air-craft) and later was Intelligence Officer, Western 
Command. A gentleman of his high' academic attainments and 
anriéd experience of life may well be expected to be an acquisition 
toghe Judicial Bench. 


j 
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REVIEWS. e nos x 


The Law of Interest in British India by C. 5. Somanathg 
Sastri, BA, BL, and P. Ramanatha Aiyar, B.A. BL. Published 
by the Modern Printing Works, Madras, 1918.— This is the first e 
volume of the *Lawyer's Library Series” which the authors intend o 
publish on subjects connected with Indian Law. The bdbk is well 
planned, and it gives within a short compass the history of, the sub- 
ject. | English and Indian cases are carefully digested and principles 
clearly enunciated. In the Appendix we are glad to find Com- 
mentaries on the Usurious Loans Act, Interest Act and the Usury 
Laws Repeal Act. We have no hesitation to say that this Volume 
will be found useful by the members of the profession. 


Hindu Law by Sir Ernest John Trevelyan, D.C.L, Second 
edition, published by Thacker Spink & Co., Calcutta, 1917. Price 
Rs. 20.— There is not much left to say in praise of this invaluable 
work which has now passed through its second edition.* The work 
is masterly in arrangement, accurate in details and admirable in 
style,, and the learned author has spared no pains in bringing the 
treatise up-to-date. The book contains an enormous amount df 
> well-sifted information invaluable to students of Hindu Law as 
well as to the Bench and the Bar. - 


The Principles of the Law of Transfer of Property by 
A.C. Ghose, M.A, B.L. Zhird edition, 1918. Price Re r-12.— 
The usefulness of this book is sufficiently proved by the fact that 
it has passed through its third edition within a very short time. 
The methoi of treatment in this Commentary will enable the 
student to grasp this difficult subject and will also enable them to 
see how the principles enunciated are actually applied in common 
practice. The third edition of the work enables it to keep pace with 
recent developments in the law and on the whole it well falfills its 


purpose. : 


The Indian Penal Code by Ratanlal .Ranchhoddas, B.A., LUB. 
and Dhirajlal Keshavlal Thakore, B.4., and i 

The Law of Evidence by the same authors.—Messrs. Ratanlal 
and Dhirajlal are well known to our -profession and in reviewing 
these volumes we need only record our warm appreciation of the 
works. Each of these books is practically divided into two parts. 
The first part contains annotation on each section of the Code ang 
the second part gives a short summary of the whole Code in a maner 


best suited to the dis da ofa beginner. We are glad to Vnd— 
e 
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in the summary Jeading Cases noted in their proper places. Weefeel 
sure that these volumes will be largely patronised by our students 
of law. 


The Transfer of Property Act by Atul Krishna Roy, B.A., BL, 
Second edition. Published by Rai M. C. Sarkar Bahadur & Sons, 
Calcutta, 1r918.—We desire to extend a hearty welcome to the new 
editiofi of this useful commentary. The second edition is on the 
same fines as the original issue published five years earlier, with 
this difference that the annotations have been carefully revised and 
brought up to date, and the decisions of the Patna High Court 
incorporated. "The annotations are full and logical and references 
so far as we have tested them are generally found to be correct. 
We feel sure that this handy volume will find a place in every law 
library as a very useful book of reference on the subject. 


The Law against Usury in British India by Ajit Ghose, 
M.A, BL, and Gour Mohan Dutt, B... Published by Butterworth 
& Co., Calcutta, 1918.—We notice with pleasure this little volume be- 
ing the first enterprise of two of our junior members of the profession. 
The Usurious Loans Act had already been annotated by the Hon’ble 


Mr. Justice Walsh of Allahabad but stil there was ample room, 


for a book like the present one. The work exhibits considerable 
industry on the part of the authors and on the whole it has been 
carefully done. The annotations will be found useful specially, 


„as much light has been thrown upon many points by the dis- 


cussion of important English cases decided with reference to the 
English Money-lenders Act of x9oo. The appendix contains the 
Interest Act, the Usury Laws Repeal Act, and English Money- 
Lender's Act of 1900. . d 
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* DISTRIBUTION OF THE HIGH “COURT BENCHES. 


Sanderson, C. J, and Woodroffe, J.—Original side appeals 
and Privy Council matters. 

Chitty and Panton, JJ.—First appeals of Groups I and IV 
and Rules relating to such appeals. 

Fletcher and Walmsley, JJ.—Appeals under- Order i 
rule rt of all Groups and second appeals, miscellaneoustappeals 
arid rules (not relating to first appeals) of Groups II and TII. 

Chatterjea and Newbould, JJ.—Second appeals, miscella- 
neous appeals and rules (not relating to first appeals) of Groups 
I and IV. 

.Teunon and Greaves, JJ.—First appeals of Groups II and 
ITI and Rules relating to such appeals. 


Richardson and Shamsul Huda, JJ.—Criminal business, 


Beacheroft, J.—Second a^peals of all Groups naa 
Rs. 5o in value and Criminal sessions. 


Chaudhuri J. and Rankin J. —Original side. 
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SHORT NOTES. 


[FULL BENCH REFERENCES. ] e 


Transfer of Property Act (IV of 1882), Sec. gg— Attachment and sale—Mortgagee 
Burchaser—Sale not set aside—Suit for redemption, if maintainable, 


Appeal by the Defendant mortgagee. 


1918, 

Saat 
Chitty and Walmsley, JJ. referred the case to a Full Bench Misenier, 30i 

for the decision of the following question : — 
Uttam Chandra 

Where a mortgagee has in contravention of section 99 of the Transfer of Daw 


Property Act attached the mortgaged property and brought it to sale and purchas- Raj Krishna Dalal. 
ed it himself, can the mortgagor or his transferee without first getting the sale set 


saside successfully maintain a suit for redemption of the property? S. A. ium of 


The order of Reference was as follows :—~ E Dd 


This appeal is preferred by Utt&m Chandra Daw, defendant 
No. 1, the mortgagee, and arises out of a suit for redemption. The 
Courts below have given the plaintiffs a decree in accordance with 
the decision of this Court in Pancham Lal Choudhry v. Kishun 
Pershad Misser (1). The facts of that case were very similar to the 
facts of the case now before us, which are briefly as follows :—Op 
eon April, 1891, Sayema Bibi, Takim Gazi, and Tabrez Sirdar execu- . 
ted an usufructuary mortgage of the lands in suit in favour of the 
appellant, to whom possession was delivered. On the same day, 
however, the mortgagors took settlement of the mortgaged lands 
from the appellant, attorned to him as tenants, and thus resumed 
possession of the property. The mortgagors having made default in e 
payment of the rent, the appellant brought a suit for rent against 
them, obtained a decree, and in execution caused the equity of . 
Tedgmption to be sold and purchased it himself. The sale was on 
ai 6:) (1910) ta C. L. J. 574. 6 
6. ° 
A ® 


Pim, 
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e 
th December, 1892, and the appellant took possession of the prag 
: P , 
perty in 1895. He has ever since heen in possession, "The mort- 
gagors died, and on 25th April 1902 Ada Bibi, the widow of Tabrez, 
who was also daughter of Sayema Bibi, purported to sell the equitysof 
redemption, which she claimed had descended to her, to Khiti Nath 


Bhattacharjee, father of defendants Nos. 5 and 6. On 16th May® 


1913 these defendants sold the land to the plaintiffs, who filed fhe 
present suit on aoth November, 1913. It was argued for the appel- 
lant (1) that the decision above cited was erroneous’ andi that the 
mortgagors had lost their right to redeem, and (2) that the Lower 
Appellate Court was wrong in allowing the mortgagee interest on 
the.sums expended by him at 9 per cent, per annum only instead of 
at the rate of interest specified in the mortgage bond, viz, 24 per 
cent per annum. With regard to the first question, if the case 
cited stands, we are bound by it and this appeal must fail We 
feel, however, considerable doubt as to its correctness. The learned 
Tudge who delivered the judgment confesses that the point is open 
to argument. The question may be stated thus :— Where a mort- 
gagee has, in contravention of section 99 of the Transfer of Property 
Act, attached the mortgaged property and brought it to sale and 
purchased it himself, can the mortgagor or his transferee without 
first .getting the sale set aside successfully maintain a suit for 
redemption of the property? Woodroffe and Caspersz, JJ, held that 
he could do so on the ground that, although the sale not having 
been avoided was a subsisting sale, still the mortgagee was in PIE 
position of a trustee for the mortgagor. 

That such a sale is not wid but voidable is now settled by the 
Full Bench decision in Ashutosh Sikdar v. Behari Lal Kirtania (x). 
It was contended before us (as in Pancham Lals case (2)) that the 
sale must be taken to subsist with all its consequences until it is set 
aside and that until then the mortgagor has no right.to sue for 
redemption. Here also, as there, any application Or. Suit to set 
aside the sale is long since barred by limitation. 

The decision in Pancham Lal's case (2), appears to us to bein" 
conflict with the decision of the Privy Council in Khiarajmal v. 
Daim (3. No doubt in ‘that case their Lordships’ decision was 
based on general principles of equity, as the transactions there in 
question was prior to, and so not governed by the Transfer of 
Property Act, But they held that the sales could not be treated as 
void or be then avoided on the grounds of. any mere irregularities 
of procedure in obtaining or executing the decrees. The I 

: 2) (1910) 12 i 
(1) (1907) I. L. Re S oon EN Sx dg CL. J s 


e 
e 


wangi 


. Vor, XXVIII] FULL BRNCH REFERENCE. 

e 
-wey treated as a nullity only against such of the mortgagors as , 
were found to*have bétn no partiesto the proceedings’ or not pro- 
perly represented on the record. 

Rhe decision in Pantham Las case (1) has not been accepted as 
correct by the other High Courts. It is sufficient to refer to 

- Dharanthota Venkayya v. Budharatu Surayya Garu (a); Sahadu 
Mangji . Shinde v. Devlya Jaba Mahar (3) ; Lal. Bahadur Singh v. 
Abkaran Singh (4); and Pandit Sheo Narain Ojha v. Ram Jatan 
Ojha. (5). 

In these circumstamces, as the question is one of considerable 
importance and is frequently cropping up we think that it should 
be referred for the decision of a Full Bench. 

We may mention that in Appeal from Appellate Decree No. 1089 
of 1916, decided on 3rd May, 1918, Fletcher and Smither, JJ. 
declined to refer the question to a Full Bench having regard to the 
circumstances of that case. Here the circumstances are in favour 
of the appellant mortgagee, as the plaintiffs are obviously specu- 
lating in litigation. 

With regard to the second question as to the rate of interest to 
be allowed to the appellant, it is obvious that, if the question pro- 
poinded for the decision of the Full Bench be answered in the 
negative, this question will not arise, We accordingly express' no 
opinion upon it at the present stage. 

The case came up before the Full Bench consisting of Sanderson C.J., i 
Woodroffe J., Chitty J., Fletcher J. and N. Chatterjea J. The Court was of 
opirion that for the decision of this appeal it might be necessary to determine a 

' question of fact and accordingly directed the Lewer Appellate Court to send the 


records of the Execution case with a finding as to whether the sale was made 
with leave of the Court, 


Babu Manmatka Nath Roy for the Appellant. 
Babus ds Charan Sinha and Panckaxon Ghose fot the Respondent. 


(1) (1910) 1a C. L. J. 574. 
(2) tees I. L. R. 30 Mad. 362. (3) (1911) t4 Bom. L. R, 254. . 
(4) (1915) I. L. R. 37 All, 165. (5) (1917) @ Pat. L. J. 587. 
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Rent-decree , assignment of-—Execution of the decree as money-decree, if possible, 
Appeal by the Deferidant. 


«v Woodroffe and Smither, JJ. referred the case to a Full 
Bengh for the decision of the following question : 


Whether the assignee of a rent decree without asggument of the landlord's 
i n ® 
LÀ v 
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'einterest can execute the. decree asa money ios by att ich id of morea bi 
property undér the provisions of the CivileProcedure Coft ? 
The order of Reference was as follows : | 
The appellant took an assignment of a rent-decree without püréha 
ing also the landlord’s interest. He then applied for execution b: 
attachment of the moveable property of the judgment-debtor. Th 
debtors pleaded payment of the decretal ‘Amount which yas held bi 
the Munsiff. This "judgment on fact was reversed on appeal by thi 
District Judge. The District Judge, however, held that section 148 
clause (h) of the Bengal Tenancy Áct prohibits the appellant fron 
executing the decree at all because he had not taken an assignment 
of the landlord's interest. The question which arises for decision i 
whether that section prohibits execution of any kind or prohibit 
execution as a rent-decree. It is admitted that the appellant cad 
not execute as a rent-decree, but it is contended that he can do s 
as a money-decree under the Civil Procedure Code. The autho 
rities are conflicting upon the point. They have beep collected u 
to the year r9o4 in the judgment of Mookerjee, J. in AManura/ 
Nath v. Hare Nath Das (1). Reference to the conflicting characte 
of these decisions is also made in -Manmatha v, Rakhal (2), and i 
Rajani Kanta v. Ramanath (3), since when we are informed thert 
have been no decisions. The unqualified language of the sectio! 
which on its face is plain enough in our opinion favours the viel 
that execution of any kind is barred. Moreover, as pointed out il 
Skhambhu Nath v. Sheo Prosad (4), the policy of the section was, a! 
we conceive it, to secure that strangers to the land should not bi 
allowed to speculate in defrees for rent and possibly harass thi 
tenant and that the only person who could execute was the persor 
who at the time of execution was entitled by reason of a vested land! 
lord's interest to demand rent  There.are, however, cases whi ! 
take a different view and therefore the question which we refer 
the Full Bench with this appeal is whether the assignee of a rent: 
decree without assignment of the landlord's interest can execute the 
-decree as a money-decree by attachment of moveable property unde 
the provisions of the Civil Procedure Code. 
The appeal came up before the Full Bench consisting of Sanderson C. J.i 
Woodroffe J., Chitty J., Fletcher J. and N. Chatterjee J. who were of opinion 
that under section 153, Bengal Tenancy Act, no appeal lay from the order which, 


is being complained of and accordingly dismissed the appeal with costs, 
Babu Nakuleswar Mukerjee for the Appellant.’ 


: m 
Babu Kshitish Chandra Chakravarti for the Respondent, & d 
(1) (1904) 1 C. L. J. soc. (2) (1909) 14 C. W. N. 752. 
(3) (1914) 90 C. L, J. ado, (4) (1913) I, L, R. 4o Calo, 462, ° 


a 
9 * 


